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NOTES AND ^MMENTS. 

Progress of the Law of Income Tax During the Year 1934. 

Before we proceed to consider the decisione of the new year 
we shall pause for a moment and briefly review the progress of 
the law of income tax in India in the year that has gone by. 

Where land is mortgaged and the mortgagee is authorised 
to appropriate the income of the property towards the interest 
on the loan, the question arises whether the income thus received 
by the mortgagee is AgeiotjltubaIj Income. This question was 
answered in the affirmative in Gommiasioner of Income Tax, 
Bihar md Oriasa v. Sir Kameahwar Singh [1934 I. T. E. 107]. 
The learned Chief Justice observed in this case that the source 
of the income must be considered in its proximate rather than 
its ultimate signiflcance and that the income tax authorities are not 
concerned with the intention of the assessee in making the in* 
vestment. In a later case it was contended before the Madras 
High Court that this rule cannot be applied where a particular 
rate of interest is specifled for the mortgage debt. This conten* 
tion was also negatived by a Full Bench of the Madras High 
Court in Hajee Mahomed Sadak Koyee SahiVa Case decided on 
December 18, 1934. 

The true principle relating to the assessment of ANHtii!CiB8, 
with regard to which there is no express provision in the Indian 
Income Tax Act, are discussed and stated by the Patna High 
Court in the Tikari Baj Case [1934 I. T. E. 264]. This deci- 
sion establishes that annuities are assessable under the Indian 
Act if they are really income and that the crucial question to be 
determined before deciding whether an annuity is taxable is 
whether it is really income or a receipt of capital in annual 
instalments. As the learned Chief Justice has pointed out in 
this case, an owner of capital may exchange it for an income which 
is taxable or for another form of capital which is not taxable and 
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the question whether what is obtained in exchange is taxable 
depends on the nature of the transaction in the particular case. 

On the question of Bad Debts the Judicial Committee have 
laid down in Commissioner of Income Tax, Bombay v. F. E. 
Dinshaw [1984 1. T, E. 319], reversing the decision of the 
Bombay High Court, that there is no principle or authority to 
support the view that to constitute moneys due. by a limited 
company a bad debt the company should have ceased to be a 
going concern. Whether a debt is wholly or partly, and to what 
extent bad is in every case— ^whether the debtor is a human 
being or a joint stock company or other entity — a question of 
fact to be decided by the appropriate tribunal upon a considera- 
tion of the relevant facts of the case. In Bansidar Podda v. 
Commissioner of Income Tax, Bihar and Orissa [1934 I. K. 
20] the Patna High Court has approved the practice of income 
tax authorities to regard a debt as bad prima facie where it is 
barred by limitation and is no longer recoverable. Though the 
question whether a debt has become bad and when it became 
bad are questions to be decided on the facts of each case and 
though a statute barred debt is not necessarily bad, as observed 
by the Judicial Committee in the case of Sir M. Chitnavis [69 
1. A. 290], yet it is not unreasonable to presume when a debt 
has become time-barred, that it has become bad. Q'be decision 
of the Lahore High Court in Bulia Mai Baunah Bam v. Com- 
missioner of Income Tax, Punjab [1934 I. T. K. 329] in which it 
was held that the decision of the income tax officer on the 
question whether a debt is bad or recoverable operates only for 
the particular year of assessment and that it would be open to 
the assessee to repeat his claim in any subsequent year may also 
be noted in this connection. 

Coming (to Best Judgment Assessment, the Allahabad 
High Court has explained in Jot Bam Sher Singh v. Commis- 
sioner of Income Tax, U. P. [1984 I. T. E. 129] the true 
nature of such assessment. Their Lordships have rightly pointed 
out that it should be borne in mind that an assessment under 
Section 23 (4) should not be influenced by a desire to punish the 
assessee for non-compliance with a notice under Section 22 or 
Section 23, however culpable such non-compliance may be. An 
assessment under Section 23 (4) must be one made to'the best 
judgment of the Income Tax Officer. To punish the assessee 
by a so-called best judgment assessment is wholly unwarranted. 
In the above-mentioned case qu the question whether a reference 
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to the High Court lies from a best judgment assessment the 
Allahabad High Court has followed Abdul Bari's Case [9 Bang, 
281] in preference to the Patna view as expressed m Ananda's 
Case [11 Pat. 181] and answered the question in the negative. 
The Sind Judicial Commissioner’s Court has, however, held in 
Khemchand Bamdas v. Commissioner of Income Tax, Bombay 
[1934 I.T.B. 216] that an appeal would lie from a best judgment 
assessment when the ground of appeal is that the assesses ought 
to have been assessed in a different capacity. In a lengthy judg- 
ment in Laxminaram's Case [1934 LT.B. 246] the Nagpur Judi- 
cial Commissioner’s Court have laid down certain rules to be fol- 
lowed by income tax authorities in making a best judgment 
assessment, viz., that the authorities should make a local enquiry, 
should place on record a note of the details and results of such en- 
quiry and 80 on. We have already expressed our doubts as to 
whether there is any justification in law for laying down such 
rules. [Vide 1934 Inc. Tax Bep : Notes and Comments, p. 37.] 

The distinction between GafitaIi Loss and Loss in Business 
is illustrated in Ganga Sagar, In re, [1982 I.T.B. 166] where a 
claim for deduction of loss which the assessee had incurred in res- 
pect of shares which he had to sell at a loss was not allowed, as 
he did not carry on any business in the purchase and sale of shares, 
but had only invested his capital in shares. Loss of collections 
from the shop through dacoity was held to be capital loss by the 
Lahore High Court in L. N. Oadodia, In re, [1934 LT.B. 822]. 
Loss incurred by a solvent partner who had to bear hie ex-part- 
ner’s share of the loss in the partnership business was held to be 
capital loss in Bni. Ar. Bm. Arunaohalam Cheitiar's Case [1984 
I.T.B. 401], and the Madras High Court has also held recently in 
The South Indian Industrials, Ltd., In re, that where one of the 
businesses carried on by the assessee is closed down loss incurred 
in respect of that business cannot be set off against the income of 
the other businesses. 

Instances of Gasdaij and Non-neotjbrino Bbobipis not 
arising from business are to be found in Johnstone, In re, [1984 
I.T.B. 390] and Commissioner of Income Tax, Burma v. J. I. Milne 
[1934 LT.B. 26]. In the former case gratuity paid to the servant 
of a company which went into liquidation by a person who was 
interested in that company, from charitable motives, was held 
exempt from tax. In the latter, money received by the assessee 
under a promise made to him by his debtor when the assessee 
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advanced a loan, i-o pay a portion of the price of the debtor’R 
property in the event of its sale, was held to be a casual and non- 
recurring receipt. 

A judgment of considerable importance to Oo-opkbative 
Societies was pronounced by the Rangoon High Court in the 
Bengalee Ufban Oo-opeTative Ofedii Society Ltd,, In te, [1934 
I. T. R. 121]. It has been laid down in this case that the word 
‘profits’ is used in the notification of the Government which 
exempts the profits of co-operative societies from income tax, in 
the sense of the surplus by which the receipts from the trade or 
business exceed the expenditure necessary for the purpose of earn- 
ing those receipts and that jpnma /aoie therefore, neither interest 
from securities nor income derived from property are profits with- 
in the meaning of that term as used in the notification. The 
effect of this decision is that unless investment of capital in securi- 
ties or house property forms part of the business of the society, 
income from interest on securities or house property cannot be 
deemed profits and is not exempt from tax. 

English Companies may note the decision of the House of 
Lords in Assam Bailways md Trading Co., Ltd. v. Commissioners 
of Inland Revenue, [1984 LT.R. 467] affirming the judgment of 
the Court of Appeal. The Indian Law allows certain deductions 
which are not allowed in England and the House of Lords have 
finally stated the correct principle on which relief would be 
granted in the United Kingdom against double taxation where in- 
come which has been taxed in India is sought to be taxed in the 
United Kingdom. The recent amendment of Section 49 of the 
Indian Income Tax Act which was necessitated by the recent in- 
creases in the Indian rate of income tax and the reduction in the 
British rates, may also be referred to here. The object of the 
amendment is to provide that when income doubly taxed has ob- 
tained relief in the United Kingdom, the balance of relief obtain- 
able in British India shall not exceed the difference between the 
rate at which relief was obtained and the rate at which tax was 
paid in that country in which the rate of tax was lower. 

On the question whether Dbpeboiation of Machinbbt should 
be based on the original cost to the assesses or to his predecessor, 
when there has been a transsfer of the machinery, on which there is 
so much conflict of opinion, the Madras High Court has in Bucktn- 
gham cmd Carnatic Mills Ltd., In re, re-affirmed its view in Massey's 
Case, though this view has not been accepted in Bombay and Patna 
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and to some extent in Burma also. The question is now pending 
before the Judicial Committee for decision. 

With regard to assessment of Hindu Undivided Families it 
has been held in Nathu Sao v. Commissioner oj Income Tax, U.P. 
<(; O.P. [1934 I.T.B. 463] that a Hindu family is still an ‘undivided 
family ’ for the purposes of income tax even though there is only 
a single male member, provided there are also widows of deceased 
co-parceners living jointly with him. 

On the question whether Section 26-A of the Income Tax Act 
which provides for assessment after partition, contemplates a 
partition by metes and bounds or a mere disruption of the joint 
status it was decided by the Lahore High Court in Saligram 
BamlaVs Case [1934 I.T.B. 440] that the section requires a parti- 
tion by metes and bounds, but in a later Full Bench case Sher 
Singh Naihuram's Case [1934 I.T.B. 479] the very same Court 
has taken a different view and held that Section 26-A.only contem- 
plates a disruption of status with ascertainment of the shares of 
the members. In Biradhmal Lodha's Case [1934 I.T.B. 164] 
it was held that a partial division of joint family property is, in 
any case, not sufficient for applying Section 26-A. 

The view that amounts received by junior member of Im- 
partible Estates for their maintenance from the holder for the 
time being are received by them as members of a Hindu undivided 
family has been affirmed in two cases, Maharaja Kumar of 
Viisianagaram, In re, [1934 I.T.E. 186] and Commissioner of In~ 
come Tax, Madras v. Narayana Gajapathi Baju, [1934 1.T.B. 288]. 

In The Bharat Insurance Co. v. Commissioner of Income Tax, 
Punjab [1934 I.T.B. 63] the Judicial Committee have affirmed the 
decision of the Lahore High Court that profits allotted to partici- 
pating policyholders of an Insurance Companv are profits of the 
company and not expenditure incurred for earning profits, and 
are assessable to income-tax. 

As to Leases, the decision of the Madras High Court in the 
Madras Cricket Club, In re, [1934 I.T.B. 209] establishes that 
when a lessee erects a building and is entitled to remove it on the 
termination of the lease, he is liable to be assessed as ‘ owner ’ on 
the annual value of the building, and Extras Encumbered Estate's 
Case [1934 I.T.B. 100] shows that royalty payable to the lessor 
which is appropriated by the lessee under the terms of the lease 
for reducing the amount of the loan advanced by the lessee is 
income of the lessor. 


(To be continued.) 
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Legftl Adviser to the Comniissioner of Income Tax. 

The obscurity of the law of income tax has, as Mr. Konstani 
has said, become a bye-word and it is difficult to acquire proficiency 
in this branch of the law without special study and application. 
Sir 0. V. Ananthakrishna Aiyar when he was the Advocate- 
General of Madras realised the necessity of specialisation and 
brought to the notice of the Madras Government the desirability 
of appointing a Legal Adviser to the Commissioner of Income 
Tax. Mr. M. Patanjali Sastri, who had already earned a reputa- 
tion as one of the ablest lawyers of the Madras Bar was 
immediately appointed. Bengal has also selected a very able, 
erudite and conscientious advocate of the Calcutta Bar, Dr. Badha 
Binod Pal, as the Legal Adviser to the Commissioner of Income 
Tax, Bengal. We hope that in the interests of the Government 
as well as the public the other Provinces will soon follow the 
example of Madras and Bengal and retain the services of a lawyer 
who has specialised in the law of income tax as Legal Adviser to 
the Commissioner of Income Tax. We have great pleasure in 
presenting to our readers the portrait of Dr. Badha Binod Pal, 
the Legal Adviser to the Commisssoner of the premier province 
of India. 

Exemption of Sums Received as Dividends. 

A question of great importance to shareholders of limited com- 
panies on the one hand and the Crown on the other was raised 
before the Calcutta High Court in The Hungerford Inveximent 
Trust Ltd., In re, (to be reported shortly). Section 14 (2) (o) of the 
Indian Income Tax Act provides that tax shall not be payable by 
an assessee in respect of any sum which he receives by way of 
dividends as a shareholder in a company where the profits or gains 
of the company have been assessed to income tax. In assessing 
Messrs. Turner Morrison & Co. on its profit it was Ijeld to l)o 
exempt from taxation under Section 4 (1) of the Indian Income 
Tax Act in respect of Es. 76,500. A sum of Es. 7,600 was also 
held to be exempt from tax under the proviso to Section 8 (tax 
free securities). The Hungerford Investment Co., (a foreign 
company) held the whole of the ordinary share 'capital in Turner 
Morrison & Co., and received by way of dividends all the profits of 
the latter company. The income tax authorities levied tax on the 
sum of Es. 76,500 on the ground that though it had been received 
by the assessee by way of dividend, the said amount had not been 
assessed to income tax in the hands of Turner Morrison & Co. It 
was contended on behalf of the Crown that the object of the 
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exemption contained in Section 14 (2) (a) is to avoid double taxa- 
tion and that if a portion of the profits has not been assessed to 
tax in the hands of the company such profits would not be 
exempt from tax in the hands of the shareholders to whom they 
are distributed by way of dividends. Sections 20 and 48 and the 
form of the certificate prescribed by Eule 14 were relied on in 
support of this contention. 

The learned judges who heard the case, Costello & Lobt- 
WiLLiAMB, JJ., held that the question was purely one of construc- 
tion of Section 14 (2) (o) of the Act. Costello, J., said : “ Giving 
to the words of Section 14 (2) (a) their plain meaning and with- 
out adding to or subtracting from the words of the section itself 
we are bound to come to the conclusion, whatever the result may 
be, that there has been assessment on the profits or gains of the 
company which is sufficient to secure to the shareholders the 
whole of the dividends, even though those dividends were in fact 
to some extent paid out of profits or gains in the hands of the 
paying company which were free from taxation altogether.” 

The matter is not free from difficulty and the following ob- 
servations of Lobt-Williams, J., show the necessity of legislative 
intervention : — 

“ I agree that this interpretation of the section may enable 
certain individuals or companies to escape payment of income 
tax, which it is the obvious intention of the legislature that they 
should pay. But it is not for this tribunal to remedy that fault. 
We have to declare the law as it appears in the Indian Income 
Tax Act and must leave the legislature to consider what steps 
they may think it necessary to take by way of amendment of the 
Act, so as to provide for cases similar to this.” 

Costello, J., also expresses the same idea in these words : 
” No doubt the intention of the legislature was to provide against 
double taxation — taxation in the hands of the company which 
passed the dividend and taxation in the hands of the shareholders 
who received the dividend. We have however on many occasions 
expressed the view that it is undesirable and indeed unsafe for this 
Court or any other Court, in an endeavour to -meet a particular 
situation, to vary the words of a statutory enactment for the pur- 
pose of giving effect to what may presumably have been the 
intention of the legislature.” 
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Hindu Undivided Family: Exemption of Sums Received as Member. 

The Patna High Court has in Commissioner of Income Tax, 
Y. Maharani LaJeshmibati Bani Saheba of Darbhanga (to be 
reported shortly) msade some observations about the expression 
‘ sum received as a member of a Hindu undivided family ’ in Sec- 
tion 14 (1) of the Indian Income Tax Act which require careful 
consideration. Section 14, Clause (1) it will be remembered, pro- 
vides that tax shall not be payable by an assessee in respect of 
any sum which he receives as a member of a Hindu undivided 
family. Aqabwala, J., (with whom the Chief Justice agreed) 
says : “ sums received as a member of a Hindu undivided family 
would not be exempt from income tax unless the recipient shows 
that he had a vested right in the property or income of the 
family ”. In their Lordships’ view Section 14 (1) merely relieves 
the assessee from showing that the sum in respect of which he 
claims exemption has already been taxed in the hands of the 
family ; it does not relieve him from the necessity of showing 
that the sum received is a part of the income or property in which 
he had a vested right as a member of a Hindu undivided family. 
The test of exemption which their Lordships have laid dovi^n in 
this case, namely, whether the recipient had any vested right in 
the income or property of the family is not quite accurate and is 
liable to be misconstrued. The real test is whether the sum was 
received as a member, i.e,, in the recipient’s capacity of a member 
of the family, whether the fact that the recipient was a member 
of the family was the cause of the payment. In determining 
whether the sum was received as a member of the family the fact 
that the assessee had an interest in the income or property may 
be a very material factor but we do not think that the existence 
of a vested interest in the income or property of the family is a 
necessary condition for claiming exemption from tax under 
Section 14 (1). 
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Company Carrying on Several Bnsinesses : Right to Claim Allowances in 
Respect of Bnsinesses Closed Down. 

The recent decision of the Madras High Court in The South 
Indian Industrials Ltd. v. The Commissioner of Income Tax, 
Madras [reported in this issue] deals with a question of far- 
reaching importance to businessmen, especially to big companies 
who own several concerns. Some of the concerns may be found 
unprofitable and may have to be suspended or closed down, but 
even after they have ceased to work, expenditure may be incurred 
in connection with those concerns, e.g., by way of interest on 
borrowed capital, depreciation of buildings and machinery, and 
establishment charges. Can these losses be deducted from the pro- 
fits earned by the company in the successful concerns ? The Madras 
High Court has answered the question in the negative. In the case 
before their Lordships a company received an income of Es. 1,40,000 
by way of dividends in respect of shares which it owned in another 
company. It had to incur an expenditure of Es. 1,69,489 in res- 
pect of some other concerns of the company which had ceased to 
work before the year of account, by way of interest on capital 
borrowed for those concerns, depreciation of machinery, establish- 
ment charges, etc. The claim was disallowed. The ratio decidendi 
of the decision of their Lordships is to be found in the following 
passage which occurs in the judgment ; — 

“ The five concerns in question here were separate businesses 
and, if those businesses had been carried on during the year of 
account, the profits and gains of each of them separately would have 
been arrived at under Section 10 (1) and (2) of the Act after mak- 
ing the allowances given in sub-section (2) ; and the loss, if any, in 
any one or more of the businesses thus arrived at would, under 
Section 24 of the Act, be set oflC against the profits and gains of 
the more successful businesses arrived at in the same way and the 
aggregate income computed. But the assessees are not entitled 
to adopt this course in the present case, because Section 10 only 
deals with businesses wliich are being carried on and not with 
businesses which have ceased to be carried on, as in the case here. 
Eor these reasons the assessees are not entitled to set ofi! the losses 
as claimed by them which were of a capital nature against the in- 
come from dividends.” 

Again their Lordships said: “The fallacy underlying the 
assessees’ argument is that because a company carries on several 
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concernB those concerns are all one business, namely, the company’s 
business. That is B<Jf so.” 


Section 24 of the Income Tax Act (the section which provi(le.s 
for set-off of loss in computing the aggregate income) runs thus : — 

“ Where any assessee sustains a loss of profits or gains in any 
year under any of the heads mentioned in Section 6 he shall be 
entitled to have the amount of the loss set off against his income 
profits or gains under any other head in that year,” And Section (5 
says: “ The following heads of income profits and gains shall be 
chargeable to income tax ... (t) Salaries ; (it) Interest on Securi- 
ties; («ii) Property ; (»«) Business ; (®) Professional earnings and 
(vi) Other Sources.” (Italics are onrs.)j 


Where the assessee is assessed in respect of only one head of 
income, namely income from business no question of set-off under 
Section 24 arises. The question is what is the total income 
of the assessee under the head ‘ business ’. The Act does not 
contemplate income from each separate business as a distinct 
head of income for purposes of set-off under Section 24. The 
section has therefore no application. The two questions that 
really arise, assuming that the businesses are separate and that 
for purposes of calculating profits each business is a separate 
unit, are : (i) Whether interest on borrowed capital, depreciation 
of machinery, establishment charges, etc., which are incurred in 
connection with a business and would have been allowed as 
business expenditure cease to be so and become capital expendi- 
ture when that business ceases to be carried on ; and (it) If so 
when exactly does this happen ? ^ 


On the first question, the decision in Arunachalam Chetti v. 
Commissioner of Income Tax, Madras (I. L. B. 62 Mad. 2(17) 
throws some light. There a business was closed down in 1924 and 
^ did not function in the year of assessment and the question was 

he^dp/J.r^r'* borrowed for that business could 

deducted from the income from the other businesses of the 
ssessee. The learned judges observed : 

haa bBBB Bin, down in th. yo„ 1924, nnd did no. lLo,ion in the 
which h‘.dr“T'’ 

vejtf wnBeniploycd in the bneinesB during tl.e 

y Msessment. Phe money was borrowed lor ihe ^nrpoBe of 
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the business and was employed in the business for its purposes 
until it was lost. Neyertbeless interest had to be paid on it and the 
test seems to us to be not whether it continued to be available for 
the purposes of the business during the year of assessment but 
whether it was in its origin money borrowed as capital for the 
assessee’s business and whether interest was in fact paid on that 
borrowed capital (existing or lost) during the year of assessment.” 

Arunaohalam ChetiVs Case has been distinguished in the 
recent Madras case on the ground that in that case the High Court 
found that the two businesses were not separate and distinct. The 
second question does not appear to have been answered on that 
basis, because obviously, if the business were really one the second 
question would not have arisen at all as there is no closing down 
of any business. Again, if as the learned judges now say, the 
two businesses in Arunachalam Ohetii’s Case were really distinct 
and the finding in that case was wrong, the actual decision in that 
case on the facts is all the more favourable to the assessees. 

Apart from the above question, which is a difficult one, wo 
think it is clear that unless there be a complete extinction of the 
business, the deductions should be allowed. The mere fact that 
owing to financial stress or fear of loss a business was not being 
actually carried on or was suspended for a particular year or years 
or that the business done was negligible would certainly not disen- 
title the assessee to the deductions or convert what would have 
been business expenditure to capital expenditure. The business 
really continues or must be deemed to continue in such cases. 
In order that expenditure may become capital expenditure the busi- 
ness must have ceased to exist altogether and this requires a 
definite intention on the part of the assessee to stop the business. 

Ho long as the capital invested retains the character of capital 
invested in the business and is not dissociated from the business, 
so long as machinery are still associated with the business and not 
regarded as mere chattels owned by the assesses independent of 
the business, we think claims for interest on borrowed capital and 
depreciation of machinery should be allowed even though the busi- 
ness is not actually working. The test is not whether actual 
business was being carried on, but whether the business had been 
wound up and ceased to exist. 
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THE NEW YEAR. 

We -wish a happy New Year to all our sabscribcrsan*! cxprosB 
our thanks for their kind patronage and warm support. Froni this 
year it is proposed to print also the order of reference made by the 
Commissioner in the cases that are reported by us, except in cases 
where the printing of the reference would merely load to repetition 
of the same matter. It is also proposed to issue a quarterly digest 
of income tax cases to facilitate reference to the current cases. 
Each quarterly part will contain all the earlier cases of the year 
and the last quarterly part will be issued as the Annual Digest of 
Income Tax Gases. 



NOTES AND COMMENTS. 


Reference : General Questions Condemned. 

In a recent case before the Eangoon High Conrt Comwtsswroer 
oj Income Tax, Burma v. V. S. A. R. Firm [1936 1. T. E. 64] 
the question referred by the Commissioner was : “ Whether on the 
facts of this case the sum of Es. 23,373 was rightly included in the 
assessment.” Instances in which questions are framed in such a 
vague and general mannei’ are becoming more frequent, as the 
reports show, and the learned Chief Justice of the Eangoon High 
Court (Sir Arthur Page) has acted very wisely in pointing out to 
the Commissioners that if questions are framed in this manner the 
High Court would refuse to answer them. His Lordship said : 

“ If we were to consent to go into the matter in such circum- 
stances the Court will be flooded with applications in which without 
setting out a point of law the Court would be invited to determine 
generally whether the conclusions of the income-tax authorities 
were correct or not. In other words, the Court would take upon it- 
self the burden of investigating the facts for the purpose of finding 
out whether under any section of the Act a point of law could be 
extracted therefrom and then determine it. That is not the scheme 
of the Act, and we decline to answer a question which in effect 
would amount to a general appeal from the income-tax authorities. 
It is the duty of the Commissioner in a case stated to set out speci- 
fically the particular point of law upon which it is sought to obtain 
a determination from the High Court.” 

Apart from this aspect of the matter it may also be observed 
that unless the particular point or points of taw that arise in a case 
arc ascertained by the Commissioner he would not be able to state 
his conclusions of fact and law separately— a matter which is of 
groat importance as he is the final authority on questions of fact, 
and the High Court, on questions of law. The proceedings are also 
bound to be somewhat slovenly and confused unless the specific 
questions of law that arise are clearly ascertained beforehand. 

In regard to this it has however to be observed that the blame 
does not rest so much with the Commissioners as with the asses- 
sees. When an assessee is not able to find out any specific ques- 
tion of law in his case he frames a general question in this way. 
We think that, especially in view of this pronouncement of the 
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Eangoon High Court, the Commissioners should, in their turn, in- 
sist on the assessees stating in their applications the exact points 
of law that arise, and should decline to state a case if the assossco is 
not able to do so. The general question “Whether on the facts the 
sum of.. .was rightly assessed” can be raised in any case and if this is 
to be taken to be a question of law contemplated by Section fib of 
the Income Tax Act there would in effect be a general right of 
appeal in every case, as the learned Chief Justice has said. 

Assessment of Building in which Company ‘ Resides 

An interesting question which is of considerable inij)ortanc(' to 
companies arose in the case of 2’he Calcutta Htock Exchange Axeo- 
ciation, Ltd., decided by the Calcutta High Court (to be reported 
shortly). Section 9 (2) of the Indian Income Tax Act which deals 
with assessment of property declares that ‘ annual value’ nx^ans Iho 
sum for which the property might reasonably bo expected to lot 
from year to year but provides that where the property is in the 
occupation of the owner for the purposes of his own residence such 
sum shall be deemed not to exceed 10 percent, of the total income 
of the owner. The decisions have established that a company can 
have a residence and that acompany residosfor purposes of income- 
tax where its real business is carried on. The Calcutta Stock Exchan- 
ge Association owned a building which contained halls which were 
used as the meeting place of the Stock Exchange and the Associa- 
tion, and some rooms which were let out by the Association to its 
members for conducting their business as member. The company 
was assessed at Bs. 59,798 which included Bs. 24,1 17 which was the 
bona fide annual value of the building. The company contended that 
this building most be deemed to be in the occupation of the com- 
pany for the purposes of its own residence within the meaning of 
the proviso to Section 9 (2). The High Court agreeing with the 
income-tax authorities, held that the word ‘ residence ’ as used in 
Section 9 (2) did not mean residence in its extended sense as 
applied to a company but is used in its simple and ordinary mean- 
ing signifying the place were a human being eats, drinks and sleeps 
or where his family or servants eat, drink and sleep. In their 
Lordships’ opinion there is no justiheation for giving to the 
word ‘residence’ in Section 9 (2) the extended meaning nor did the 
legislature intend that such an extended meaning should be given 
to it. The use of the word ‘ own ’ indicated that the proviso 
could only apply to a human person or persons and not to a 
fictional person such as a limited liability company. As the 
question is one of first impression and there is much to be said OA 
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the other side also we hope some company would soon take up the 
matter to the Judicial Committee for an authoritative decision. 

Reference front Commissioner’s Order in Revision : ' Order Prejudicial to 

Assessee,' Meaning of. 

Under Section 66 (2) of the Indian Income Tax Act as amend- 
ed in 1933 an application for reference may be made in respect 
of any question of law arising out of an order under Sec- 
tion 33 enhancing an assessment or otherwise prejudicial to the 
assessee. It was contended in a recent case before the Madras 
High Court that the expression ‘ otherwise prejudicial to the asses- 
see ’ would include an order made by the Commissioner in revision 
refusing to interfere with an order passed by the Income Tax 
Officer if the Income Tax Officer’s order was prejudicial to the as- 
sessee. The High Court had no difficulty in rejecting this conten- 
tion. The Chief Justice said that what the expression contem- 
plates is an order made by the Commissioner which alters the 
position of an assessee or an applicant to that person’s prejudice. 
Where an assessee’s position has already been prejudiced by an 
order of the income Tax Officer and the Commissioner merely 
leaves him there by refusing to interfere with that order the Com- 
missioner’s order is not an order prejudicial to the assessee with- 
in the meaning of Section 60 (2) and an application for reference 
does not lie in such a case. [^. A. S. V. Venkatachalam Chettiar*s 
Case 1936 I.T.B. 66]. 

Foreign Remittances : Theory of Constructive Remittance. 

The law relating to the assessment of remittances to British 
India from foreign branches has already given rise to many diffi- 
cult questions. An interesting theory, the theory of constructive 
remittance is slowly developing. In a recent case which was 
heard by a Special Bench of tho Madras High Court [BbasiiET, C.J., 
Eambsam, J., and Kino, J.] the assessee was a partner in two 
firms, one in Bassein in British India and the other inipoh in the 
Federated Malay States. The British Indian firm had borrowed a 
certain sum of money from the latter. The assessee became the 
sole owner of both the firms and the debt was automatically ex- 
tinguished. The Commissioner held that since a debt in British 
India had been wiped out by a corresponding diminution in the 
assets in a foreign branch there was a constructive remittance 
from the foreign branch and the assessee could be assessed in res- 
pect of the amount of the debt. The High Court did not agree 
with the Commissioner. 
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Eeferring to the moneys which had been remitted to British 
India as a loan Beasley, G. J., said ; 

" What happened was that by reason of the usseRsoe bocoin- 
ing the sole proprietor of both businesRCS the character of that 
money was changed and instead of being a loan it became the 
assessee’s own money. There was in no sense an acttial triinsfer 
of any money from Ipoh to Bassein nor was there oven a con- 
structive one if such a transfer as that can under the Indian In- 
come Tax A,ct be recognised, as to which somo doubts hav(' been 
expressed.” 

In the case before their Lordships there was no remittance, 
actual or constructive, as the learned Chief Justice has rightly 
observed. There was only an extinguishment of a debt by opera- 
tion of law by the debtor and creditor becoming one. The casci 
is similar to one where the debtor succeeds to a foreign creditor 
as an heir or where a foreign creditor gives up the debt. J t cannot, 
be said that there is a transfer of money in such a case though a 
British Indian liability is extinguished. 

The theory of constructive remittance referred to hy tins learn- 
ed Commissioner in his order of reference, tliough inapplicable to 
the particular case, is an attractive and interesting one and we 
await with interest its further developments. There is some 
foundation for the doctrine and income tax on foreign profits can 
be easily evaded if this doctrine is entirely eschewed. An assossec 
who makes a profit of, say Ke. 50,000, in a foreign business may 
instead of remitting the profits to British India easily borrow for 
his Indian business the same amount from a foreign friend and 
ask his foreign office to pay him off. The theory of constructive 
receipt or remittance may have to be resorted to in such oases. 

Capital Expenditure and Revenue Expenditure : Imperial Chemical Indus- 
tries Case. 

Whether an expenditure iucurred is a capital expenditure or 
business expenditure is one of the most difficult problems that 
income tax authorities have to solve. The question is one of such 
perplexity that the only conclusion on which the Judges seem to 
agree is that it is not possible to lay down any hard and fast rule 
or to enunciate any rigid and scientific principle which can be ap- 
plied as a sure criterion. In the decided cases however, experienced 
Judps have applied some important tests which, though not eon- 
elusive are of very great assistance in determining this difficult 
question and, apart from the actual decision in the case, the judg- 
ment in Imperial Ohemieal Industries (India) Ltd., In re flSHfi 
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I.T.E. 21] is a valuable contribution to income-tax law as it con- 
tains a learned discussion of the tests laid down by the English 
Judges. These tests may briefly be summarised thus : — 

(1) In Vallamhrosa Rubber Co. v. Farmer [5 Tax Cas. 529] 
Lobi) Dunedin suggested one test, niz., whether or not the pay- 
ment was of a kind which would be made ‘ once and for all ’ by 
way of a lump sum. Though this is a material consideration it has 
been held that this is not a decisive test as there are many cases in 
which a payment, though made once and for all, would be properly 
chargeable against the receipts for the year. 

(2) In British Tnxulaied and Helshy Cables v. Atherton [1926 
A.C. 205] Loud Gave said : ‘ When an expenditure is made not 
only once and for all but with a view to bringing into existence an 
asset or an advantage for the enduring benefit of the trade, there 
is a very good reason for treating such an expenditure as properly 
attributable not to revenue but to capital. This test is further 
elaborated by Lobd Bomeb thus : (t) It is enough if the expendi- 
ture is incurred ‘ with a view ’ to produce an enduring benefit. It 
is not necessary that it should have that result, (m) Eurther, 
‘ enduring ’ means ‘ enduring in the way that fixed capital endures.’ 
(tit) The advantage need not be of a positive character, it may 
consist in getting rid of an item of fixed capital of an onerous 
nature. [See Anglo- Persian Oil Co. v. Dale (1932, 1 K. D. 
124).] 

(3) In the same case Lobd Bdanbsbubgh has suggested two 
further tests; (a) Whether the expenditure did involve any with- 
drawal of capital ; and (b) what would be forthcoming in a liquid- 
ation as a result of the expenditure which has been made when the 
liquidator attempts to realise the company’s assets. Of these Lobd 
Cave’s test, as explained and elucidated by Lobd Eomeb seems to 
be the most important one. 

Costello, J.’s Advice to Commissioners. 

In his judgment in The Imperial Chemical Industries (India), 
Ltd., In re, [1935 I. T. E. 21] Costbdlo, J., has drawn 
the attention of Commissioners of Income Tax in India to an 
important observation of Eomeb, L. J., in regard to the deter- 
mination of the question whether an expenditure is capital expen- 
diture or revenue expenditure. After referring to Lobd Cave’s 
test and explaining it, Eomeb, L. J., said in the Anglo-Persian 
Oil Co.’s Case : — 
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“ This being the test to be applied in snch cases as the present 
it is obvions that the question whether an expenditure made once 
and for all is or is not to be treated as chargeable to capital and not 
revenue is one of fact only. Being a question that the Oommis- 
sioners are eminently qualified to answer, it is' to be hoped that in 
future they will answer it by reference to the language of the test 
laid down by Loed Cave and not as though they arc deciding a 
question of law. Too often in the past, the Commissioners have 
found that a particular sum is or is not a permissible deduction. 
That is a question of law or at any rate, mixed law and fact. If 
they will find that the expenditure in question was or was not 
made as the case may be, with a view to bringing into existence 
some asset or advantage for the enduring benefit of the trade, 
their finding will be one of fact, and if there be some eviclence 
upon which the finding can reasonably be made it will not be 
subject to review in’ the Courts.” 

This passage might very well bo taken to heart, says 
Costello, J., by the Commissioners of Income Tax in this country. 

Adventure in the Nature of Trade and Isolated Transaction Unconnected 

With Trade. 

•This distinction between an adventure in the nature of trade, 
the profits derived from which are assessable, and an isolated trans- 
action unconnected with the business activities of the assessee is 
well illustrated by the recent decision of the Madras High Court in 
Mothay Omgaraju v. Commissioner of Income Tax, Madras (re- 
ported infra at p. 68). The assessee was a land owner and money- 
lender. He purchased the interest of a stranger, in certain legacies 
at a court auction for Es. 39,800. There was much litigation over 
the legacies but the assessee was ultimately successful and recover- 
ed Rs. 1,97,025 on this account. He had spent nearly Es. 40,626 
odd in all over this affair and he was assessed on the profits made, 
namely, Es. 1,50,399 on the ground that it was income from an 
adventure in the nature of trade. It was argued that the assessee 
had made a speculation using his capital and had made a large 
profit thereby and that the adventure was one in the nature of 
trade. The High Court held that the income was not assessable. 
Beasley, C. J., said : 

In our view this cannot be described as an adventure or con- 
cern in the nature of trade. The trading activities of the assessee 
were limited to lending money, owning land, if that can be called a 
trade, and having an interest in cotton mills and this is in no sense 
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a transaction related to any of those activities. In this case the 
interest in the legacies was not even purchased from anybody who 
was indebted to the assesses in his money lending business. It was 
an isolated transaction, though probably entered into by him by 
way of speculation, as he happened to make a good profit out of it. 
We are quite unable to see that it has any connection whatever 
with any other trades or businesses carried on by the assesses. By 
itself the purchase of an interest in legacies, the subject of litiga- 
tion cannot certainly be described as a trade or a business." 

The case of Rutledge v. Commissioners 0 / Inland Revenue [ii 
Tax Gas. 49UJ where a businessman purchased at a very cheap 
price a large quantity of paper while he was on a visit to the conti- 
nent and made a profit by selling the consignment on his return 
to England, was distinguished by the Chief Justice on the ground 
that the nature of the article purchased in that case and the quant- 
ity purchased clearly showed that it was a business transaction. 
This decision of the Chief Justice shows that the mere fact that a 
transaction was speculative in nature and was entered into with a 
view to make profit does not render it a trade or business. 

PROGRESS OF THE LAW OF INCOME-TAX DURING 
THE YEAR 1934-11. 

{Continued from page 6 of January number) 

Some important decisions affecting Money-lending Busi- 
nesses were pronounced in 1934. First, as to assessment of 
Interest : In Ahmed Din Alla Ditta v. The Commissioner of In- 
come Tax, Punjab [1934 I.T.Ii. 369] whore interest which had 
accrued due on a promissory note was added to the principal and 
a fresh note was executed for the aggregate amount and the asses- 
see kept his accounts in the mercantile system, the Lahore High 
Court held that the interest so included was assessable to income 
tax in view of the fact that the assessee followed the mercantile 
system, even though the assessee had not actually received it. We 
have expressed our doubts about the correctness of this decision. 
The Brivy Council have expressly decided in the Maharaja of 
Darbhanga’s Case [1933 I.T.B. 98] that the giving of a promis- 
sory note for a debt does not amount to a receipt of the amount 
and the addition of interest in executing a fresh note cannot stand 
on a different footing. The fact that the method of accounting 
adopted by the assessee is the mercantile system cannot change 
the legal nature of the transaction. In Lamhe vjnland Revenue 
Commissioners [1934 I.T.B 494] Finlay, J., has also laid down in 
England that interest which has accrued due cannot be assessed 
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unless it has been actually received by the assesses. The decision 
of the Lahore High Court is not binding on the other provinces 
and this decision therefore has to be received in the other 
provinces with some caution. 

The second decision which has to be noted is the ■well consi- 
dered decision of the Bangoon High Court in Commissioner of In- 
come Tax, Burma v. P. L.8.M. Concern [1934 1. T.R. 417] in which 
the learned Chief Justice of the Rangoon High Court has laid down 
in detail the correct procedure to be followed by income-tax 
authorities when a money-lender who had to take the properties of 
his debtor in satisfaction of the debt makes a profit by resale 
of the properties. The question whether profits made by sale of 
mortgaged property are assessable as profits of the business was 
answered in the affirmative by the Madras High Court in S.B.M.S. 
Subramanyam Ghetty v. Commissioner of Income Tax, Madras, 
[1934 I.T.B. 295], and the decision of the Lahore High Court in 
Sonaram Nihalchand v. Commissioner of Income Tax, [1934 I.T.B. 
489] shows that the income-tax authorities are entitled to call 
upon the assessee to produce his account books relating to foreign 
branches to verify the accounts produced and to make presump- 
tions against the assessee if he fails to produce them. The deci- 
sions relating to bad debts have already been adverted to. 

With regard to Muitjal Benefit Sooibtibs, in Commissioner 
of Income Tax, Madras v. Madhwa Siddhanta Onnahini Nidhi 
[1934 I.T.R. 427] the Madras High Court has held that in order 
to claim exemption under Section 10 (2) (Hi) there must be recur- 
ring subscriptions paid by the members periodically and that if a 
mutual benefit society transacts banking business with stangers 
the guaranteed interest paid to the members is not exempt from tax. 

Three noteworthy decisions have been pronounced relating to 
Paethebships. In Commissioner of Income Tax, Madras v. Karup- 
paswami Mooppanar [1934 LT.E, 284] it was decided that when 
some of the partners retire receiving from the sole surviving part- 
ner, their share of the capital and profits, the surviving partner who 
takes up the business of the firm is not entitled to deduct the inte- 
rest so paid by him to the outgoing partners as interest on borrowed 
capital. In the next case Commissioner of Income Tax V. Muthu- 
Icaruppam, Ghettiar [1934 LT.E. 606] the same High Court has 
held that when a partner retires receiving his share of the capital 
and profits, the entire amount received by him is a capital receipt 
and that he is not taxable even in respect of the share of the profits 
received by him. The third case relates to a partner’s right to 
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set off bis ex-partner’s share of loss which he had to hear on 
account of the insolvency of the latter. This was held to be 
a capital loss in Bm. A. B, Bm. Arunachalam Chettyar's Case 
[1934 I. T. E. 401] from which their Lordships have recently 
granted leave to appeal to the Privy Council. The decision of the 
Court of Appeal of England in Heastie v. Veitoh d Co., [1934 
I.T.E. 456] may also be referred to hero as it throws much light 
on the ([uestion whether and if so, when, salaries paid to partners 
can be deducted as business expenditure in assessing the profits of 
a firm. 

Tlie true principle on which the maximum amount of PenaIiTY 
that could be imposed under S. 28 of the Income Tax Act, depends 
which was once stated by the Chief Justice of the Eangoon High 
Court in The Commissioner of Income Tax, Burma v. A. A. B, 
Chettyar Firm [12 Bang. 258] was re- affirmed in K.M.O. Cheityar 
Firm’s Case [1934 I. T. E. 196] and A.A.B. Chettyar Firm v. 
Commissioner of Income Tax, Burma [1934 I.T.E. 386]. 

The quostion whether associations like Pooling Combinations 
can bo assessed to income tax and if so how they are to be assessed 
has been referred to the Lahore High Court in the Lahore Ice 
Factories Association’s Case [1934 I.T.Xt. 392]. 

The decision of the Eangoon High Court in Sonaram Bamesh^ 
war V. Mary Pinto [1934 I.T.E. 68] establishes the Peiomiy of 
Income Tax Debts over other unsecured debts of the assessee and 
in Berd Felkai Mininy Co., In re [1934 I.T.E. 309] the English 
Courts have laid down the procedure to be followed when the 
question of priority arises between liquidator’s remuneration and 
income tax. 

As to Peivy Council Appeals, the Allahabad High Court has 
ruled in QurmukhBaiv. Secretary of State for India [1934 I.T.E. 
412] that an order made by the High Court declining to require 
the Commissioner to state a case is not a judgment on a reference 
within Section 66 (2) and that the High Court has therefore no 
power to grant leave to api)eal to the Privy Council in such cases. ^ 
The proper remedy of the assessee is to apply to the Priyy Coun- 
cil itself for special leave. 

On the subject of Ee-Assessment (Section 34) two decisions 
have to be noted. Eirst, the decision of the Privy Council in Sir 
Bajendra Nath Mukerjee’s Case [1934 1. T. E. 71] which 
establishes that though the language of the Indian Income Tax 
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Act is naturally suited to the normal case of taxation carried 
through all its processes within the compass of the tax year, there 
is no provision in the Act, express or implied, prohibiting the 
making of an assessment after the expiry of the tax year. Income 
which has been duly returned cannot be said to have ‘ escaped 
assessment ’ within Section 34 though it has not been taxed within 
the assessment year and if the proceedings for assessment have not 
been closed there is no objection to tax even after the termination 
of the assessment year. The second case, Burn & Co., In re [1934 
I.T.E. 30] decides that the expression * in any year ’ in Section 34 
means the year during which the proceedings in assessment in 
respect of that very year should have been initiated, that is, the 
actual twelve months in which an assessment would no^rmally and 
properly be made and a notice which is not served within the 
period prescribed by Section 34 as so understood is invalid. This 
case also shows that Section 34 does not require a notice in any 
prescribed or standard form. 

As to Eefebengb by the Commissioner the following deci- 
sions may be noted ; 

(t) The question whether a reference lies where the income 
tax authorities proceed under the proviso to Section 13 (that is, 
when they find that the assessee’s method of accounting is in- 
sufficient and adopt such method as they please) is considered by 
the Bombay High Court in Narayan Atmaram Pathar's Case [1934 
I.T.E. 486] and the Lahore High Court in Neki Devi’s Case [1934 
I.T.E. 365] and Bulia Mai’s Case [1934 I.T.E. 329.] 

(m) The deposit of Es. 100 forms part of the costs of the 
reference. Milne’s Case [1934 I.T.E. 25.] 

{in) Power of High Court to raise questions not raised 
before Commissioner is considered in C. P. L, E. Chettyar's Case 
[1934 I.T.E. 201] ; Ehemohand Bamdas’s Case [1934 I.T.E. 216] ; 
Narayan Atmaram Patkar’s Case [1934 I. T. E. 486] and Neki 
Devi’s Case [1934 I.T.E. 365]. The opinion is not uniform. 

^ (t») The competency of references from orders made in 

revision byHhe Commissioner and the effect of the amendment of 
Section 33 are considered in Tata Hydro-Electric Agency, Ltd. 

In re [1934 I.T.E. 103] and Sheik Ata-ur-Bahman’s Case [1934 
l.T.B. 339«] 

(To be continued)^ 
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Hindla Undivided Families Saved From Double Supertax. 

The wording of Section 55 of the Indian Income Tax Act is 
somewhat unguarded and the income tax authorities of the United 
Provinces sought to put an interpretation on the section which 
would have subjected Hindu undivided families to double super-tax. 
The Allahabad High Court has fortunately rejected this interpret- 
ation. The first part of Section 65 provides for levy of super-tax 
on any individual, Hindu undivided family, company , unregistered 
firm, etc., and the proviso says that where profits of an unregister- 
ed firm, have been assessed to super-tax, super-tax shall not be 
payable ‘ by an individual having share in the firm ’ in respect of 
the amount of such profits which is proportionate to his share. It 
was contended ‘ strenuously ’ for the revenue authorities that as 
the proviso only refers to individuals a Hindu undivided family 
which is a partner in an unregistered firm is not exempted by the 
proviso from payment of super-tax on its share of the profits of the 
firm even though super-tax has once been paid on the same by the 
firm. Carelessness of the legislature and strict rules of interpreta- 
tion had to give way to common sense and justice. Their Lord- 
ships said that, though ordinarily where the same word occurs in 
two different parts of the same section the same meaning should 
be assigned to it, yet if there is anything in the context to indicate 
a different meaning or the princi^fie underlying the section makes 
it more logical to assign a different but legitimate meaning it is 
permissible to construe the same word occurring in two parts of 
the same section differently. Though the word ‘individual ’ in the 
main section does not obviously include a Hindu undivided family 
yet the word is wide enough to include a group of persons and is 
used in the proviso in its wide sense to indicate a component part 
of an unregistered firm, whether it be a person or an undivided 
Hindu family. As their Lordships said if the contention of the 
revenue authorities was accepted the result would be anomalous 
and the object of the Act would be frustrated. 

Income Tax on Unrealised Interest; An Allahabad Ruling. 

Our readers may remember the decision of the Lahore High 
Court in Ahamad Din v. Commissioner of Income Tax, Punjab 
reported by us last year [1934 I.T.B. 369] in which it was held 
that where the system of accounting adopted by the assossee is the 
mercantile system of accounting, if interest was credited in the 
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accoEnfcs it can. be assessed to income tax even though it had not 
been actually paid to, or realised by, the assessee. We had ex- 
pressed some doubt on the correctness of this decision (See 1934 
Income Tax Reports, Notes and Comments, page 63) and stated 
that the real test is not v^hether the basis of accounting is 
cash or mercantile but whether there has been a real receipt of 
interest — receipt in cash, in kind or by adjustment. An argument 
similar to that advanced before the Lahore High Court based on 
entries in the assessee’s accounts was urged recently before the 
Allahabad High Court in 8ahu Jaga Mandar Das v. Commissioner 
of Income Tax, U.P., (to be reported shortly). In the assessee’s 
books in the ledger of a debtor a certain amount due from him 
(for which the assessee had obtained a decree) was credited to 
the mortgagor and also debited. The amount was also shown in 
the interest ledger as an amount to be realised. It was claimed 
for the income tax authorities that, as the assessee had shown the 
amount of interest in his books the amount could be assessed. 
The assessee contended that the system of keeping account adopt- 
ed by him was simply for the purpose of ascertaining the financial 
state of his business. Their Lordships said ‘ we consider that the 
Department was correct in claiming'that the assessment should 
be made on the books under Section 13, but we do not think that 
the Department had used the books in the right way.’ Their 
Lordships then referred to the principle that interest could not 
be assessed unless it was realised and to the cases bearing upon 
the point and held that the interest in question was not assess- 
able. To the question referred by the Commissioner, vie., 
whether the system of keeping the account adopted by the 
assessee is simply for the purpose of ascertaining his financial 
state in the particular year or is open to the interpretation put 
by the revenue authorities, their Lordships gave the answer that 
the assessee was correct in stating that the books were simply 
kept for the purpose of ascertaining his financial state. This 
decision supports the view we had advocated in our comments 
that the mode of accounting followed by the assesses upon which 
so much stress was laid in the Lahore case is not a criterion at 
all. The test as we have said is whether in the eye of the law 
there was a receipt of the amount, and the Allahabad decision 
undoubtedly lays down the correct view. 

Interest Credited in Bankers ’ Accounts. 

The decision of the Nagpur Judicial Commissioner’s Court in 
Bikhamchand LaJcshmi Ghand v. Commissioner of Income Tax. 
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Central and United Provinces (to be reported in the next issue) 
shows that there is an important distinction between cases where a 
person credits in his own accounts interest to be received from his 
debtor, for book-keeping purposes, and where a banker credits his 
customer with the interest due to the customer in his (the banker’s) 
accounts. An entry in a banker’s accounts is like an entry in pass 
books sufficient to constitute a receipt of money lying in a bank 
realisable at the will of the customer. Beferring to the cases in 
which it was held that what is merely credited in the creditor’s 
accounts but not received from the debtor is not taxable, the 
learned Judges rightly pointed out as follows : — 

“ Several cases have been cited before us in which the assessee 
made entries in his own accounts showing that interest had 
become due to him from his debtors, but those cases are not in 
point,” 

The following observations of Sadasiva Attae, J., referred 
to by the learned Judicial Commissioners bring out the point 
clearly : 

” If an assessee chooses to leave his interest income with his 
customer, who is also a banker, and does not bring it into his 
accounts, as income on the date it falls due, but he knows that his 
banker-customer would credit the money in his accounts in favour 
of the assessee and allow him interest thereon from the date of its 
accrual or if the assessee could at any time draw upon the customer 
for that money and obtain actual receipt of that sum in due course 
of business, 1 think that such interest income has accrued and arisen 
in that year in such a manner that the legal ed'ect is the same as if 
it had been ‘ received ’ by him and that it is liable to be charged 
to income-tax thereon.” The bank in such cases must be deemed 
to have paid the money to itself to the credit of the assessee and 
to hold it as the assessee's banker. 

Advancing Money In Consideration of Share In Fruits of Litigation. 

A case somewhat similar to that of Moihey Ganga Baju v. 
Commissioner of Income Tax, Madras [1936 I.T.B. 68 ; February 
number] was heard by the Allahabad High Court in Gaya Pra- 
sad and Chotelal, In re (to be reported) but their Lordships have 
come to an opposite conclusion. The assessees undertook to 
supply funds to a third person for conducting an appeal on the 
condition that the latter should repay the money with an addi- 
tional sum of Bs. 21,000 if he succeeded. If he failed he was not 
to pay anything. The appeal was successful and the assessees 
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received Es. 15,000 in the year of account under this agree- 
ment, and the question was whether this receipt was an income 
from business which could be assessed to income-tax. The 
decision of the Privy Council in Shaw Wallace's Case and the 
definitions of income and business given in the judgment in the 
said case were relied upon by the assessees. But their Lordships 
held that that case was distinguishable. Referring to that case 
the learned Judges said : 

“ We are unable to hold that their Lordships intended to lay 
down that unless the source of income is one which yields income 
periodically and not only once the income derived from it cannot 
be assessed to tax. Circumstances are easily conceivable in which 
there can be no doubt that the receipt of a sum of money is the 
income, profit or gain from business and yet it accrued only once.” 

And on the facts they said : “We are conclusively of opinion 
that the transaction amounted to business within the meaning of 
the Income Tax Act. We are unable to hold that this income was 
of a purely casual nature. To hold otherwise would imply that the 
income, profits or gains accruing from the single transaction or 
investment which is not akin to the assessee’s trade or avocation is 
not income, gain or profit from the business, which in our opinion 
is contrary to the words employed in the Act. That a single trans- 
action or investment may be business cannot admit of doubt. Any 
receipts exceeding the capital must be treated as profit.” 

With all respect to their Lordships the income in question 
cannot be said to be income from a business carried on by tho 
assessees. Their Lordships of the Privy Council have clearly point- 
ed out that ‘ business’ connotes continuity and regularity of trans- 
actions. If the principle laid down in the Allahabad case is to be 
applied, income from lotteries would be taxable, profit gained by 
an isolated transaction of purchase and sale of a property would 
be taxable. Their Lordships appear to have been carried away by 
the notion that ‘ any receipts exceeding capital must be treated as 
profit.’ That there may be accretion to capital which is not of the 
nature of income has been ignored. We think that the receipt in 
question is not ‘ income ’ in the true sense of the ‘ word ’, much 
less income from ‘ a business ’. To use the words of SiB Owbn 
Compton Beasley in Mothey Qanga Baju's Case, (1935 1.T.R. 58) 
it is a receipt from an isolated transaction in no way connected with 
any other trade or business activities of the assessee. His Lordship 
said in that case that “by itself the purchase of an interest in legacies 
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the subject of litigation cannot certainly be described as a trade or 
business.” An isolated transaction of loan to an individual for a 
specific purpose cannot be said to be a business in itself though it 
results in some gain. 

In the Commissioner of Income Tax, Burma v. J. I. Milne 
(1934 T.T.E. 25) in consideration of a loan of Es. 10,000 advanced 
to a mining engineer for working certain mines the latter promised 
to pay one-third of the price that the mining area might fetch on 
sale. The one-third price paid to the lender by the debtor was held 
to be a receipt of a casual nature not arising out of business. (Per 
Page, O.J., 1)as and Mta J3u, JJ.). The Allahabad case does not 
differ from this on principle and we regret that this case which is 
reported also in the authorised series (See I. L.E. 11 Eangoon 464) 
was not brought to the notice of the learned judges of the Allaha- 
bad High Court. 

Notice of Return not Giving Thirty Days’ Time. 

A short point which Income Tax Officers may note was decid- 
ed by the Lahore High Court in Jamna Dhar Potdar and Oo., 
Lyallpur v. Commissioner of Income Tax, Punjab (reported infra 
at p. 112). Under Section 22 (2) of the Indian Income Tax Act 
thirty clear days must be given for furnishing the return, and if a 
notice under the said section does not give this minimum period of 
time the notice is illegal. It was further held in this case, following 
the decision of the Allahabad High Court in Kajori Mai Kalyan- 
mail's Case (122 I.C. 741 ), that a subsequent extension of time will 
not cure the defect. If a notice has been served by inadvertence 
without giving 30 days’ time, there is no use of giving a further 
extension of time. A fresh notice giving 30 days’ time must be 
issued. 


PROGRESS OF THE LAW OF INCOME TAX DURING THE 
YEAR 1934-III. 

(Concluded from page 22 of February number.) 

As to the Commissioner’s powers of Eevision (Bection 33) 
Khemchand Bamdas’s Case [1934 I. T. E. 217] shows that these 
powers should not be so exercised as to deprive the assessee of the 
benefit of the time limit prescribed in Sections 34 and 35. 

With regard to assessment of Sucobssoks the decision of the 
Privy Council in Maharaja of Dharbanga’s Case [1984 l.T.E. 346] 
lays down that even in the case of an assessee who dies before 
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the return is filed, proceedings can be taken against his successor 
under Section 26 (2) and that Section 26 (2) is not confined to 6Uo< 
cession inUr vivos. The decision of the Eangoon High Court in 
Commissioner of Income Tax v. N. N. Firm [1934 I.T.B. 86] lays 
down that succession to business contemplated by Section 26 (2) is 
succession to the business as a whole not to a part only, and there 
must also be continuity in the business. 

That Trustees can be properly assessed in respect of the in- 
come of the trust is established by the decision of the Privy Council 
in the Currimbhoy Ibrahim Baronetcy Trust Case [1934 I. T. R. 
151], even though there is no express provision in that bolialf in 
the Indian Act. This decision also throws much light on the 
circumstances under which trustees could be assessed in respect of 
income paid over by them to the beneficiary. The practical dilli- 
culties that may arise in calculating the total income for purposes 
of graduation of tax when the trustees are made liable also for 
income paid to beneficiaries still remain unsolved. 
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Lease of Factory : Lessor’s Right to Claim Depreciation Allowance. 

An important question relating to allowance for depreciation 
of buildings and machinery was raised in Saihucharan Boy 
Ghoudhury and others, In re [1936 I.T.B. 114]. The owner of a 
jute press leased it out to a company at a fixed rent. He was 
assessed on the income from the transaction of letting out as 
“ income from other sources " under Section 12, Income Tax Act, 
and a claim made by him for allowance in respect of the deprecia- 
tion of the buildings, plant and machinery leased out by him was 
disallowed by the income tax authorities on the ground that the 
transaction of letting out was not a business and the claim not 
being one'in respect of any buildings, plant or machinery ‘used for 
the purpose of the business,’ Section 10 (2) (vi) had no application. 
The High Court refused to accept the reasoning of the income tax 
authorities and held that the assesseewas entitled to the allowance 
claimed. In their Lordships ’ opinion the letting out of a factory 
like the one in question at a rent was a business — as much a busi- 
ness as the letting out of a ship for freight or the letting of a motor 
car or any other kind of machine or machinery for hire — and the 
claim was clearly covered by Section 10 (2) (ui) of the Income 
Tax Act. As their Lordships have pointed out, the Crown would 
not suffer in such cases if an allowance were made to the lessors 
for depreciation under Section 10 (2) (ui). because the lessees 
could not claim depreciation under that section as the buildings 
etc., are not the property of the lessees within the meaning of 
Section 10 (2), but of the lessors. 

‘ Hindu Undivided Family ’ : A New Interpretation. 

The Calcutta High Court has, in Moolji SioWs Case [1936 
I.T.B. 123], come to the conclusion that ‘ where in the sections 
of the Income Tax Act a Hindu undivided family is mentioned a 
Hindu co-parcenary is meant.’ The proposition is so inconsistent 
with our current notions with regard to the meaning of the expres- 
sion ‘ Hindu undivided family ’ that the decision requires careful 
scrutiny. 

The question in the case was whether in respect of the 
income from the self-acquired property of a Hindu who has a wife 
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and children he can claim to be assessed as a Hindu undivided 
family. The answer is easy enough and for the purpose of answer- 
ing this question it was quite unnecessary to hold that a Hindu 
undivided family means a co-parcenary. Income from the self- 
acquired property of a member so long as it has not been thrown 
into the common stock is the income of the individual member 
and not the income of the family — whether family means a co- 
parcenary or is used in a wider sense does not arise at all. Their 
Lordships however, appear to have thought that the question 
depended on whether ‘ Hindu undivided family ’ meant a co- 
parcenary or a joint family in the ordinary sense and the correct 
conclusion could be arrived at only by giving a restricted meaning 
to the expression. The judgment contains a long discussion of 
the rights of wives and sons in regard to self-acquired property 
under the old Hindu Law texts but, as their Lordships have 
finally observed, whatever these rights may be, the Income Tax 
Act is not concerned with them. The relevant portion of the 
judgment is the statement that 

“ the legislature did not intend to enact and has not enacted 
that a Hindu undivided family in these wider senses is a proper 
object for taxation under the Income Tax Act. If it were other- 
wise, a most absurd and unanticipated position would arise. 
Every Hindu possessing property or income who married, would 
ipso facto become with his wife a Hindu undivided family and 
subject to taxation as such. The Income Tax Act, so far as 
Hindus are concerned as individuals would apply only to 
bachelors. This cannot have been intended.” 

These observations are clearly based on some mis-approheu- 
sion. With respect to income from separate property there is no 
reason why a Hindu who has married and has children cannot be 
assessed as an individual. It is only with regard to income from 
property which is ancestral and over which a Hindu has not got 
absolute powers of disposal, that he is to be assessed as a Hindu 
undivided family. The test is not whether the Hindu is married or 
not but the nature of the income — whether the income is derived 
from property of which he is the sole owner, or from property 
which is not his absolute property but which he holds as manager 
of a Hindu family and in which other persons have certain rights 
under the rules of Hindu law. 

The trend of decisions has clearly been uniformly against the 
view now taken in Moolji Sieka's Case. 
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Id Vedaihanni's Case [1933 1. T. E. 70] decided by Sib 
H. 0. 0 . Bbaslbt, O.J., SxE V. Ramesam and Coenish, JJ., where 
a Hindu family consisted of a sole male member and the widow of 
a deceased member it was held that the sums received by the 
widow by way of maintenance were sums received by her as 
‘member of a Hindu undivided family’. Clearly this negatives 
the view that ‘ a Hindu undivided family ’ in the Income Tax Aet 
necessarily means a co-parcenary. 

In Naihu Sao v. Commissioner of Income Tax, C. P. and 
Berar [1933 I.T.ll. 463] it was similarly held that where a Hindu 
lives jointly witli the widows of deceased co-parceners they con- 
stitute a Hindu undivided family and should be assessed as such 
and that the fact that there was only one male member was im- 
material. The learned Judicial Commissioners expressly point out 
the difference between a co-parcenary and a joint family and are 
clearly of opinion that the term Hindu undivided family in the 
Income Tax Act means a joint family in the wider sense and not 
merely a co-parcenary. 

The distinction between a Hindu co-parcenary and a Hindu 
joint family is a very old and well recognised one and we do not 
think there is any justification for restricting the meaning of the 
term ‘ Hindu undivided family ’ in the Income Tax Act to Hindu 
co-parcenaries when legislature has advisedly used the term 
Hindu undivided family. 

Assessment of Unrealised Interest on Renewal of Promissory Notes. 

There are decisions which are apparently contradictory on 
the question whether interest which has not been actually receiv- 
ed but which has been credited in the accounts can be assessed to 
income tax and we had occasion to refer to this subject more than 
once. In this issue we are reporting the case of Sahu Jagmandar 
Das and others v. The Commissioner of Income Tax, U. P. [see 
p. 140 infra] in which the Allahabad High Court held that if in- 
terest has not been realised, though a decree has been obtained for 
it, it cannot be assessed and mere credit entries relating to such in- 
terest in books kept by the assesses for the purpose of ascertaining 
the ffnancial state cannot make any difference. A recent decision of 
the Rangoon High Court in Commissioner of Income Tax, Burma v. 
V.S.CF.R. Firm [to be reported in the next issue] deals with the ques- 
tion whether interest can be assessed when a promissory note is 
renewed and fresh note is executed for the capital and interest due 
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on the prior note. According to the usage of the Chettiyar bankers 
of Burma it appears that so long as a pro-note or document is out- 
standing only cash receipts from the debtor are shown in the 
accounts but when this pro-note or document is cancelled and a 
fresh one executed for the amount of the principal of the loan 
and the interest which has accrued on it, the principal and interest 
are shown in the accounts as paid by the debtor. The assessee, 
a Chettiyar firm, in a particular year contended that interest so 
included in the renewed notes could not be assessed though 
shown in the accounts as received. The Eangoon High Court 
held that the interest was assessable to income-tax. Page, 0. J., 
said : “ In the present case the assessees have elected to treat the 
interest due under the original loans as having been received and 
paid on the execution and delivery of the fresh promissory notes 
by the debtors, and the interest is entered as having been received 
both in the interest account and in the personal accounts of the 
respective debtors ; and the creditors accepting the obligations of 
the debtors under the fresh promissory notes in substitution for 
the old debts and the interest due thereon, and in past years being 
content that the interest accruing in this manner, should be as- 
sessed to income tax. In these circumstances I am unable to hold 
that there were no materials before the Income tax Officer which 
would justify him in concluding that these sums, amounting in all 
to Es. 23,373, represented interest liable to assessment in the 
year 1933-34. 

The point which we wish to emphasise with regard to this 
decision is that it does not lay down that when a new pro-note is 
executed for the principal and interest due on a prior note, the 
interest is always assessable. Their Lordships accept the pro- 
position that the general rule is that the giving of promissory 
notes does not amount to payment. The rule is laid down by the 
Privy Council in Commissioner of Income Tax, Bihar and Orissa 
V. Eameshwar Singh in these clear terms {Vide 1933 I.T.E. at p. 
108) : * A debtor who gives his creditor a promissory note for the 
sum he owes can in no sense be said to pay his creditor : he mere- 
ly gives him a document or voucher of debt possessing certain 
legal attributes.’ The creditor in such cases ‘ does not receive 
payment of any taxable income from his debtor or indeed any 
payment at all.’ 

Baghunandan Prasad v. Commissioner of Income Tax, Bihar 
d Orissa (1933 I.T.E. 114) is a still stronger case. A mortgage 
was executed for the principal and interest due on a prior debt. 
The grantors of the new mortgage were not identical with the 



1935] 


NOIBS AND COMMENTS 


83 


grantor of the original mortgagor and new properties were includ- 
ed. Still the Privy Coancil held [1933 I. T. B. at p. 119] : “ The 
substitution effected cannot in any real sense be described as the 
equivalent of a realisation of the original mortgage, principal and 
interest. What happened was that the assessees received a new 
and substituted security for an existing debt. To give a security 
for a debt is not to pay a debt.” It is important to note that even 
in the question framed by the Commissioner itself it was stated 
that the assessees had credited the principal and interest of this 
bond in their books of accounts. Their Lordships did not attach 
the least importance to this fact. When a transaction of this 
nature is effected, entries are usually made in the accounts and, as 
the Allahabad High Court has held, such entries are only made to 
show the financial state of the business. 

The decision of the Eangoon High Court is based on the special 
facts of the case. We have already pointed out that the mercantile 
system of accounting gives rise to the interpretation that entries of 
credit amount to payments. Bankers will be well advised in 
eschewing this system altogether if they desire to avoid payment of 
income-tax on amounts which they have not received and may not 
perhaps receive at all. As Page, C. J., has so well observed: 

“ The remedy of the difficulty in which the assessees find 
themselves in the present case lies with the assessees themselves : 
for I see no reason why in the future they should not so adjust 
their accounts as to make it clear that the acceptance of a fresh 
promissory note is not taken as effecting payment of the interest 
due under the old loan.” 

The same rule applies to all entries relating to unrealised 
interest and we earnestly hope that our businessmen and accoun- 
tants would take to heart this advise given by the learned Chief 
Justice and save themselves from a pit-fall into which we find 
they are fallibg almost every day. 

Assessment of Estate of Deceased Persons. 

It was decided by the Bombay High Court in Commissioner of 
Income Tax v. Beid [(1931) I. L. B. 66 Bom. 312] that where a 
person dies after the commencement of the financial year, but 
before his income has been assessed for the purpose of income-tax, 
his estate is not liable to pay the tax, as there was no provision in 
the Income Tax Act, 1922, as it then stood for assessing the estate 
in such cases. To remove this difificulty a new section, Section 
24-B, was introduced by the Income Tax (second) Amendment 
N-5 
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Act of 1933 which provided as follows: ‘Where a person dies, 
his executor, administrator, or other legal representative shall be 
liable to pay out of the estate of the deceased person to the extent 
to which the estate is capable of meeting the charge, the tax asses- 
sed as payable by such person or any tax which would have been 
payable by him under this Act if he had not died.” 

This Amendment Act was passed on September 11, 1933, and 
the question whether the new section could be applied in respect of 
the estate of persons who had died before the 11 th September, 1933, 
was raised before the Bombay High Court in a recent case, Com- 
missionef of Income Tax, Bombay v. D. N. Mehta (1936 I. T, E. 
147). Their Lordships have answered this question in the negative 
on the ground that retrospective operation cannot be given to a 
statute unless the legislature has clearly expressed its intention to 
make the Act retrospective. 


INCOME TAX IN RESPECT OF FOREIGN POSSESSIONS. 

The Law Journal (of England) March 30, 1936, contains a 
learned article on income tax in respect of foreign possessions con- 
tributed by Mr. T. J. Sophian. The article is reprinted below : — 
“ An important judgm ent has been recently given by the Court 
of Appeal with regard to income tax on foreign possessions, Eneen 
V. Martin, It may be useful to consider the case together with 
another recent decision of the Court in Hall v. Mctrians (18 T. C. 
148) since these cases do suggest means of avoiding the liability 
to tax in respect of such sources of income. 

Income from ” foreign possessions,” is taxable under Case IV 
and Buies 1 and 2 of Case V of the Income Tax Act, 1918. These 
rulee, however, differentiate to some extent between the various 
classes of foreign possessions. The word “ possessions ” in this 
connection has a very wide meaning, and it clearly includes ” secu- 
lities ” on the one hand, which come under Case IV, and stocks, 
shares and rents on the other, which come under Buie 1 of Case V. 

As Lord Herschell stated in Colquhoun v. Brooks [ (1889) 
14 A. C. 493] : 

(” Possessions ”) seems to indicate an intention to cover 

something more than ‘ property ’. And it is difficult to see why, 
unless the intention were to embrace something more, the latter 
word was not used. ‘ Possessions ’ is a wide expression ; it is not a 
word with any technical meaning; the Act supplies no interpreta- 
tion of it, I cannot see why it may not fitly be interpreted as 
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relating to all that is possessefl in His Majesty’s Dominions out of 
the United Kingdom or in foreign countries, and which is asource 
of income. And if so, 1 do not think any violence would be done 
to the language if it were held to include the interest which a per- 
son in this country possesses in a business carried on elsewhere.” 

Now, although “ Securities and Stocks, shares and rents are 
possessions ” they must nevertheless fall to be taxed under Case IV 
and Rule 1 of OaseV respectively, and not under Rule 2 of Case V, 
within which all other kinds of foreign possessions arc comprised. 

It would appear that one of the essential conditions to render 
a person chargeable to tax in respect of foreign possessions is 
“ residence Furthermore, as in the case of foreign possessions 
falling within Rule 2 of Case V, for example, another essential 
condition for chargeability is the receipt of the sums in question 
here. 

Kneen v. Martin would appear to add a further condition 
which is applicable to every case, viz., that it is only the income 
from foreign possessions, and not the capital thereof that is 
taxable. 

The proposition which the Crown put forward, though unsuc- 
cessfully, in the above case was that all sums received from abroad 
were chargeable to tax, irre.speotively of whether or not such 
remittances were of income cr of capital, though on the other hand, 
the amount of tax to be charged thereon was to be based on the 
actual amount of the income arising abroad, and not necessarily 
on the whole amount of the remittances received here. 

The Court of Appeal, however, held that no tax was charge- 
able unless the remittance received hero was a remittance of in- 
come. Whether a sum in question is to be regarded as income 
or as ca))ital must largely be a question of fact, which however, 
in some cases may not be very easy to determine especially where 
the income has boon invested and the sums remitted directly re- 
present the proceeds of the sale of such investments. It should be 
noted however, that for tax purposes income does not necessarily 
cease to be income by reason of the fact that it has been invested, 
so that the proceeds of sale of such investments may nevertheless 
be treated as income. The suggestion, however, has been put for- 
ward in certain quarters that the income arising abroad from 
foreign possessions cannot be regarded as " income ” for the pur- 
poses of tax unless it has arisen or accrued at a time when the 
person entitled thereto was resident here or was otherwise amen- 
able to the tax laws of this country. 
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It is to be observed that the sums in question in that case re- 
presented in part the proceeds of sale of investments made out of 
income arising abroad at a time when the assessee was not resi- 
dent in this country. 

As already indicated, in certain circumstances, the receipt 
here of the income from a foreign possession is necessary in order 
to create a liability to tax. To constitute a “ receipt ** there must, 
as Lord Lindley stated in Gresham Life Etc, v. Bishop [1902 
A. G. at p. 296] “ be a person to receive, and a person from whom 
he receives, and something received by the former from the latter 
and in that case that something must be a sum of money — a mere 
entry in an account which does not represent such a transaction 
does not prove any receipt, whatever else it may be worth.*^ 

A receipt, therefore, may be either actual or constructive, 
by the settlement of an account, although no money passes. In- 
deed, it would appear that anything which constitutes a receipt 
amongst businessmen would be regarded as constituting a receipt 
for this purpose. 

The case of Hall v. Marians is of particular interest in this 
connection, since there, by a series of transactions the virtual bene- 
fit of the foreign income was enjoyed here without its receipt, on 
the other hand, in this country. The facts were briefly as follows : 
“ A person had a share in a business carried on in Colombo and 
the income therefrom was paid into a bank in Colombo and there 
invested. The assessee, who was resident in this country obtained 
overdrafts from an English bank on the strength of these invest- 
ments. Subsequently these overdrafts were transferred to the 
bank in Colombo, but for this purpose an entirely new and inde- 
pendent arrangement to which different conditions applied was 
entered into with the bank in Colombo.*' 

Subsequently the bank in Colombo sold some of the invest- 
ments held by them and thereby discharged their own overdrafts. 
It was held that no part of this foreign income had been received 
in this country, and that no liability to tax accordingly accrued. 

This case, no doubt, may serve as a useful precedent for 
persons residing here, who may be desirous of enjoying here the 
benefit of their foreign income without thereby attracting tax 
there.*’ 



THE 

INDIAN FINANCE ACT, 1935. 


[lieceived the asscut of the G-overnor»Gcneral under the pro- 
visions of Clause (b), sub-section (1) of Section 67-B of the 
Government of India Act on the 22nd April, 1935]. 

An Act to fix the duty on salt manufactured in, or imported 
by land into certain parts of British India, to vary certain duties 
leviable under the Indian Tariff Act, 1934, to fix maximum rates 
of postage under the Indian Post Office Act, 1898, to fix rates of 
income tax and super-tax and to vary the excise duty on silver 
leviable under the Silver {Excise Duty) Act, 1930, 

Wherkas it is expedient to fix the duty on salt manufactured 
in or imported by land into certain parts of British India, to vary 
certain duties leviable under the Indian Tariff Act, 1934, to fix 
tnaxiinum rates of postage under the Indian Post Ofiice Act, 1898, 
to fix rates of income tax and super-tax, and vary the excise 
duty on silver leviable under the Silver (Excise Duty) Act, 1930 ; 
It is hereby enacted as follows : — 

I. Short title and extent. 

1. This Act may be called the Indian Pinancb Act, 1936. 

2. It extends to the whole of British India including British 
Baluchistan and the Bonthal Parganas. 

II. Fixation of Salt duty. 

The provisions of Section 7 of the Indian Salt Act, 1882, 
shall, in so far as they enable the Governor-General in Council to 
impose by rule made under that section a duty on salt manufac- 
tured in, or imported into, any part of British India other than 
Burma or Aden, be construed as if for the year beginning on the 
1st day of April 1936, they imposed such duty at the rate of one 
rupee and four annas per maund of eight-two and two-sevenths 
pounds avoirdupois of salt manufactured in or imported by land 
into, any such part and such duty shall, for all the purposes of the 
said Act, be deemed to have been imposed by rule made under 
that section. 



38 


IMCOMQ TAX BEPOKIS 


[1935 


III. Amendments of the first and second Schedules to 
Act XXXII of 1984. 

1. In the First Schedule to the Indian Tariff Act, 1934 — 

In Items Nos. 61 (2) and 62 (1) for the words “ Five annas 

per ounce ” in the fourth column the words “ Two annas per 
ounce ” shall be substituted. 

2. In the second Schedule to the Indian Tariff Act, 1934, 
the heading “ Skins ” together with Item No. 3 under that head- 
ing shall be omitted. 


IV. Inland postage rates. 

For the year beginning on the 1st day of April, 1936, the 
Schedule contained in the first Schedule to Ibis Act shall be in- 
serted in the Indian Post Office Act, 1898, as the First Schedule 
to that Act. 


V. Income tax and super-tax. 

1. Income tax for the year beginning on the Ist day of 
April, 1935, shall be charged at the rates specified in Part I of the 
Second Schedule increased in each case, except in the case of total 
incomes of less than two thousand rupees falling under heading A 
in the said Part, by one-sixth of the amount of the rate. 

2. The rates of super-tax for the year beginning on the Ist 
day of April, 1935, shall for the purposes of Section 65 of the 
Indian Income Tax Act, 1922, be those specified in Part II of the 
Second Schedule increased in each case by one-sixth of the amount 
of the rate. 

3. For the purposes of the Second Schedule “ total income ” 
means total income as determined for the purposes of income tax 
or super-tax as the case may be, in accordance with the provisions 
of the Indian Income Tax Act, 1922. 

4. For the purpose of assessing and collecting income tax on 
total incomes of less than two thousand rupees the Indian Income 
Tax Act, 1922, shall be deemed to be subject to the adaptations 
set out in Part III of the Second Schedule. 

5. For the purpose of any assessment to be made for the 
year ending 3l8t March 1936, the rate of income tax applicable 
to such part of the total income of any person as is derived from 
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salaries or from interest on securities paid in the year ending 31st 
March 1935, shall be the previous year’s rate and for the purposes 
of refunds under sub-Section (1) or sub-Section (3) of Section 48 in 
respect of dividends declared in the year ending Slst March, 1936, 
or of payments made in the said year of salaries or of interest on 
securities, the rate applicable to the total income of the person 
claiming refund shall be the previous year’s rate. 

ExplciHCition.~l.ti this sub-section the term “ previous year’s 
rate ” with reference to any person means the rate of income-tax 
which would have been applicable to his total income if he bad 
been assessed for the year ending Slst March, 1936, on a total 
income equal to that on which he is assessable for the year ending 
31st March, 193G. 

VI. Excise duty on silver. 

In sub-Section (1) of Section 3 of the Silver (Excise Duty) 
Act, 1930, for the words “ five annas ” the words “ two annas ” 
shall bo substituted. 


SCHEDULE I. 

Schedule to be inserted in the Indian Post Office Act, 1898. 
[See Section 4.] 

THE EIEST SCHEDULE 
Inland Postage Rates, 

[See Section ?’.] 

Letters. 

For a weight not exceeding half a tola ... One anna. 

For a weight exceeding half a tola but ... One anna and three 
not exceeding two and a half tolas ' ... pies. 

For every two and a half tolas or fraction One anna and three 
thereof, exceeding two and a half tolas ... pies. 

Postcards. 

Single ... Nine pies. 

Reply ... One and a half annas. 

Booh, Pattern and Sample Packets. 

For the first five tolas or fraction there- 
of ... Nine pies. 
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For every additional five tolas or fraction 
thereof in excess of five tolas ... Six pies. 

Registered Newspapers. 

For a weight not exceeding eight 
tolas ... Quarter of an anna. 

For a weight exceeding eight tolas and 
not exceeding twenty tolas ... Half an anna. 

For every twenty tolas, or fraction there- 
of exceeding twenty tolas ... Half an anna. 

Parcels. 

For a weight not exceeding twenty tolas. Two annas. 

For a weight exceeding twenty tolas and 
not exceeding forty tolas ... Four annas. 

For every forty tolas or fraction thereof, 
exceeding forty tolas ... Four annas. 


SCHEDULE II. 

[Sea Section 6.] 

Pabt I 

Bate of Income Tax. 

A. — ^In the case of every individual, Hindu 
undivided family, unregistered firm and other 
association of individuals not being a register- 
ed firm or a company ... Bate 

(1) When the total income is Bs. 1,000 One and one-third 

or upwards, but is less than Bs. 1,500 ... pies in the rupee. 

(2) When the total income is Bs. 1,500 Two and two-thirds 

or upwards but less than Bs. 2,000 ... pies in the rupee. 

(3) When the total income is Bs. 2,000 

or upwards but is less than Bs. 6,000 ... Six pies in the rupee. 

(4) When the total income is Bs. 5,000 

or upwards but is less than Bs. 10,000 ... Nine pies in the rupee. 

(5) . When the total income is Bs. 10,000 

or upwards, but is less than Bs. 15,000 ... One anna in the rupee. 

(6) When the total income is Bs. 15,000 One anna and four 
or upwards, but is less than Bs. 20,000 ... pies in the rupee. 

(7) When the total income is Bs. 20,000 One anna and seven 
or upwards, but is less than Bs. 30,000 ... pies in the rupee. 
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(8) Wliea the total income is Es. 30,000 
or upwards, but is less than Es. 40,000 

(9) When the total income is Es. 40,000 
or upwards, but is less than Es. 1,00,000 ... 

(10) When tlie total income is Es. 1,00,000 
or upwards 

B. — In the case of every company and 
registered firm, whatever its total income ... 

Past II. 

Bate of Super-Tax. 

In respect of the excess over thirty thou- 
sand rupees of total income — 

(1) In the case of every company — 

(а) in respect of the first twenty thou- 
sand rupees of such excess 

(б) for every rupee of the remainder of 
such excess 

(2) (a) in the case of every Hindu un- 
divided family — 

(i) in respect of the first forty-five thou- 
sand rupees of such excess 

(it) for every rupee of the next twenty- 
five thousand rupees of such excess 

(h) in the case of every individual, unre- 
gistered firm and other association of indi- 
viduals not being a registered firm or a 
company — 

(i) for every rupee of the first twenty 
thousand rui)ecs of such excess 

(it) for every rupee of the next fifty 
thousand rupees of such excess 

(c) in the case of every individual, Hindu 
undivided family, unregistered firm and 
other association of individuals not being a 
registered firm or a company — 

(i) for every rupee of the next fifty 
thousand rupees of such excess 
N— 6 


One anna and eleven 
pies in the rupee. 

Two annas and one 
pie in the rupee. 

Two annas and two 
pies in the rupee. 

Two annas and two 
pies in the rupee. 


Bate 


mi. 

One anna in the 
rupee. 


Nil. 

One anna and thi-ee 
pies in the rupee. 


Nine pies in the 
rupee. 

One anna and three 
pies in the rupee. 


One anna and nine 
pies in the rupee, 
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(ii) for every rupee of the next fifty 
thousand rupees of such excess 

{Hi) for every rupee of the next fifty 
thousand rupees of such excess 

(iv) for every rupee of the next fifty 
thousand rupees of such excess 
(w) for every rupee of the next fifty 
thousand rupees of such excess 
{vi) for every rupee of the next fifty 
thousand rupees of such excess 
{vii) for every rupee of the next fifty 
thousand rupees of such excess 

{viii) for every rupee of the next fifty 
thousand rupees of such excess 

(ix) for every rupee of the next fifty 
thousand rupees of such excess 

{x) for every rupee of the remainder 
of such excess 


Two annas and three 
pies in the rupee. 

Two annas and nine 
pies in the rupee. 

Three annas and three 
pies in the rupee. 

Three annas and nine 
pies in the rupee. 

Four annas and three 
pies in the rupee. 

Four annas and nine 
pies in the rupee. 

Five annas and three 
pies in the rupee. 

Five annas and nine 
pies in the rupee. 

Six annas and three 
pies in the rupee. 


Past III. 

Adaptations of the Indian Income-Tax Act, 1922, toprovide for 
the summary assessments of income-tax on total incomes of less 
than Bs, 2,000. 

1, The Income Tax OiEficer may, save where he has served a 
notice under sub-section (2) of Section 22 of the Indian Income 
Tax Act, 1922, make a summary assessment of the income of an 
assesses to the best of his judgment, and shall serve on the assessee 
a notice of demand in a form to be prescribed by the Central Board 
of Eevenue and such notice shall be deemed to be a notice of 
demand under Section 29 of that Act. 

2. Any assessee in respect of whom such summary assess- 
ment has been made, may, within thirty days of receipt of the 
notice of demand make an application to the Income Tax Officer 
for the cancellation or revision of the assessment and the Income 
Tax Officer shall after examining any accounts and documents and 
hearing any evidence which the assessee may produce and such 
other evidence as the Income Tax Officer may require, determine 
by order in writing, the amount of the tax, if any, payable by the 
assessee, and such determination shall be final : 
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Provided that if auy assessee making such application files 
therewith a return of his income under sub-section (2) of Section 
22 of the Indian Income Tax Act, 1922, the application shall be 
deemed to be a return under that sub-section and shall be dealt 
with accordingly. 

3. A copy of an order under paragraph 2 shall be served on 
the assessee to whom it relates and shall be deemed to be a 
notice of demand under Section 29 of the Indian Income Tax 
Act, 1922. 

4. The above procedure shall apply also to the assessment 
and collection during the financial year 1985-36 of incomes of 
Rs. 1,000 and upward and less than Es. 2,000 which have escaped 
assessment in the financial year 1934-36. 

NOTES AND COMMENTS. 


Distribntion of Accumulated Profits as Debentures. 

The principle laid down by the House of Lords in Bloti’s Case 
and followed by the House in Fischer's Case (1926 A.C. 396), that 
where a company capitalises its accumulated profits and distributes 
them as debentures to the shareholders there is no distribution 
of profit and the shareholders cannot be assessed to income tax in 
respect of the value of the debentures, was applied by the Calcutta 
High Court in In the matter of the Estate of Sir David Yule 
(reported infra). In this case the trustees of the estate of Sir 
David Yule who left assets in India, mostly shares in com- 
panies, of the value of 10,000,000 had to meet heavy outgoings 
for duties and successfully raised funds without rendering them- 
selves liable to pay income tax by following the procedure adopted 
in Fisher's Case, namely, by capitalising the accumulated profits 
and distributing them as debentures and then redeeming the 
debentures. There is some difliculty where there are other share- 
holders. But the trustees in this case got over this difficulty also 
by issuing a certain number of preferential shares to themselves 
and issuing debentures to preferential shares alone. No doubt the 
income-tax authorities may think they have been over-reached, but 
as pointed out by Beaumont, C. J., in In re Bai SaJeinaboo (34 
Bom. L. E. 100) there is nothing wrong in so conducting one’s 
affairs within the law as not to attract taxation, and if any of His 
Majesty’s subjects are clever enough to avoid taxation by legal 
means they are at liberty to do so. 
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Indian case law is also to the same effect. Eeference may be 
made, for instance, to Commissioner of Income Tax, Madras v. 
Binny d Co. (I.L.E. 47 Mad. 887) and Steel Bros, and- Go., Ltd. 
V. Government (I.L.E. 2 Rang. 211). The present case differs 
from the other cases only in that the devise was adopted to evade 
income tax. 

Piecemeal References. 

The concluding portion of the judgment of Sib Philip Lind- 
say Buokland, J., in Sir David Yule's Case contains some im- 
portant observations relating to references under Section 66, 
Income Tax Act. In this case the Advocate-General urged on 
behalf of the Crown as a last resort that the capitalisation of 
undivided profits and distribution of the profits as debentures to 
preference shares alone was ultra vires the companies’ memoran- 
dum and articles and that the transactions were not therefore 
binding on the revenue authorities. His Lordship said that the 
case stated proceeded throughout upon the footing that the trans- 
actions were not bad and that it was not therefore open to the 
Crown so to contend before the High Court upon the case stated 
by the Commissioner. If such points are to be submitted for the 
decision of the High Court they should have been formulated in 
the case stated, with all necessary findings of fact and the Com- 
missioner’s opinion. His Lordship added that, if the explanation 
of the omission was that the Commissioner had not availed himself 
of the legal resources of the Crown which were at his disposal his 
Lordship could only say that the result was unfortunate. The 
High Court would not for that reason allow the Advocate-General 
to raise the new points which he sought to raise. 

The Advocate-General then suggested that, as the appeal 
before the Assistant Commissioner had not been finally disposed 
of, it was open to .the Assistant Commissioner in determining the 
appeal, to come to findings of fact adverse to the assesses and that 
from the order of the Assistant Commissioner an appeal would then 
lie to the Commissioner whereupon a reference could be made. 
With regard to this argument the learned Judge said that if it 
were so, that was only an additional reason for declining to enter- 
tain points of law which had not been even remotely suggested at 
the earlier stages. His Lordship condemned such procedure in 
these words : 

“ The multiplicity of proceedings which the learned Advocate- 
General adumbrates cannot be sufficiently deprecated. The 
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competency of the Commissioner to make a reference under Sec- 
tion 66 (1) at the stage at which this reference has been made can- 
not be questioned, but unless such reference will result in finality 
at least as regards the assessment for theyear for which the assess- 
ment has been made, it would be better deferred until all relevant 
facts have been ascertained and the case then stated by the Com- 
missioner with such legal assistance as he may deem necessary in a 
a manner setting out all material findings of fact and the several 
questions of law arising therefrom upon which the opinion of the 
Court is sought.” 

Nature of the Jurisdiction of the High Court in Income T ax References and 
Procedure Applicable to Appeals to Privy Council. 

In the matter of application for leave to appeal to the Privy 
Council against the judgment of the Calcutta High Court in the 
case of the Hungerjord Investment Trust Ltd. (1935 I.T.E. 66) an 
important point relating to the procedure arose for decision, namely, 
whether an application for leave to appeal to the Privy Council 
against a judgment made in an Income Tax Eeference was govern- 
ed by Chapter XXXIII of the Eules and Orders of the Calcutta High 
Court (relating to matters arising in the Original Civil Jurisdiction 
of the High Court) or by the Eules of the Civil Procedure Code. 
As their Lordships observed, the point raised is of great import- 
ance as it has been assumed till now that the practice on petitions 
for leave to appeal to the Privy Council in income tax matters was 
governed by Chapter XXXIII and the practice has been followed 
for many years. After discussing the relevant provisions of the 
Income Tax Act, the Civil Procedure Code and the High Court 
Eules, their Lordships have come to the conclusion that the juris- 
diction conferred on the High Court by Section 66 of the Indian 
Income Tax Act is a special jurisdiction and forms no part of the 
High Court’s original or appellate jurisdiction. The rules con- 
tained in Chapter XXXIII in so far as they were inconsistent with 
or altered the provisions of Order 46 of the Civil Procedure Code 
apply only to matters arising in the exercise of original civil juris- 
diction and have therefore, no application to Income Tax Appeals. 
These are solely governed by the provisions of the Civil Procedure 
Code. We await the opinion of the Judicial Committee on this 
important question of procedure. 

Partnership between Hindu Undivided Family and Firm. 

It has been decided that a firm cannot be a partner in 
another firm and that an association consisting of two firms cannot 
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be treated asa firm for the purposes of income-tax : (See Jai Dayal 
Madan Gopal, In re (1933 I.T.E. 186). In a recent case before the 
Allahabad High Court, Prabhu Lai Pearey Lai v. Income-Tax 
Commissioner, U. P. (Miso. C. No. 384 of 1933 : to be reported), it 
was contended that the principle of the abovesaid decision is con- 
fined to registered firms and is not applicable to a partnership 
between an undivided Hindu family and a firm. The High Court 
has, overruling this contention, held that the said ruling does not 
draw any distinction between registered firms and other firms and 
that for purposes of assessment to income tax no partnership can 
be constituted between a joint Hindu family and a firm. The as- 
sessment of fims presents numerous difficulties in practice which 
may have to be settled by the High Courts in due course. 


THE SCOPE OF SECTION 34, INDIAN INCOME TAX ACT. 

Section 34 of the Indian Income Tax Act has been the subject 
of interpretation in several cases decided by the High Courts in 
India and different views have been expressed. In the recent de- 
cision of the Lahore High Court in Amir Singh Sher Singh v. 
Commissioner o/ Income Tax, Punjab, (reported infra at p. 171) 
there is an elaborate discussion of the scope of this section. It 
has been held, on the one hand, that the section is confined to cases 
where the taxing authority has failed to tax income owing to accid- 
ental or deliberate omission by the assessee to declare it or to similar 
circumstances and that it does not include cases where the income is 
known or disclosed to the income tax authority and has been the 
subject of assessment but has not been assessed owing to some 
mistake in procedure or by the income being treated in a wrong 
category. The second view is that the section covers all cases 
of non-assessment whether it be due to inadvertence or to error 
of judgment or wrong application of the Act. A third view can 
also be suggested namely, that it gives unrestricted power to 
revise prior orders whenever it is found that a higher tax could 
be levied on income which has once been assessed. The Lahore 
High Court has, in the present case, disagreed with the first 
view and held that there is no justification for confining the 
meaning of the word ‘ escape ’ in Section 34 of the Income Tax 
Act to cases which have not come to the notice of the Income Tax 
Officer at all, that the section is wide enough to include any 
case of non-assessment, to whatever cause it may be due, and that 
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the section empowers an Income Tax Officer to assess income 
which has not been assessed by his predecessor on account of a 
wrong application of the Act. In taking this view their Lordships 
have disagreed with an earlier decision of the same High Court in 
Dewan Eishen Eishore v. Commissioner of Income Tax, Punjab 
(14 Lah. 256 ; 1933 I.T.E. 148) and followed the decision in In re 
The Anglo Persian Oil Co. Ltd. (I.L.E. 60 Cal. 940) which, in its 
turn, was based on Commissioner of Income Tax, Madras v. Baja 
of Parlakimedi (I.L.E, 49 Mad. 22). 

While commenting upon Dewan Eishen Eishore's Case, we 
have already expressed our opinion that the view taken in that case 
is too narrow and that the opinion expressed in the Madras and 
Calcutta cases was the better one. We said {vide 1933 I.T.E, Notes 
and Comments, page 20) : 

“ In view of the fact that the learned counsel for the appellant 
made no serious attempt to justify the action of the Income Tax 
Officer in proceeding under Section 34 in the Lahore Case, this 
case is not of much authority and we have to be guided by the 
Madras and Calcutta cases referred to above.” 

We are glad to find that the Lahore High Court has disagreed 
with its earlier view and adopted the view laid down in the Madras 
and Calcutta cases. 

A very recent decision of the King’s Bench Division on Section 
1 25 of the English Income Tax Act (which corresponds to Section 34 
of the Indian Act) considerably supports this view. There the 
Inspector of Taxes accepted the contention of the assessee that a 
certain source of income was not taxable. Some years later the 
Inspector reconsidered the facts and came to the conclusion that the 
income was taxable. It was contended on behalf of the assessee 
that there was no discovery of any new facts but only a mistake of 
law and that the income could not therefore be reassessed. This 
contention was rejected by ErNLAT, J., and the additional assess- 
ment was upheld. (This case, Williams v. Grundy, is fully report- 
ed in Vol- II of the Income Tax Reports at page 236). 

The judgment of the Lahore High Court is, however, open to 
the serious misconstruction that theii' Lordships are of opinion 
that Section 34 empowers an Income Tax Officer to revise a pre- 
vious order of assessment whenever he thinks that that assessment 
was too low ; in other words, that Section 84 is capable of the third 
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consfcracfcion mentioned above. This view is certainly untenable 
and the decision of the Rangoon High Court in Commissioner of In- 
come Tax, Burma v. U. Lu Nyo (I.L.B. 12 Rang. 118 ; 1933 I.T.R. 
373) which the Judges of the Lahore High Court seem to doubt, is 
in OTK opinion entirely correct. There is a distinction between 
cases where income has escaped assessment within the meaning of 
Section 34 and cases where an Income Tax Officer merely disagrees 
with his predecessor as to the amount of the assessable income and 
seeks to go behind and revise the assessment made by his prede- 
cessor. Their Lordships seem to think that the decision in U Lu 
Nyo's case is inconsistent with the decision of the Special Bench 
of the Rangoon High Court in Commissioner of Income Tax, Burma 
V. N. N. Burjorjee (I.L.R. 9 Rang. 16). They are not inconsistent. 
Both lay down good law. 
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Assessment of Profits Paid to Partners on Dissolution : A Privy Council 

Ruling. 

Our readers may remember the ease of Commissioner of In- 
come Tax, Madras v. P, B. A. L. M. MuthuJcaruppan Chetiiar 
(1934, 2I,T.E. 406) in wliich a Special Bench of the Madras High 
Court (Sir Owbn Compton Beasley, 0.3"., Sir V. Eamksam, J., 
and SxTNDABAM Chetti, J.) decided that on the dissolution of a 
firm the capital, interest and profits due to the partners become 
consolidated into capital and that the share of the capital and pro- 
fits and interest received by a retiring partner was therefore a re- 
ceipt of capital and not income and no portion of it was liable to 
be assessed to income tax. Their Lordships applied to the case 
of dissolution of partnership the principle laid down in Burrell's 
Case (9 Tax Gas. 27) in regard to the winding up of limited 
companies. 

The above decision appeared to us to be unsound and in our 
Notes and Comments [vide 2 LT.E., Notes and Comments, p. 67, 
October issue of 1934) we stated that there was no sufficient justi- 
fication in principle or authority for extending to ordinary partner- 
ships, the rule of capitalisation of undistributed jirofits which is 
applied to limited companies that are being wound up. We 
pointed out that in the case of a limited company no shareholder 
is entitled to treat any income as profits until the company has 
declared it as such, and that the commencement of liquidation 
puts an end to the power of the company to declare undistributed 
profits, and said : “ the only thing that the liquidator has to do is 
to turn the assets into money and divide the money among the 
shareholders in jn-oportion to their share. Dissolution of a part- 
nership stands on an essentially different footing. None of these 
considerations apply. Accounts up to the date of the liquidation 
are taken, the capital invested by each partner and interest there- 
on are calculated, each partner’s share in the profits is ascertained, 
and each is paid his share of the capital and interest ; and the 
share of the profits is paid to him as such. It is difficult to see 
how the share of the profits so paid out to him can be exempt 
from income tax.” 

We are extremely gratified to find that the Privy Council 
have reversed the judgment of the Madras High Court exactly 
N-7 
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on the grounds that we had suggested. Their Lordships also 
observe that the receipt by a shareholder of his share of the assets 
of the company on a winding up stands entirely on a different 
footing. They refer to the fact “ that a company is a separate en- 
tity to the shareholders ; that during the continuance of the com- 
pany the latter have no right to the profits except so far as they 
are distributed on a regular declaration of a dividend, and that on 
winding up their sole right is to share in the assets available after 
winding up and that for the purpose of ascertaining such assets it 
is quite immaterial whether the company originally possessed them 

by way of capital or profits.., What the liquidator distributes 

is a lump sum and no reconstruction into a division of capital or 
profit is necessary or in many cases possible. The position in res- 
pect of the partnership is different. The profits are the profits of 
the partners representing ap interest of each partner and as soon 
as declared, constituting an obligation from the firm to each part- 

ner The account taken on dissolution ascertains what is due 

to the partners for profits and what is due for capital In other 

words, on the dissolution of partnership an outgoing partner has 
the right to receive not as in the case of a shareholder in winding 
up a company only a share of the assets but to receive payment 
of his profits, profits which were his before dissolution and do not 
cease to be his on dissolution.” 

Before leaving this decision it is important, as their Lord- 
ships have done, to point out that their Lordships’ decision does 
not cover cases where undrawn profits have, with the consent of 
all parties, been invested in the business so as to increase the 
capital account. Nor had they to consider any special provisions 
of Partnership articles affecting the matter. If partners do not 
wish to withdraw their profits they may perhaps be well advised 
in leaving their profits in the business with the consent of all 
the parties so as to increase the capital account, as suggested 
by their Lordships. Care must be taken in such cases to effect 
the transaction in such a way that there may be no scope for 
any contention on the part of the income tax authorities that 
there was in fact a withdrawal of profits and a re-investment in 
the business. 

Difference between ‘ Income ’ and Receipt of Capital in Instalments : 

Tikari Raj Case. 

Another important judgment was pronounced by the Judicial 
Committee on May 28 ^ in the case of MahaTQijkumoiT Gopul 
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Saran Narain Singh v. Commissioner of Income Tax, Bihar and 
Orissa (to be reported in the next issue). This was an appeal from 
the Judgment reported in Vol. II of the Income Tax Beports at 
page 264. The facts of the case were that the owner of an estate 
who had contracted debts transferred it to one of his relatives for 
the purpose of discliarging his debts and for securing to himself an 
adequate income for his life, and the consideration for the transfer, 
accordingly, was payment (i) of the assessee’s debts (ii) of some 
amount in cash and (iii) of a certain sum of money annually for 
the life of the assessee. The question was whether the annuity 
thus received by the assessee was a receipt of a capital sum in 
instalments or income within the true meaning of that word. The 
Chief Justice of the Patna High CO'Urt and Vaema, J., took the 
view that it was income and not capital. Nooe, J., held otherwise. 
The Privy Council agreed with the view of the Chief Justice and 
Vaema, J. Considering the special circumstances of this case, 
namely, that the express object of the assessee in making the 
transfer was to secure an adequate income for his life, that the pro- 
perty was not valued and the consideration bore no relation to the 
actual value of the property but depended on the duration of the 
assessee’s life, the decision could not have been otherwise. 

In our comment upon this case {vide 1934, 2 I.T.E. Notes 
pp. 39 and 40) we said that the view taken by the Chief Justice 
and Vaema, J., was the correct one and we are glad to find that 
the Privy Council have also come to the same conclusion. 

‘ Income ’ does not Necessarily mean Profit or Gain. 

Apart from the actual decision itself, the observations their 
Lordships have made in the Tikari Baj Case on the true meaning 
of the word ‘ income ’ are of very geat importance. It was argued 
in this case that the words ‘ income, profits and gains ’ in Section 
12 (1) of the Income Tax Act must be construed as including only 
such income as constitutes or provides a profit or gain to the rece- 
pient. In other words, that the word ‘ income ’ is in some way 
limited by its association with the words ‘ profits and gains.’ 

Their Lordships refused to accept this contention and said that 
‘income’ is not limited by the words ‘profits and gains.’ Anything 
which can be properly described as income is taxable under the 
Act, unless expressly exempted. In order that income may be 
taxable it is not necessary that it should constitute or provide 
a profit or gain to the assessee. Their Lordships have re-iterated 
that the true definition of income is that stated by the Board iu 
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Shaw Wallace’s Case, %.e., periodical monetary return coming in 
with some sort of regularity from definite sources. 

Assessment of Unrealised Interest: Another Ruling. 

We have one more important ruling of the Eangoon High 
Court in Commissioner of Income Tax, Burma v. M.A,L. Ohettiyar 
Firm (reported infra at p. 198). So far as the decision itself goes 
on the facts of the case, we have nothing to say, for the question 
in effect was whether there were materials before the income tax 
officer to find on the facts that a particular sum of interest had 
accrued daring the accounting year, and, as their Lordships have 
observed with emphasis at the commencement of the judgment, 
the High Court was not concerned with the question whether the 
decision on the facts was right or wrong but only whether there 
were materials on which the Income Tax Officer could have arrived 
at the conclusion that he had reached. 

But on the general efifect of taking a promissory note for 
interest due there are some observations which are unsound. There 
can be no doubt that the mere execution of a promissory note for 
interest which has become due does not amount to a discharge of 
the interest and re-investment of the same as capital. We may 
refer to the following emphatic and most authoritative statement 
of the law made by Lord Macmillan in the Dharbhanga Case 
[1933 LT.E. 94 at p. 108] 

“ A debtor who gives his creditor a promissory note for the 
sum he owes can in no sense be said to pay his creditor ; he merely 
gives him a document or voucher of debt possessing certain legal 
attributes.” 

It is a matter for great regret that upon an important and 
settled matter like this the counsel who appeared for the assessee 
in M.A.L. Chetiiyar’s Case should have committed the great 
blunder of conceding that “ The old loan had been discharged 
by the acceptance of the new promissory note,” [See third para, 
of 1936, 3 I.T.E. p. 195 infra]. 

A Word of Advice to Money-lenders. 

It appears from the judgment in the above-mentioned case that 
while Chettiyars generally adopt the cash system with regard to 
non-Chettiyar debtors, where a fresh note is taken for interest due 
from a debtor they adopt the mercantile system of accounting. It is 
difficult to follow the Chief Justice’s conclusion which assumes that 
they suddenly change the system for particular entries. The true 
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conclusion is that the system remains cash system throughont and 
that the entries as to receipt of interest are made in such a case 
simply for knowing the financial state of the assessee’s business 
as held clearly and, in our opinion, correctly by the Allahabad 
High Court in Sahv Jatjamandar Das's Case (1935, 3 I.T.E. 140). 
We think, with all respect to the Chief Justice, that it is erronc* 
ous to say that in such cases the “ assessccs are investing the old 
interest as capital in the new loan.” There is no payment; no 
new loan ; no investment. Theassessees only take a document or 
voucher for debt due to them, as Lord Macmillan has said, which 
iu many cases is due to the fact that the debtor is unable to pay, 
and make corresponding entries in the accounts. 

Anyhow, we wonder why Chetliyars and other money-lenders 
should make such credit entries of interest before realising the 
int(!rcst. Much entries are the cause of the whole trouble. 
Mercantile System and Cash System Compared. 

Before leaving this case we wish to refer to the observation 
made by tlie Chief Justice in this case that ‘ the mercantile system 
probably works out as satisfactorily to the assessees and the 
income tax authorities as does the method of accounting known 
as the cash system.’ 

This is perhaps true if everything goes on well. But, as we 
have stated on a former occasion, in many cases the debtor may 
become embarrassed and the debt may not be recovered at all, 
and when interest accumulates a great portion may liave to be 
given up wlicn accounts arc settled. Is it wise to pay income 
tax for all these unrealised amounts first and then plead for 
allowance for bad debts especially, when, according to the law as 
it at present stands, it rests with the income-tax people ito de- 
cide whether and when a debt has become bad? Further, the 
assesscc may find himself within the supor-tax limits in some 
years if ho adopts the tncrcantilc system and is assessed also on 
income not really received. 

Returns Signed by Agents : Duty of Income Tax Officers, 

Income tax returns are sometimes filed by agents of the as- 
sessoes and the Oudh Chief Court has in the case of Baja Saiyed 
Makomad MeluU (reported infra) made some prononneements with 
regard to such returns and the duties of Income Tax OflSoers in 
relation thereto. In this case the return which was signed and 
verified by a muktiar~i-ani of the asscssee concealed certains items 
of income and when proceedings for levying a penalty on the 
asBCBsec were initiated, the assessee contended that the agent had 
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no power to submit the return on his behalf and that it was not 
therefore binding upon him. The power of attorney was a power 
to file applications and written statements in Courts and Govern- 
ment Departments. The learned Judges held that though the In- 
come Tax Department was a Government Department the return 
was neither an application nor a written statement and that it 
was not therefore binding on the assessee. The learned Judges 
further observed in this connection that, 

‘It is the duty of Income Tax Officers before they accept re- 
turns signed and verified by agents to satisfy themselves about the 
authority of such agents to do so.’ 

The general question whether under the Income Tax Act a 
return of income required to be filed under Section 22 (2) must be 
signed and verified by the assessee himself or can be signed and 
verified by an agent was raised during the argument in this case. 
The learned Judges, however, expressly left the question undecid- 
ed as it was not necessary for the decision of the case. 

Page, C. I., on the Proper Mode of Serving Notices. 

The Judgment of a Special Bench of the Bangoon High 
Court (Page, C.J., MosbIjX, J., and Ba U, J.) in Commissioner of 
Income Tax, Burma v. Dey Brothers (reported infra) is of special 
importance to Income Tax Officers as it contains some important 
pronouncements with regard to the proper mode of serving 
notices under the Income Tax Act. Irregularity in the service of 
notice leads to unnecessary multiplicity and protraction of pro- 
ceedings and should, of course, be avoided as far as possible. 

Before dealing with what is due service of notice the learned 
Chief Justice (Sir Arthur Page) refers to the view which is often 
entertained (and which the learned Commissioner expressed in 
this case) that so long as it is found that the notice has in some 
way or other reached the person upon whom it was to be served, 
there is a sufficient compliance with the provisions as to service. 
His Lordship said that such a contention is not in accordance with 
the provisions of the Act. Section 63 (1) of the Act prescribes 
that a notice or requisition under the Act may be served either by 
post or as if it were a summons issued by a Court under the Code 
of Civil Procedure, 1908; and this section must be complied with. 

The contention that the person upon whom a notice was serv- 
ed had accepted other notices is also very often urged as a ground 
for holding that service on him is a valid service. In this case 
further the evidence showed that the clerks used to accept 
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communications addressed to the firm and that according to the 
practice obtaining in the business the employees were expected to 
hand over any communications which they had received to the 
manager, and these circumstances, it was argued, were sufficient 
evidence for coming to the conclusion that the manager was duly 
served. With regard to this argument his Lordship said : 

“ I have no doubt that it is not ; for if we were to hold that it 
was, it would follow that merely because a process server happens 
to hand over a notice to a durwan or it might be to a chaprassi, 
that would be evidence that the person under whom the durioan or 
the chaprassi was serving had received the notice himself. In my 
opinion an inference to that effect could not be founded on such 
evidence.” 

In this connection we may also refer to the similar observa- 
tions made by the learned Judicial Commissioners of the Central 
Provinces in Commissioner of Income Tax, C.P. v. Baxiram 
Bodmal [1934, 2 I.T.E. 438]. There also it was held that the 
mere fact that a person had accepted notices on behalf of the 
assesses on previous occasions and appeared for the assessee would 
not constitute him an agent on whom a notice or requisition under 
the Act could be validly served. 

The learned Judges added that ‘ Income Tax Officers in doing 
the very important work of assessing income tax must take the 
elementary precaution of seeing that the person with whom they 
are dealing is in fact authorised to represent the assessee.’ 

Bad Debt : High Court’s Power to Consider Whether Decision of Income Tax 
Authorities is Based on Relevant Evidence. 

A question of some practical importance relating to bad debts 
was decided recently by the Lahore High Court in EuJcum Ghand 
Jagadharmal v. Commissioner of Income-tax, Punjab (reported 
infra). The Privy Council decided in the Commissioner of Income 
Tax, Central and United Provinces v. Sir M. Chitnavis 1^1932 
Comp. Cas. 464 ; 69 I.A. 290] that ‘ whether a debt is a bad debt 
and if so at what point of time it became bad are questions of fact 
to be decided in the event of dispute by the appropriate tribunal 
and not by the ipse dixit of any one else.’ Unfortunately, in India 
there is no appropriate tribunal to decide such questions 
except the income tax authorities themselves and the 
decision has placed the assessees to a great extent at the 
mercy of the income tax authorities. The judgment of the 
Lahore High Court in the above-mentioned case shows that the 
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matter does not rest entirely with the income tax authorities, for, 
as their Lordships have pointed out in this case, the conclusions of 
the income tax authorities must be based on relevant and admis- 
sible evidence and the question whether there is such evidence to 
support the conclusions arrived at by the income tax authorities is 
a question of law to be decided by the High Court. 

Bad Debt : Necessity of Paying Due Regard to Creditor's Discretion. 

Before leaving this topic we feel constrained to add that the 
questions whether a debt is bad and when it became bad are extre- 
mely difficult questions to decide, for these are matters depending 
more upon individual opinion than upon definite tangible facts. 
No one can predicate the exact point of time when a debt becomes 
bad. It is impossible for any businessman to calculate the finan- 
cial position of a debtor day by day and hour by hour and to write 
off a bad debt at the exact point of time when it becomes irrecover- 
able. The proper course would be to leave the matter, not to the 
ipse dixit of the Income-tax Officer or to make him sole arbiter in 
the matter but to leave it to the discretion of the creditor and to 
abide by his resolution unless there are reasons to show that his 
decision is arbitrary or capricious. No doubt the Privy Council 
has held that these are questions of fact to be decided by the 
tribunal in the event of dispute and do not depend on the ipse 
dixit of any one. This decision does not show that in deciding the 
question whether a debt has become bad, due regard and weight 
should not be given to the hona fide discretion of the creditor. If 
it does, this aspect of the question must be advanced before the 
Privy Council and a definite ruling obtained as to the due weight 
that is to be attached to a hona fide resolution arrived at by the 
creditor. 

In the present case, for instance, the Income Tax Officer 
found that the debt had become irrecoverable long before the year 
of account. The Assistant Commissioner found that the claim was 
premature as the debt had not become irrecoverable at all. The 
Commissioner agreed with the Income Tax Officer. The High 
Court disagreed with the Commissioner. We have come across 
several oases where such inconsistent decisions are arrived at. The 
truth of the matter appears to be that the question is not one de- 
pending entirely on tangible facts but to a’great extent on opinion 
and the opinion of the creditor should be abided by, unless it is 
arbitrary. 
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The House of Lords on ‘ income ’ and ‘ Capital ' : Van Den Bergh’s Case. 

In the next issue will be found a report of the judgments deli- 
vered on April 8, 1985, in the House of Lords in Van Den Bergh 
Ltd. V. Clark (H. M. Inspector of Taxes). The leading judgment 
in this case which was delivered by Loed MacmieijAN is so brilliant 
and learned that it will always be read with delight and advantage 
by all who are interested in the law of income tax. 

‘Income’ and ‘Capital’. 

With reference to the diflicult task of distinguishing ‘income’ 
from 'capital’ his Lordship has observed as follows : — 

“The problem of discriminating between an income receipt 
and a capital receipt and between income disbursement and capital 
disbursement is one which in recent years has frequently engaged 
your Lordships’ attention. In general the distinction is well recog- 
nised and easily applied, but from time to time cases arise where 
the item lies on the border-line and the task of assigning it to in- 
come or to capital becomes one of much refinement as the decisions 
show. The Income Tax Acts nowhere define income, any more 
than they define ‘capital’ ; they describe sources of income and 
prescribe methods of computing income, but what constitutes in- 
come they discreetly refrain from saying. Nor do they define ‘profits 
or gains’; while as for ‘trade’, the ‘interpretation’ section of the 
1918 Act only informs us, with a fine disregard of logic that it 
‘includes every trade, manufacture, adventure or concern in the 
nature of trade.’ Consequently it is to the decided cases that one 
must go in search of light. While each case is found to turn upon 
its own facts, and no infalliable criterion emerges, nevertheless the 
decisions are useful as illustrations and as ajffording indications of 
the kind of considerations which may relevantly be borne in mind 
in approaching the problem.’’ 

Reported Cases. 

“The reported cases”, his Lordship continues, “fall into two 
categories, those in which the subject is found claiming that an 

♦[Cf, The definition of ^business’ in the Indian Income Tax Act runs as 
follows : ‘Business’ includes any trade, commerce or manufacture or any adventure 
or concern in the nature of trade, commerce or manufacture. See Section 2 (4) — EdJ 

N— 8 
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ifeem of receipt ought not to be included in computing hie profits 
and those in which the subject is found claiming that an item of 
disbursement ought to be included among the admissible deduction 
in computing his profit. In the former case the Crown is found 
maintaining that the item is an item of income and, in the latter 
case that it is a capital asset.” 

V Lord Cave’s view. 

After referring to the leading modern authority on the subject, 
British Insulated and Helsby Gables Ltd. v Atherton [1926 A.C. 
205] and the view which Lord Cave recommended the House to 
adopt in that case, namely, -that when an expenditure is made not 
only once and for all but with a view to bringing into existence an 
asset or an advantage for the enduring benefit of a trade there is 
very good reason (in the absence of special circumstances leading to 
an opposite conclusion) for treating such an expenditure as properly 
attiibutable not to revenue but to capital, and to the observations 
made by Romeb, L.J. and Lord Atkinso.v in further elucidation 
of this principle, Lord Macmillan says : 

‘ If the numerous decisions are examined and classified they 
will be found to exhibit a satisfactory measure of consistency with 
Lord Cave’s principle of discrimination.’ 

The decision. 

Apart from this learned discussion of the proper method of 
approaching the question and of the consideration that have to be 
borne in mind in discriminating income from capital, the actual 
decision in Van Den Bergk's case is also very instructive. The ap- 
pellan's and a Dutch Company were keen competitors in manufac- 
turing and dealing in margarine. In order to end the competition 
they entered into an agreement by which they bound themselves to 
work in alliance and to share their profits and losses in accordance 
with a certain scheme. The agreement was to be in force till 1940. 
In 1927 the appellants agreed to terminate the agreement in 
consideration of a payment of S 450,000 to them. The Special 
Commissioners held that the receipt of M 460,000 was an income 
receipt. Finlay, J., held that it was capital receipt. The 
Court of Appeal restored the decision of the Commissioners, but the 
House of Lords agreed with Finlay, J., and held that the ^6460, 000 
was not an item of profit arising to the appellants from the carrying 
on of their trade as the agreements which were cancelled were not 
ordinary coranieroial contracis made in the course of trading or 
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mere agroemouts as to liow the profits should be sliared but regu- 
lated the whole conduct of the business. Money received for the 
cancellation of so fundamental an organisation of a trader’s activi- 
ties cannot be regarded as an income receipt.The congeries of rights 
which the appellants enjoyed under the agreement and which they 
surrendered for a price was a capital asset. The agreement formed 
the fixed framework within which the circulating capital operated. 
They were not incidental to the profit making machine but were 
essential parts of the mechanism itself. They provided tlic means 
of making profits but they themselves did not yield profits. 

‘ Sums Received As a Member of a Hindu Undivided Family. ’ 

Maharani Lakshmibati Saheba’s Gase. 

The expression ‘sums received as a member of a Hindu un- 
divided family ’ in Section 14 (1) of the Income Tax Act has been 
the subject of interpretation in some recent decisions of the Patna 
High Court. In Commissiotter of Income-Tax, Bihar and Orissa v. 
Maharani Lakshmibati Saheha ((1936) 3 I. T. it. 49] it was said 
that the sums received as a member of a Hindu undivided family, 
would not be exempt from income tax unless the recipient shows 
that he had ‘a vested right in the property or income of the family’. 
In their Lordships’ opinion Section 14(1) merely relieved the asses- 
see from showing that the sum in respect of which he claims exemp- 
tion has already been taxed in the hands of the family. It did not 
relieve him from the necessity of showing that the sum received 
was a part of the income or property in which ho had a vested 
right as a member of a Hindu undivided family. 

We had stated in our Notes and Comments (1936 L T. E. at 
p. 8) that tlie proposition laid down in tins case, that the recipient 
must show that ho had a vested right in the income or property 
of the family, is not quite accurate and is liable to be miscon- 
strued. 

Maharaja Viswesfmar Hingh's Vase. 

In a very recent case reported in our Juno issue, Coimnissianer 
oj Income Tax, Bihar and Orissa v. Maharaja Visweslnoar Singh 
(1936, 3 I. T. li. 216) their Lordships have again adverted to this 
subject and referred with approval to what they had stated in 
Maharani Lakshmibati Saheha's Case. The test laid down in 
Maharaja Visweslmar Singh's Case is, however, quite different. The 
learned Judges have omitted — wo think rightly — the words ‘a vested 
right in the income or property’, and the condition which their 
Lordships now lay down is ‘that the sum must have been paid out 
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of the joint family income.’ Once the words ‘vested right in the 
income or property’ are removed there is not much which could be 
taken exception to. But even the test as laid down in Visweshwar 
Singh’s Case is not still quite accurate. We have to go down a 
little further. The question, in our opinion, is not whether the 
sum was paid out of the joint family income or not. The assessee 
is not concerned with this. The real question is did he receive it 
as a member of the family, i.e., by virtue of any right which he 
has, or his status, as a member of a Hindu family. He need not 
have any vested right in the income or property of the family. Nor 
is he concerned with the question whether the sum was paid by the 
karta out of the jointly family income. He is bound to show only 
that he received the sum by virtue of his right or status as a mem- 
ber of the family. Even if the joint family has no income at all 
for a year and the karta pays maintenance allowance to a widow 
by borrowing or begging the sum received by her would be 
exempt. 

Burden of Proof. 

We think the learned Judges have gone too far in the above- 
said case in laying down that a member must prove that the sura 
was paid to him out of the joint family income before he can 
claim exemption. To the argument that it is very difficult in 
practice to prove the source from which the payment is made, the 
Judges suggest that the manager should be called as a witness with 
his accounts and so on. We do not think the section contemplates 
proof of any such thing as a condition precedent for claiming exemp. 
tion. As we have said, the only burden on the assessee is to show 
that he received it ‘as a member of a Hindu undivided family,’ j.e., 
by virtue of a right which he has by law as a member of a Hindu 
family, or by virtue of his status as a member : and there his 
burden ends. He need not prove further that he had any vested 
right in the income or property or that he was paid out of the 
joint family income. 

The learned Judges have suggested some examples (at p. 221 
of 1936 I. T. R.) to show that any other interpretation than 
that put by them would be wrong : (*) X. feeling to be under an 
obhption to a family makes an allowance to a member of the 
family who is in distressed circumstances : (m) The Karta of an 

impoverished family makes allowances to members out of his self 
acquisitions. 
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These, in our opinion, are noli cases of sums received by virtue 
of any right which the recipients have as members of the family. 
They arc not sums received as memhers, but sums received as 
charity though hy members of a family. The word ‘ as ’ is very 
significant and implies ‘by virtue of his right or status as’. 

Presumption As to Remittances From Foreign Possessions. 

There is a current notion, especially in the Madras Presidency, 
that if an assessec’s foreign business remits money to him in a 
country in which the profits from his business in that country are 
assessable to income tax, the presumption is that the remittance is 
a remittance from out of the profits of the foreign business and that 
the burden of jiroof is on the assessee to show the contrary. 

The liangoon High Court has in V.F.B.F.L. Cheitiar Family 
v. Commissioner of Income-tax, Burma [(1933) 1 I.T.E. 319 ; 11 
Kang. 397] considered the question in great detail and come to the 
conclusion that there is no such presumption at all, and that in 
every case when the question is whether a particular sum is profit 
or capital the question is a question of fact to be determined upon 
the material before the income tax authorities. 

The opinion which Loud Justice Slesseb has expressed in a 
recent case which was decided by the English Court of Appeal 
Kneen (Inspector of Taxes) v. Martw [1935, 104 L.J. K.B. 301) 
to be reported also in the Income-tax Meports is to the same effect. 
As the matter is of vital importance to the persons who carry on 
business in India and also in foreign places we are quoting in exten- 
so the relevant passages from the judgment of Slesseb, L.J.: — 

“ The Attorney-G-cneral has pressed upon us the consideration 
that the Commissioners have said that they ‘ considered that, in 
the absence of evidence to the contrary, there is a presumption 
that to the extent to which there is income arising in any 
country, remittances received from that country are income 
and within the charge to tax, but that such presumption may 
be rebutted.’ The learned Attorney-General argues that there is 
no such presumption. He points out that it is not a presumption 
merely of business practice, such as was mentioned in the case to 
which I have referred, but that, as a matter of presumption, as 
the language is there used by the Commissioners, if there be any 
presumption at all it is in favour of the subject, and that the Crown 
have to prove that they are entitled to exact the tax. I am 
inclined to agree with him that there is no such presumption 
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arising one way or the other I express no final opinion, bat I 

would guard myself against it being thought that there is, as I 
see it, as expressed in their view such a presumption in favour of 
this being income rather than capital. Beyond the ordinary obli- 
gation of the Grown to show that the subject is liable to tax, for 
the moment I cannot see that any presumption of law arises one 
way or the other.” 

This view is the same as that laid down by Page, O.J., in the 
Bangoon Case. Let us see whether there is any foundation for the 
rule assumed in the Madras cases and how it came into existence. 
W e find on a reference to the reported cases where this doctrine 
has been referred to or applied, that its ultimate basis is the deci- 
sion of the House of Lords in Scottish Provident Institution v. 
Allan [1903 A.O. 129 ; 4 Tax Oas. 591], The earliest case 
in India where the presumption is referred to is Murugappa 
Chettiyar, In re [(1926) I. L. E. 49 Mad. 465; 97 I. C. 396 ; A.I.E. 
1926 Mad. 767]. This case is entirely based on the authority of 
the Scottish Provident Institution Case. The learned Judges 
thought that the view that there is a presumption that foreign 
remittances were remittances out of profits was ‘warranted by the 
authority of that case'. But the case was decided on the ground 
that the Commissioner had come to the conclusion on the facts that 
the remittance was out of profits. The next case in which the 
presumption is adverted to is Subbiah Iyer’s Case [(1930) I.L.K. 
60 Mad. 510 ; 127 I.C. 131]. This case also no doubt contains a 
passage to the following effect, vie., 

“If there are profits in an assessee’s foreign business sufficient 
to cover remittances to British India during the year of assessment 
the presumption is that the remittances were from profits and not 
from capital and the onus of showing that they were from capital 
and not from profits lies upon the assessee.” 

But this decision is not of much authority for two reasons : (i) 
the real question decided is that the presumption is rebuttable and 
that on the evidence in the case, had been rebutted ; and (ii) be- 
cause the learned advocate who appeared for the assessee ‘accepted 
the position that the burden of showing that the remittances were 
not from profits but from capital was upon him’. (Vide Judgment 
in the connected case of S.A. Subbiah Iyer reported in 127 I C 
226 ; 68 M.L.J. 602 ; A.I.E. 1930 Mad. 467). 

In the subsequent case of Meyyappa Chettiyar [1933 I.T.E. 
37, 141 I.C. 330; A.I.E. 1933 M. 14) also the point was assumed. 
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There is no case in which the point directly arose for decision 
and was decided, except the Eangoon Case and in this Page, C.J., 
has after careful consideration held that the doctrine has no founda- 
tion. With regard to the Scoitish Provident Institution Case xiT^on 
which all the Madras cases are based we cannot do better than 
quote the following remarks of Page, O.J. — 

“ I venture to think that all that the learned Judges in the 
Court of Session meant by their observations was that there was 
material before the Commissioners upon which they were justified 
in finding as a fact that the remittances were profits and not 
capital and that an inference to that effect, that had been drawn by 
the Commissioners, was the inference which in the circumstances 
any reasonable businessman would draw from the materials before 
them. I do not myself think that their Lordships intend to hold 
that there was a presumptio juris et dejure that in such circum- 
stances the remittances were profits and not capital.” 

The weight of authority so far as provinces other than the 
Madras Presidency, are concerned is thus decidedly in support of 
the view that there is no presumption of law one way or the other 
and we hope that the point would not be conceded or assumed but 
argued carefully before the Madras High Court when it next arises 
for decision. 

1 he ‘ Tribune ’ Case. 

At p. 246 infra we have reported a very interesting case which 
arose in the Punjab, in connection with the assessment of the in- 
come of the ‘Tribune’, a newspaper which has a very wide circula- 
tion in that province. Income derived from property held under 
trust for charitable purposes is exempt from tax and the decision of 
the main question referred in the case depended on the meaning to 
be given to the expression ‘charitable purposes’. This expression 
has been defined by our Act as including among others ‘any object 
of general public utility’ and the question was whether income 
derived from property vested in trustees for the object of carrying 
on a press and newspaper advocating a certain policy was income 
derived from property held under trust for ‘an object of general 
public utility’. The Judges who heard the case (Jailal and 
Skbmp, JJ.) differed and referred the matter to a Full Bench. The 
Judges who composed the Full Bench again differed. Young, C.J., 
and Addison, J., have taken one view and Tbk Ohand, J., has 
dissented. The opinion of Young, C.J., and Addison, J., which has 
ultimately prevailed is that the income is not exempt from tax, 
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We are inclined to agree with the opinion of Jailal, J., with 
which Tbk Chand, J., concurred, that — 

‘ A trust of a public character in which no immediate or ulti- 
mate personal benefit of any kind is reserved to any individual, 
created with the object of founding and maintaining a paper 
which conveys news and opinions on matters of general interest to 
the public, discusses matters of public interest and educates the 
minds of its readers on lines which the founder considered to be 
beneficial to the public at large is a trust for the advancement of 
an object of general public utility as that expression is understood 
in law.’ 

While under the English Law it has been clearly laid down 
that every object of general public utility is not a charitable purpose 
the expression ‘charitable purpose’ has been expressly defined by 
the Indian Act as including ‘ any object of general public utility ’ 
and the old English cases which define the meaning of the term 
‘charitable purpose ’ cannot therefore be relied on to cut short or 
restrict the plain meaning of the wide expression ‘ any object 
of general public utility’. The reason for giving a wider 
meaning to charitable purpose in an income tax statute is 
obvious. 

The Chief Justice and Addison, J., have been much 
influenced by the consideration that the newspaper was carry- 
ing on a business like other newspapers and competing with 
them, and that the paper was sold for the same price as other news- 
papers and was not given free to the poor or needy. These 
factors are, as Tbk Chand, J., has observed, immaterial. The ques- 
tion in India is whether the object of the trust is one of general 
public utility. 

The trustees in whom properties are vested for a charitable 
purpose, e.g., support of orphans or widows may compete with 
other house owners in letting out the premises and may realise an 
exorbitant rent from the tenants. This would not render the 
income any the less income from property held in trust 
for a charitable purpose. Supposing again that a banker 
dedicates all the income from one of his banks perma- 
nently for a charitable purpose. Would the fact that the 
trustees were charging a high rate of interest prevent the income 
from being income from property held in trust for a charitable 
purpose ? 


(To be continued). 
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Exemption of Agricultnral Income Received in Course of Money lending busi- 
ness : A Privy Council Ruling. 

The decision of the Judicial Committee in Commimoner of 
Income Tax, Bihar d Orissa v. Sir Katmslmar Singh (Maharajah 
of Darlihanga) r&i)orte({ at p. 305 infra, affirming the decision 
of the Patna High Court reported at 1934- LT.K. 107, deals with a 
question of far-reaching importance to money-lenders in India. 
Persons carrying on money-lending have often to advance money 
on possessory mortgage and pay themselves the principal and 
interest of the loan by appropriating the income of the mortgaged 
properties. The income tax authorities on such cases advance the 
view that, being income received in the course of a money-lending 
business, interest so received could be assessed as income from 
business. The Judicial Committee have clearly pronounced that 
this view is erroneous. Their Lordships emphatically state that 
the scheme of the Indian Income Tax Act is to exclude agricultural 
income from the scope of the Act, howsoever or by whomsoever re- 
ceived, and that such income does not lose the benefit of the statu- 
tory exemption of agricultural income and become assessable as 
business profits merely because it was received by the assesses not 
as an ordinary proprietor or landlord but as part of the income, 
profits and gains of a money-lending business. 

The importance of this decision lies in the fact that it lays 
down a general rule applicable to all agricultural income and is 
not based on the facts of the particular case. 

In view of their Lordships’ pronouncement, we think the fact 
that the amount of rent that the mortgagee is allowed to appropriate 
for himself corresponds to a definite rate of interest on the loan 
advanced, a circumstance which may mislead income tax authori- 
ties to treat the income as mere interest, is quite immaterial. It 
is the nature of the income and not the motive or profession of the 
receiver that has to be considered. As their Lordships have pointed 
out, “ the exemption is conferred and conferred indelibly on a 
particular kind of income and dues not depend on the character 

of the recipient.” 

N— 9 
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Where the mortgagee leases the property back to the mort- 
gagor and receives rent from the mortgagor in lieu of interest on 
the loan there is some conflict of opinion among the High Courts 
as to whether such income is assessable as interest or exempt as 
agricultural income. The Madras High Court and the Allahabad 
High Court have taken the view that such income is agricul- 
tural income. We are of opinion that this is the right view and 
the fact that the Judicial Committee have referred with approval 
to the case of Muhund Sarup v. Oommiasioner of Income Tax, 
U,P, (I.L.E. 50 All. 496) and the principle laid down in that case, 
leads to the inference that even in the case of rent received by a 
mortgagee who has leased the property to the mortgagee himself 
such income is exempt and cannot be taxed as interest. Though 
the object of the money-lender may be to gain only a reasonable 
rate of interest on the amount advanced, if he undertakes the legal 
rights and liabilities of a lessor and the mortgagor, on the other 
hand, agrees to be his lessee paying him rent and subjecting him- 
self to eviction on demand, the income received by the mortgagee 
is agricultural income, and the principle laid down by the Judicial 
Committee applies. 

Foreign Branches: Theory of Constructive Remittance. 

A clear instance of a constructive remittance from a foreign 
branch is to be found in the recent decision of the Madras High 
Court in L.C.T.8.P. Subrahmanyam Chettiar v. Commissioner of 
Income Tax, Madras (decided by Mama van Naie, Obeg. C. J., 
Stone, J. and King, J., on September 18). The assessee carried 
on money-lending business at Tinnevelly (in British India) and 
at Penang (outside British India). A person deposited a certain 
sum of money with the assessee’s Tinnevelly shop. This mon*by 
was utilised for the Tinnevelly bueiness. When he wanted the 
money back, the assessee gave him two hundies on the Penang 
shop for the amount due. The creditor sent them for collec- 
tion to a banker at Penang and the amount was paid by the 
assessee’s Penang shop. It was also admitted that the profits of 
the Penang business were sufficient to meet the hundies. The 
Income Tax Commissioner held that the assessee had discharged 
his indebtedness in British India by the issue of hundies drawn 
on his Penang shop, and had thus utilised in British India moneys 
available outside and that therefoi e there was a constructive 
receipt of those moneys in British India; and the High Court 
agreed with the Commissioner, 
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How to Avoid Tax in Such Cases. 

Tile judgment m the abovemeationed case and the English 
case of Hall v. Manatm (18 Tax Gas. 148) which is distinguished 
by the Madras High Court, show that if the assessee wants to avoid 
payment of tax in Briiish India insuch'cases the proper procedure 
in to tramfer the debt itself to the place outside British India 
where tlic assessee has funds. If the assessee in the above Madras 
case had, with tlie creditor’s consent, transferred the entire debt 
to Penang and tlie Penang shop had paid the debt at Penang, tlie 
case would have come within the principle of Hall v. Mariarhs 
and he would not have had to pay income-tax in British India. 
It may bo noted tliat the Comniissioner and the High Court lay 
special emphasis on the fact that the debt had not been transferred 
to Penang in coming to the conclusion that there was a receipt 
of foreign income in British India. Bnainessmen and accountants 
would be well advised in keeping this distinction in raind when they 
want to make use of foreign funds to discharge British Indian debts. 

Accumulation of Profits to Prevent Imposition of Income Tax. 

Bection 23-A (2) of the Indian Income Tax Act empowers the 
income-tax authorities to levy tax on the shareholders of a com- 
pany in respect of their share in the profits of the company if 
it is found that the company had unnreasonably accumulated its 
profits without declaring dividends with the purpose of preventing 
imposition of income-tax. An interesting case where this section 
was applied {Commissioner of Income Tax, Madras v. A. Harvey 
and others) is reported at p. 311 infra. Three persons formed them- 
selves into a private company with the object of holding shares in 
certain other companies and distributing the income therefrom 
among its shareholders. The company made large profits year by 
year but these profits were allowed to accumulate. In the accounts 
they wore shown as'transferred to General and Insurance Reserves.’ 
The shareholders were not able to give any proper explanation for 
such accumulation and they were assessed under Section 23-A (2) 
in respect of their share of the profits and this assessment was 
upheld by the Court. There seems to be some difference between 
the English and Indian Law in this respect inasmuch asunder the 
English Law (Section 21 of the Finance Act of 1922) it is not 
necessary that income-tax authorities have to be satisfied that 
there has been an intention to evade tax. There is a presumption 
of law, if the assesseos fail to prove a reasonable cause for non- 
distribution, that there was an intention to evade tax. Under the 
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Indian Act the intention has to be established. But as the learned 
Chief Justice has rightly observed in this case, human motives 
are obscure and difficult to ascertain and are largely a matter of 
inference from the surrounding facts and circumstances, and if 
there are large profits and they are allowed to accumulate year 
after year and the company is not able to give any other motive or 
explanation for doing so, it would be reasonable to infer that the 
intention was to evade income-tax. 

The assessees also tried in this case to take advantage of the 
fact that there was no express finding that the accumulation was 
made for the purpose of evading taxation. Their Lordships held 
that though it would have been better if there had been an explicit 
finding to that effect, such a finding could be implied from a state- 
ment of the Income Tax Officer that the conditions laid down in 
the section had been fulfilled. 

Assessment of Subsidies. 

The true nature of subsidies received by railway companies 
from the State has been decided by the Calcutta High Court in the 
recent case of Ahmadpur Eatwa Bailway Co. Ltd., Jn re [1936 
I. T. R. 277]. An agreement between a railway company and the 
Secretary of State provided that ‘if the net receipts of the Company 
shall not be sufficient to pay interest on the paid-up share capital 
of the company at the rate of 3i per cent, per annum the Secretary 
of State will pay to the company such a sum as shall with the said 
net receipts make up an amount equal to interest at the rate of 3^ 
per cent, per annum’ and it was contended on behalf of the railway 
company that the subsidy received from the State to make up the 
guaranteed interest was not ‘income’ of the company, that the 
company was merely a trustee for the shareholders, and the share- 
holders alone could be assessed. The High Court held that the 
word ‘income’ includes moneys which were in the coffers of the 
company and were available in the same way as earninge for the 
purpose of paying out as interest or dividend. The subsidy was 
received in lieu of moneys which might have been earned by the 
company and had the same nature as monies which were earned 
by the company as far as liablility to income-tax was concerned. 
Once the money was paid, it became ‘income’ and as such came 
within the grasp of income-tax and the fact that it was intended to 
be paid automatically to the shareholders and could not be spent by 
the company could not affect its liability to be taxed. Their Lord- 
ships have applied the principle of the; English Cases of Nizam's 
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Gmranfecd State By. Oo.\. Wyatt (2 Tax Oas. 584), Blalte v. 
Imperial Brazilian By. (Jo. (2 Tax Cas. 58) and Pretoria Peters- 
burg By. Co., Ltd. V. Elgood (98 L.T. 741), 

The learned Chief JusLice (Sir Harold Derbyshire) has referred 
to tlio liiirdshi|) that is caused by the view that such subsidies are 
liable to be taxed and invites the attention of the railway companies 
to Section 70 of the Indian Income Tax Act which invests the 
Governor-General with power to exempt from or reduce that rate 
of tax on any particular kind of income. 

A subsidy like tliia differs from other income in that it is not 
really money earned but a contribution received to make up a 
deficit in income, and we hope the railway companies would take 
up the matter to the Privy Council and get a final pronouncement 
on the subject. The statement of the Chief Justice that the word 
‘income’ means moneys which are in the coffers of the company 
and are available in the same way as earnings for the purpose of 
payment out as interest or dividend is open to criticism. Obviously 
there may be various kinds of moneys in the coffers of a company 
which are available for distribution as dividends which may not be 
assessable as income, e.p., casual and non-recurring receipts. The 
questions that really arise are (i) whether a contribution which is 
received to make up a deficiency in income, profits or gains, is itself 
income, profits or gains and (ii) whether it is income of the com- 
pany when it is given to the company for the specific purpose of 
payment to the shareholders. 

Perhaps by framing the agreement in such a way as to create 
a specific trust in favour of the shareholders and making the com- 
pany a mere trustee the difliculty can bo avoided. The matter 
deserves the careful attention not only -of railway companies but 
all companies receiving subsidies. 

Companies in Liquidation and Income Tax Debts. 

A question of some importance relating to companies in liqui- 
dation and income tax debts was raised recently before the Oudh 
Chief Court in Income Tax Officer, Luohnowv. Lucknow Sugar 
Works (reported imjra at p. 322.) A company upon which notice 
was duly served, failed to make a return and a summary assessment 
was made. It was subsequently ordered to be wound up and the 
liquidator claimed that he was entitled to call upon the income tax 
authorities to prove the income tax debt. The income tax authori- 
ties contended that like other judgment debts which are not shown 
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to be fraudulent or collusive the income tax debt must be held 
binding on the liquidator. The Chief Court (Srivastava, J.) held 
that in view of the provisions of Section 229 of the Indian Com- 
panies Act the liquidator was entitled to’call for proof of all debts, 
including judgment debts and that he had therefore right to call 
upon the income tax authorities to prove their claim. On the 
facts, the learned judge found that the company had in fact made 
no income in the year in question and held that the income tax 
debt was therefore not binding on the liquidator. 

This decision leads to a somewhat anomalous state of affairs. 
Companies in winding up are in a peculiarly favourable position. 
They are entitled as a matter of course and without any reason 
whatsoever tore-open a best judgment assessment made before the 
order for winding up was made. Further, they are also entitled to 
throw upon the income tax authorities the burden of proving the 
correctness of a best judgment assessment made when the com- 
pany was a running concern, and the official liquidator may even 
reject the claim for income tax if he thinks it is not justifiable. 
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Hindu Undivided Family: Bombay High Court’s View. 

MooL.li Sioka’s Case. 

Oar readers may remember the case of In re Moolji Siohaand 
others reported in the April number of the Income Tax Reports at 
page 128 and our comments on this case which appeared at 
page 29 of our Notes and Comments. The Calcutta High Court 
held in this case that “Where in the sections of the Income Tax 
Act a Hindu undivided family is mentioned a Hindu co-parcenary 
is meant.” 

OiJB Comments on the Case. 

We pointed out that this proposition was wholly inconsistent 
with current notions with regard to the meaning of the expression 
“Hindu undivided family”; that it was not necessary in that case 
to come to this conclusion as the income in question in that case 
was income derived from the self-acquired property of a member 
and not his ancestral or family property; and that the observation 
made by their Lordships that if the expression ‘Hindu undivided 
family’ was given its wider meaning ‘a most absurd and un- 
anticipated position would arise and every Hindu possessing pro- 
perty or income who married would ijuso /acio become with his 
wife a Hindu undivided family’ must be based on some misappre- 
hension. We referred to the decision of the Madras High Court 
(Hm H.O.C. Kkaslky, C.J., Hm V.Kambsam, J-, and Cobnish, J.) 
Vedathanni’s Case (1938, 1 1.T.li. 70) in which it was held that 
the expression Hindu undivided family was used in the Income 
Tax Act in its wider sense. We also referred to Nathu Sao's Case 
(1938, 1 1.T.K. 63) whore the learned Judicial Commissioners of 
Nagpur also took the same view, and pointed out that the distinc- 
tion between a Hindu co- parcenary and a Hindu joint family was 
a very old and well recognised one and that there was no justifica- 
tion for restricting the meaning of the expression ‘Hindu undivi- 
ded family’ in the Income Tax Act to Hindu co-parcenaries when 
the legislature had advisedly used the expression ‘Hindu undivided 
family’. 
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Bombay High Coubt’s View. 

A very important and authoritative pronouncement on this 
question was made recently by the Bombay High Court in 
Commissioner of Income Tax, Bombay v. 0. Lakshminarayan 
reported at page 367 infra. A joint Hindu family consisted of the 
assesses, his father, his mother, and his wife. The father died, 
and at the time of assessment the family consisted of the assessee, 
his mother and his wife and the question whether the income 
received by right of survivorship by the assessee, the sole surviving 
male member, can be taxed in the hands of the assessee as his own 
individual income or it should be taxed as the income of a Hindu 
undivided family was referred to the Bombay High Court by the 
Commissioner of Income Tax, Bombay. Their Lordship had no 
hesitation whatsoever in coming to the conclusion that the expres- 
sion ‘Hindu undivided family’ was used in the Indian Income Tax 
Act in its wider sense including families consisting of a sole male 
member and female members entitled to maintenance. Both the 
learned Judges have emphatically dissented from the opinion ex- 
pressed by the Calcutta High Court in Moolji Sicka*s Case. 

The learned Chief Justice said : — 

“ The nature of a Hindu undivided family was perfectly well- 
known to the legislature when the Income Tax Act was drafted 
and it was well-known that the expression Hindu undivided family 
includes females and is much wider than the expression co-parce- 
nary which includes only the males in whom the joint family is 
vested.” 

Eeferring to the Advocate-General’s argument that a Hindu 
undivided family really meant only co-parcenary his Lordship 
said : — 

“I see no ground for arriving at that conclusion since the 
meaning of the two expressions was well-known when the Act was 
drafted and the legislature has thought fit to use the wider expres- 
sion rather than the narrower one. I have no doubt that this was 
deliberate.” 

With regard to the view propounded in Moolji Bioko's Case 
his Lordship said : — ‘‘I am unable to agree with that view which 
seems to me inconsistent with the words of the Act,” and referring 
to the fear of Lobt -Williams, J,, that if we give a wider meaning 
to the expression an absurd result would follow, his Lordship said 
that “the view that the expression Hindu undivided family is used 
in its wider sense does not necessarily mean that every Hindu who 
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possesses a, wife and a mollier is necessarily a member of a joint 
Hindu family as LoHT-'WiliLiAMS, J., seems to think in the Calcutta 
case referred to below.” 

Mr. Justice Uanonkkae after pointing out that there is a clear 
and sharp distinction between the expressions ‘ undivided Hindu 
family’ and ‘ co-parccnary ’ expressed his dissent from Moolji 
SioJea'x ease in these words: — 

” The learned Advocate-General has referred to an unreported 
decision of the Calcutta High Court and produced an uncertified 
copy of the judgment. 1 have no hesitation to say, with respect to 
the learned Judges in that case, that their reasoning does not 
appeal to me iind is opposed to the fundamental principles of the 
Hindu law.” 

To Hum Ui>. 

As the law now stands tlicro are two decisions, one of the 
Madras High Court {Vedathanni’s ease) and one of the Nagpur Judi- 
cial Commissioner’K Court (Nathusao's case) which hold the view 
that the, expression Hindu undivided family is used in the fneomo 
Tax Act in its wider sense and not as meaning co-parcenaries only. 
In Moolji Hieka's case the contrary view was taken, but, as we 
have pointed out above, this expression of opinion was unnecessary 
for the decision of the casc.and ftirther its authority has been utterly 
shaken by the very ompliatic and strong dissent expressed by the 
Bombay Higli Court in G. Lakslminatayan's case which contains 
a clear, well-constdorcd and direct pronouncement on the subject. 

Expenditure Incurred with a view to Resume a Business. 

In these days of d<'|irc'HBion companies aiuf sometimes forced to 
stop some of tlie business carried on by them until conditions be- 
come more favourable,. Tlie important question whether expenses 
incurred by way of wages, salary, and depreciation allowance in 
relation to the business which has been temporarily stopped can be 
deducted from th« profits accruing to the company from its other 
businesses was recently considered by a Special Bench of the 
Madras High Court (Madhavan Nair, Ofeg. C. J., Sto-nb, J. and 
King, J.) in The General Corporation Ltd. v. Commdssioner of In- 
come Tax, Madras, reported in this issue. The Gcnei'al Corporation 
Ltd., carried on business in motor accessories at Madras, Bombay, 
and other places and in mica mining at Vollore. The mica busi- 
ness had, to be temporarily stopped on account of a cyclone but the 
company did some prospecting work keeping a reduced Stas', with 
the intention of resuming the business if conditions and prospects 
N— 10 
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proved favourable, and incurred expenses by way of wages, salary 
etc. There were however, no receipts from this business. The 
income tax authorities refused to deduct these expenses and depre- 
ciation allowance in respect of this business against the profits which 
the company had earned from its other businesses. It was argued 
for the Commissioner that as no business was being carried on at 
Nellore the loss claimed was not a loss arising from the carrying 
on of a business, but loss of a capital nature. Beferring to this 
argument the learned Ofliciating Chief Justice said : — 

“ In our opinion this argument cannot be accepted. According 
to its memorandum one of the objects of the company was to 
search for, win, work and get mica. When production was stopped 
by a cyclone, the company started prospecting to find out whether 
the business can be carried on and incurred the expenses in ques- 
tion with a view to resume production. How can it then be said 
that the business had stopped ? It is admitted that the old staff of 
the company doing the mica business was maintained by it on a 
reduced scale, the work of prospecting was done by the staff, and 
that the expenses were incurred in trying to see whether the pro- 
duction can be resumed. It appears to us that the fact that there 
was some period of inactivity in the carrying on of the business 
does not really affect the question, nor is the question affected by 
tho consideration that the business was not resumed after the 
expenses had been incurred.” 

The real question in such oases is whether the business has 
been stopped in a strict legal sense and this mainly depends upon 
the intention of the company. 

Difference Between Resuming Old Business and Starting New Business. 

In this connection an important distinction should be noted 
between expenses incurred with a view to start a new business and 
expenses incurred with the intention of resuming an old business. 
Their Lordships have observed that ” expenses incurred in connec- 
tion with the restarting an old business even though it is not 
resumed, should be treated on a different footing from expenses 
incurred with a view to start a new business altogether.” 

Applicability of Section 26 (2) to Joint Family Businesses. 

J. Eesava Bao v. Commissioner of Income Tax, Madras, report- 
ed below deals with a question of some practical importance to 
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lacome Tax Officers, aamely, whether when the father of a Hindu 
undivided family dies and the business of the family devolves on 
the son, the son can be assessed as a ‘ successor ’ under Section 26 
(2) of the Indian Income Tax Act. A Special Bench of the Madras 
High Court (Madhavan Naib, Ofeg. C.J., Stone, J., and King, J.), 
have held in this case that the word ‘ succession ’ as used in Sec- 
tion 26 (2) connotes a transfer of ownership and the person who 
succeeds to another must have, by such succession, become the 
owner of the business which his predecessor was carrying on and 
which he, after the succession, carries on in such capacity, *.e., the 
capacity as owner. There is no ‘ succession ’ where the joint family 
business devolves on a Hindu son on the death of his father. The 
business devolves in such cases by the right of survivorship under 
the Hindu Law and the son cannot be assessed as a successor to 
the business under Section 26 (2) of the Act. 

The question whether the expression ‘Hindu undivided family’ 
is restricted in its meaning to co-parcenaries or includes joint 
families consisting of a single male member and female members 
entitled to maintenance was also mooted in this case but their 
Lordships did not express any opinion on the question as the deci- 
sion of point mentioned above was sufficient for the disposal of 
the case. 

Sale for Arrears of Income Tax, Whether Conveys Title Free From 

Encumbrances. 

Section 46 of the Indian Income Tax Act provides that arrears 
of income tax may bo recovered by the OoUectorfroro the assossee 
‘ as if it were an arrear of land revenue.’ A sale for arrears of land 
revenue conveys to the purchaser a prior title free from all encum- 
brances. Does a sale for arrears of income tax also confer such a 
preferential title This question was raised before the Madras High 
Court in the case of Ohirmamal Achi v. C. M. S. liowther reported 
at page 364 below and their Lordships ’ opinion is expressed in the 
following words : — 

“ It is only if the sale is for land revenue that the purehnser 
gets a preferential title free from all encumbrances. Such a prior- 
ity does not attach itself to sales for the enforcement of other dues 
even if the sale is held under the provisions of the Eevenue Bc- 
covery Act.” 

It was held in this case that a person who had purchased 
certain properties at a sale by the Collector under the Eevenue 
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Eecovery Act in pursuance of an attachment made for arrears of 
income tax did not acquire a better title than a rival claimant who 
had purchased the same property in a sale by the Official Eeceiver, 
even though the attachment for arrears of income tax was prior in 
date to the adjudication of the assesses as an insolvent. 

Income From Foreign Exchange Business. 

A decision of far-reaching importance to commercial circles 
on the one hand and the Crown on the other has been decided by 
the Bombay High Court in Commissioner of Income Tax, Bombay 
V. Chunilal B. Mehta reported infra at page 376. Foreign exchange 
business is caaried on on a large scale in the seaports and large pro- 
fits are made by persons residing in India. The essential feature 
of this kind of business is that a person in India sends instructions 
to a broker in a foreign place {e,g,, New York or Liverpool) to buy 
or sell commodities, and the broker, acting on the instructions, 
enters into the requisite contracts with third parties on the foreign 
exchange and informs his principal accordingly. Profits made by 
this business may be remitted to British India. In such a case it 
is clear that the principal can be assessed to income tax in British 
India on the profits, as they are received in British India. Suppos- 
ing the profits are not remitted to British India, is he liable to be 
assessed in British India on the profits thus made V The answer to 
this question depends on whether the profits can be said to ‘ accrue 
or arise ’ in British India within the meaning of Section 4 of the 
Indian Income Tax Act. The learned Judges of the Bombay High 
Court, after making a preliminary remark that the question is of 
considerable importance and not easy to answer, ha^e come to the 
conclusion that such profits do not accrue or arise in British India, 
but at the place where the contracts are made by the broker and 
that, therefore, such profits are not assessable in British India under 
the Indian Income Tax Act. In their Lordships’ opinion the ques- 
tion to be determined in this connection is the place where the pro- 
fits accrue or arise and not the place where the business in which 
the profits are earned is carried on or where the assessee resides. 
The fact that the contracts were entered into by reason of instruc- 
tions received from India and that it was through the skill and judg- 
ment of a person residing in India that profits were earned was held 
to be immaterial. The Advocate-General argued that once you find 
that a business is carried on in British India all the profits arising 
from that business must be held to accrue in British India, but their 
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Lordships said Umt> to hold so would be to strain the language of 
Section 4 which deals with the place where the profits accrue or 
arise and not the place where the person who is the ultimate source 
of jirofit resides or carries on the business. 

Actual delivery is often not intended to be given or taken but 
the accounts are settled by mere payment of differences. The 
learned Judges have held that it makes no difference for the pur- 
posos of income tax whether the contract of sale and purchase 
were followed or intended to be followed by the actual delivery of 
the commodities or whether the contracts of sale and purchase were 
intended to be closed and wore closed by corresponding contracts 
of purchase and sale so as to result merely in payment of 
differences. 

Scope of Section 34, Income Tax Act. 

There is much confusion about the true sco))e of Section 34, 
Indian Income Tax Act. The decision of the J^ombay High Court 
in Commissioner oj Income Tm, Bombay v. G.V. Manohar reported 
below, however, shows that the section has no apjilicalion to cases 
where a succeeding Income Tax Officer merely thinks on the same 
facts that the estimate of income made by his jiredecessor was too 
low. In this case, as the assessee had kept no books of account the 
Income Tax Officer assessed his income at a flat rate of 3 per cent, 
on the sale and on that basis made an assesament. His successor 
thought that the prices had risen very rapidly during the last two 
months of the previous year of assessment and that his predecessor 
had under-estimated the profits derived from the sales. He consi- 
dered that income should have been computed at a flat rate of 16 
per cent, and not 8 per cent, and holding that income had conse- 
quently escaped assessment made a re-assessment under Section 34. 
Their Lordships held that the facta merely showed that the Income 
Tax Officer of the subsequent year thought that his predecessor had 
made a wrong assessment as to income and that in his opinion his 
predecessor’s estimate was too low. This was not proof that any 
income had escaped assessment or was assessed at too low a rate 
and the re-assessment under Section 34 was illegal. Their Lord- 
ships have followed the actual decision of the Rangoon High Court 
in Commissioner of Income Tax, Burma v. U Lu Nyu (1938, 1 
I. T. R. 373), though with some of the observations contained in 
that case their Lordships do not agree. We do not think that the 
learned Chief Judge of Rangoon intended to lay down in U Lu 
Nyu's Case that if income from a particular source hae been 
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once assessed it cannot be re-assessed. The observation in the said 
case that the Income Tax Officer had no jurisdiction to revise the 
assessment which was completed and become final must be read 
with the facts of the case and if so read there is nothing in the 
statement of Page, C. J., to which objection could be taken. 
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The Judicial Committee on Depreciation of Machinery ; Conflict Set at 

Rest. 

In the appeal preferred l>y the Commissioner of Income Tax, 
Madras, against the judgment of the Madras High Court in the 
Buckmgham d Carnatic Go's ease (decided by the Privy Council 
on October 25, 1936) the Judicial Committee have made an authori- 
tative pronouncement on the interpretation of Section 10 (2) (vi) 
of the Indian Income Tax Act, upon which there was much conflict 
of opinion in India. Section 10 (2) (vi) provides that in respect of 
depreciation of buildings, machinery, plant or furniture profits or 
gains shall be computed after making allowance of a sum equi- 
valent to such percentage on the original cost thereof to the asset' 
see as may in any case or class of cases be prescribed. The expres- 
sion ‘ original cost thereof to the assessee ’ was held by the Madras 
High Court to mean in the case of transfer the original cost of the 
machinery to the transferor. The Bombay and Patna High Courts 
took the view that the expression meant original cost to the trans- 
feree. The Judicial Committee have upheld the view of the Bom- 
bay (Si Patna High Courts and dissented from the Madras view and 
now it is settled law so far as India is concerned that where build- 
ings or machinery have been transferred, depreciation allowance 
has to be calculated on the original cost to the transferee who is 
assessed to income tax and not to the previous owner of the busi- 
ness. Their Lordships are of opinion that the word ‘ assessee ’is 
used in the sub-section in two places, firstly, with regard to the 
ownership of the property and secondly with regard to the 
original cost thereof. In the ordinary and natural meaning of the 
sub-section the word assessee used in the two connections must 
refer to the same person and that person is he who owns the 
property in question and who is being assessed. 

This interpretation is of course the easiest and most natural 
interpretation that can be put upon the sub-section but it is 
obvious that calculation of depreciation based on the cost of the 
machinery to the actual assessee is not only not scientific but 
may also lead to constant fluctuations where there are 
successive transfers and to anomalous results where the pro- 
perty is bequeathed or gifted. The Madras High Court, by 
laying more emphasis on ‘ original cost ’ made an attempt 
to solve these difficulties by having a more stable and correct 
basis for depreciation allowance, via., the original cost of the 
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machinery irrespective of what sncoessive transferees might pay or 
might have paid for it. The judgment of the Judicial Committee 
does not contain any reference to these difficult points which led 
to the conflict of opinion. But as regards the interpretation of 
the section the opinion of the Judicial Committee is final and we 
have to solve the difficulties that may arise as best as we can as and 
when they arise. 

Judicial Committee on Assessment of Non-Residents. 

Assessment of income earned by non-residents presents many 
difficult questions of law and fact. The term ‘business connection’ 
in Section 42 (1) is difficult to define and more difficult to apply to 
the facts of a case. The decision of the Judicial Committee in 
Gommissioner of Income Tax, Bombay v. Currimbhoy Ibrahim 
dt Sorts, Ltd., clears some ground. It establishes that a mere ad- 
vance of a loan by a non-resident to a person carrying on business 
in British India by itself does not create any business connection 
between the non-resident lender and the British Indian borrower 
so as to permit interest earned by the non-resident being deemed 
income arising or accruing within Britis'h India within the meaning 
of Section 42 (1) of the Indian Income Tax Act, and the borrower 
being assessed as the non-resident’s agent in respect of such 
interest. Where there is nothing to show that the lender carries 
on the business of money lending the fact that the borrower took 
the loan to carry on a business in British India cannot render the 
interest earned by the lender income earned through a business 
connection in British India. 

Interpretation of Section 42 (1) : Meaning of ‘ Business Connection ’ and' 

‘ Property ’. 

Apart from the actual decision in the case, the judgment of the 
Judicial 'Oomraittee in Currimbhoy Ibrahim & Sorts ’ case deals 
with some points of gereral importance relating to the interpreta- 
tion of Section 42 (1) of the Income Tax Act. It was contended 
on behalf of the asseseoe that the words ‘ business connection ’ and 
‘propercy’ in Section 42 (1) are intended as repetitions of the 
expressions ‘ business ’ and ‘ property ’ appearing in Section 6 to 
describe ‘Heads of Income’ and that Section 42 (1), therefore 
refers only to the two heads of income ‘ business ’ and ‘ property.’ 
Their Lordships held that this contention was unsound. The 
phrase ‘business connection, ’ their Lordships said, was different 
from, though not unrelated to, ‘ business ’ and the word ‘ property ’ 
as it occurs in Section 42 (1) cannot be given the special meaning 
which is attached to it in Section 9. It is used as an ordinary 
English word to be taken in its usual signification and there is 
nothing to exclude from its scope any of the six classes of income 
mentioned in Section 6 of the Act, 
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Again their Lordships say that the word ‘property’ is used in 
Section 42 (1) to mean something tangible though it is not confined 
to immovable property or to buildings or lands appertaining there- 
to. Section 42 (1) plainly implies that the property must be situat- 
ed in British India and though for the purposes of administration 
or succession or for purposes of jurisdiction to attach a debt, a 
chose in action is treated notionally as situated in a particular 
country or district, the Income Tax Act does not intend to import 
questions of this character as the test whether income wliich does 
not accrue within British India shall be deemed so to accrue. 
In their Lordships’ opinion the phrase ‘property in British India’ 
in Section 42 (1) has to be taken literally and simply as, for 
example, where furniture situated in British India had been hired 
under an agreement whereby the hire is payble outside British 
India. 

‘ Association of Individuals’ : Co-owners in Joint Enjoyment. 

In In re Elias and others the Calcutta High Court has deli- 
vered a judgment which may have unforeseen and far-reaching con- 
sequences if it is correct. Pour persons purchased a certain property 
consisting of buildings and their shares were 1/3, 1/6, 1/6 and 1/3 
respectively. In the deed of conveyance these four persons were 
described as the purchasers and they were to have and to hold the 
said premises absolutely and for ever as tenants in common in the 
abovementioned shares.' Three of them subsequently executed 
a power of attorney in favour of the fourth to manage all their 
affairs in relation to the, abovementioned properties and other pro- 
parties belonging to them and the latter continued to manage the 
properties. These four persons were assessed to income tax and 
super tax on the income derived from the buildings as an ‘associa- 
tion of individuals* though they contended that they did not con- 
stitute an association of individuals within the meaning of the 
Indian Income Tax Act but were merely co-owners and could only 
be assessed as co-owners. It may be noted, by the way, that assess- 
ment as an association would expose the assessee to a -higher rate 
and higher amount of both income tax and super tax. The Cal- 
cutta High Court (SiB Harold Dbbbtshibe, C.J., & Costello, J.) 
held agreeing with the Commissioner, that the assessees constitut- 
ed an association of individuals and were rightly assessed as an 
association. 

With all respect to the learned Judges we think this is a clear 
case of co-owners. The learned Chief Justice has relied on three 
circumstances for coming to the conclusion that the assessees con- 
stituted an association. “In the first place,” says his Lordship, 
“they joined together in the purchase of this property on January 
9, 1920. In the second place, they have remained joint as owners 
of this property from the date of this purchase down to the present 
time. Thirdly, they have joined together, as the powers of 
attorney show, for the purpose of holding this property and of 
using it for purpose of earning income to the best advantage 
N— n 
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of fiheir own.” In oor opinion none of these circumstances can 
convert mere co-owners of immovable property who hold definite 
shares in such property into an association of individuals for the 
purposes of assessment to income tax. We think a distinction 
must be made between co-owners who enjoy property as tenants 
in common and ‘an association of individuals’ owning property. 
The expression ‘association of individuals’ is intended to apjdy to 
combinations such as clubs, societies, and other institutions and is 
not applicable to co-owners of immovable properties holding 
definite shares therein even though they might have purchased 
the property under the same sale deed and appointed an agent by 
the same power of attorney. 

Reference From Order Refusing to Cancel Best Judgment Assessment 
(Calcutta View). 

There is much conflict of opinion on whether a reference to 
the High Court can be made in best judgment assessment cases. The 
weight of authority is now in favour of the view that a reference 
is not competent in such cases. The EangoonHigh Court in Ahdul 
Bari Ghoudhury v. Commissioner of Income Tax, Burma [(1931) 
I.L.E. 9 Rang. 281], took that view and in Joiram Sher Singh v. 
Commissioner of Income Tax, U. P. [(1934) 2 I.T.R. 229] the 
Allahabad High Court followed Abdul Bari Ohoudhury’s case. The 
question recently arose before the Calcutta High Court in In re 
Eesardeo Ghamria (reported below) and this High Court has also 
followed these two cases. 

In the Calcutta case an Income Tax Officer made a best judg- 
ment assessment. He refused to cancel this assessment on an 
application made by the assessee under section 27 and on appeal 
the Assistant Commissioner confirmed the order of the Income Tax 
Officer refusing to cancel the assessment. Both the Income Tax 
Officer and the Assistant Commissioner on appeal, were of opinion 
that the assessee was not prevented by any reasonable cause from 
filing a return of income or producing his books. Though the 
Commissioner of Income Tax was also of the same opinion and 
was also of the opinion that there were sufficient materials before 
Income Tax Officer and the Assistant Commissioner for coming to 
such a finding he referred to the High Conrt the question ‘‘whe- 
ther in the circumstances of the case there were any materials on 
which the Income Tax Officer could base his finding that the 
assessee was not prevented by sufficient cause from filing the 
return called for under Section 22 (2) or producing the accounts 
called for under Section 22 (4).” 

Decision in Chameia’s Case. 

The High Court held that it was clear beyond all question 
from the circumstance of the case and the authority of the two 
decisions referred to above that in the present case there was no 
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question of law which could be referred for the opinion of the 
Court under the provisions of Section 66 (2) of the Income Tax 
Act and that there was no obligation on the Commissioner of 
Income Tax to have formulated the question which he submitted 
to the Court — no necessity whatever. On the competency of a 
reference in such cases their Lordships referred to the following 
opinion of the Commissioner and said that with that opinion 
they entirely agree : — 

“ The only questions that can be raised in an appeal against 
an order under Section 27 and in the case of an assessment under 
Section 23 (4) are ; (1) whether the assessee was prevented by 
sufficient cause from making the return required by Section 22; 
or (2) whether he received a notice issued under Section 22 (4) or 
Section 23 (2) ; or (3), whether he had a reasonable opportunity 
to comply with the terms of the notices ; or (4) whether he was 
prevented by sufficient cause from complying with the terms of 

the notices Now the scope of an appeal in such a case being 

thus limited the only question of law that can arise out of such 
appellate order must relate to the above matters, but it seems 
fairly clear that all these are questions of fact.” 

Costello, J.’s View. 

So far the ground is clear but there is some confusion when 
we proceed further. Mr. Justice Dunklbv has stated in Abdul 
Bari Ghoudhury’s case that “ the only question of law which could 
possibly arise out of such a finding is whether there were any 
materials on which the Income Tax Officer could bass his finding.” 
These observations were taken by the Commissioner to mean that 
he should make a reference even though ho was of opinion that 
there were sufficient materials to support the findings of the Income 
Tax Officer and the Assistant Commissioner. Beferring to these 
observations of Dunkluy, J., Costello, J., says ” now, as I read 
the judgment, it seems to me that at the very utmost what 
Mr. Justice Dunkley intended to 88.y was that there might possibly 
be a question of law. In this respect the assessee might bo able to 
ask the Commissioner of Income Tax to state a case if he was in a 
position to say that there were not any material on which the 
Income Tax Officer could base his finding or, as it is usually put in 
analogous circumstances, that there was no evidence on which the 
Income Tax Officer could find as he, in fact, did find. That is 
putting the matter at the very highest, but in view of the opinion 
expressed by Sir Abthub Page, the Chief Justice, and the other 
three Judges who agreed with him but did not give separate judg- 
ment I incline to the view that even that is not the correct 
position ”. In thinking that the opinion of Sib Abthub Page and 
his colleagues differs in any way from that of Dunklby, J., 
Costello, J., as well as the Commissioner do not seem to be right, 
for we find that Sir Abthub Page, with whom the other Judges 
agreed, expressly says in his judgment, likeDuuKLBY, J., that:— t 
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“ The only question of law that could arise is whether there 
were any materials upon which the Income Tax Of&cer or the 
Assistant Co mm issioner could find that there was no sufficient 
cause excusing the assessee from complying with the requirement 
of the law as prescribed in Section 27.” 

This passage in the judgment of Sir Arihub Page, O.J., ap- 
pears to have escaped the notice of the learned Judge and the 
Commissioner. 

The correct view of this matter seems to be : — (1) that the 
questions that arise in an appeal from an order under Section 27 
refusing to cancel an assessment are all questions of fact but 
whether there is evidence to support a finding, even if the finding 
be one of fact, is a question of law, and the fact that the burden 
of proof is on one side or the other does prevent the raising of 
such a question ; (2) the observation of Dunklby, J., that “ the 
only question of law which could possibly arise out of such a 
finding is whether there were any material on which the Income 
Tax Officer could base his finding ” is therefore perfectly sound ; 
(3) this does not, however, mean that in every case the assessee is 
entitled to raise the question whether there were materials to 
support the finding, or that the Commissioner of Income Tax is 
bound whenever the assessee raises such a question to refer it to 
the High Court; (4) the Commissioner is not precluded from 
raising such a question and referring it to the High Court if he en- 
tertains any doubt as to whether there arc materials to support 
the finding of the Income Tax Officer ; (5) the High Court can 
also require the Commissioner to refer such a question if it en- 
tertains a doubt that there are not materials to support the 
Income Tax Officer’s finding. 

If Mr. Justice Costello is of opinion that there cannot be a 
reference even if the Commissioner or the High Court is of 
opinion that there is no evidence to support the finding, his 
opinion seems to go too far. At any rate it is clear that the opinion 
of Sir Aethub Page and his colleagues which Costello, J., thinks 
supports such a conclusion does not warrant any such conclusion 
but points the other way. 

Co-owners : Allowance Received by Managing Co-owner, Whether ‘ Salary’ 

or ‘ Agricnltural Income ’. 

The decision of the Lahore High Court in Major Conville v. 
Commissioner o/ Income Tax, Punjab and N. JV. F. P. (reported 
below), raises a question of considerable importance relating to the 
assessment of estates. It is not unusual for co-owners to appoint 
one amongst themselves to manage the estate on behalf of all of 
them and to allow him a portion of the income for his services in 
addition to the share of the income to which he is entitled by virtue 
of his right as a co-owner. In such cases the question would arise 
whether the excess income received by the managing co-owner 
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over and above his legitimate share is assessable to income tax as 
“ salary ” or is exempt from tax as “ agricultural income.” In 
Conville’s oase it was agreed between a father and his son that the 
son shall reside in the estate and manage it under the directions of 
his father, receiving a certain allowance, and the net income after 
deducting this allowance was to be divided according to their res- 
pective shares. The son contended that the entire income received 
by him including his allowance was agricultural income. On the 
other hand, the income tax authorities held that the whole amount 
received by him including his legitimate share of the income was 
assessable as salary. The High Court held that the portion of the 
income received by the assessee over and above his legitimate share 
of it was assessable as salary and that the assessee w as entitled to 
treat that, and only that part of his income as agricultural which 
he received as of right by virtue of the ownership of his share. 

The test of assessability laid down by their Lordships in the 
judgment, appears to be whether the income was received by virtue 
of the assessee’s right as co-owner or whether it was received in 
lieu of the extra labour and services rendered by him. 

We venture to doubt the correctness of this test. The true 
test IS not whether the income was received by virtue of the right 
of ownership or as remuneration for management, but depends 
upon the nature of the income itself. If the income is really agri- 
cultural as defined in the Act it would, we think, be exempt 
whether it be received by virtue of the assessee’s right as a co- 
owner or as remuneration for services rendered as manager. To 
take a concrete case, if A andH who have equal shares in an estate 
agree that A should manage it and receive 2/3rd8 of the income in 
view of his services as manager and B only i/3rd, according to the 
Lahore decision A could be assessed to income tax on 2/3rd minus 
1/2, that is, l/6th of the income. But we think the whole of the 
income received by A would be exempt as A receives it as agricul- 
tural income. Of course, the position would be different, if the 
assessee does not receive the excess income as agricultural income 
but receives it from the other co-owners after the agricultural 
income has been received as such by the co-owners. The distinction 
though nice is a real one and this, we think, is the true criterion 
for deciding whether the excess income received by a managing 
co-owner is assessable or not. 

It should be remembered in this connection that income, if it 
is really agricultural income, will not cease to be exempt from tax 
even though it is received by the assessee by wa^ of salary. This 
IS made clear by the recent decision of the Privy Council in Com- 
missioner of Income Taxv, Sir Kameshwar Singh I.T.it.306), 

where their Lordships expressly say that even if an income falls 
within one of the six heads mentioned in Section 6 it would still be 
exempt from tax if it is agricultural in its nature. In this case their 
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Lordships have pointed out in clear and unmistakeable terms that 
agricultural income is excluded altogether from the scope of the 
Act “howsoever or by whomsoever it may be received/’ 

It is very important, therefore, for co-owners to note this dis- 
tinction in enteiing into agreements for management. If they 
frame the agreement in such a way that the extra income payable 
to the managing co-owner is to be received by him as agricultural 
income they would not lose the benefit of the exemption but if the 
allowance is made payable otherwise, they may find themselves 
within the clutches of income tax. 



Income Tax Reports. 

VoL. Ill, Pabt XII. 

NOTES AND COMMENTS. 

Section 34 of the Indian Income Tax Act: (A Lahore Fnll Bench 

Decision). 

Judicial opinion regarding the interpretation and scope of 
Section 34 of the Indian Income Tax Act is in a confused state. 
In the Lahore High Court there was conflict of opinion between 
Diwan Eishen Eishore's Case (1933, 1 LT.E. 143 ; 14 L. 225) and 
Amir Singh Slier Singh v. Commissioner of Income Tax, Punjab 
(1934, 2 I.T.R. 17 J). The matter was consequently referred to a 
Pull Bench of the Lahore High Court in Madan Mohan LaVs Case 
(reported below). But unfortunately, instead of the conflict being 
set at rest, we find that some observations of the Judicial Com- 
mittee in Bajendra Nath’s Case (61 Cal, 216 ; 2 LT.E'. 71) have 
opened a fresh arena and the Judges who heard the case have again 
differed. Though, so far as the Province of Punjab is concerned, 
the opinion of the majority is binding on the Courts and income 
tax authorities, the matter cannot be regarded as beyond doubt. 

View op the Majoeitt. 

The majority of the Full Bench (Sm James Addison, Ag. C. J,, 
and Din Mohammad, J.) have expressed the opinion that Section 
34 is not confined to cases where the income in question is not 
disclosed in the return. Their Lordships are of' opinion that if an 
item of income is included in the return submitted by an assessee 
during the tax year, but is left unassessed by the Income Tax 
Officer, or if assessed in the first instance, the assessment is can- 
celled by an appellate or revisional authority, it escapes assess- 
ment within the meaning of Section 84. 

Dalip Singh J.’s 'View. 

Damp Singh, J., has in a dissenting judgment, expressed that 
the word ‘escaped’ is equivalent to ‘eluded notice’ and that if 
income has once been disclosed in the return it cannot escape from 
the assessment. The learned Judge has laid much strees on the 
observation made by the Privy Council in Bajendra Nath’s Case 
(I.L.R. 61 Cal. 266) that ‘escaped assessment’ does not mean ‘has 
not been assessed’. 

Ode Comments. 

■We think that the opinion of the majority, on the one hand and 
the opinion of the dissenting Judge on the other, express two ex- 
treme views and the correct interpretation of ‘escaping assessment’ 
lies between the two. The majority are, we think, right in saying 
that Section 34 is not confined to cases where income has not been 
disclosed in the return, Income can ‘escape assessment’ even 
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though it has been returned and disclosed. But they do not seem 
to be right in laying down without any qualification that whenever 
the Income Tax Officer has not assessed or his assessment has 
been cancelled in appeal or revision the income ‘escapes assess- 
ment’. In our opinion, in order that an income which has not been 
assessed may have ‘escaped assessment’ there must be some- 
thing in the circumstances in which the income was not assessed 
by the Income Tax Officer or his superiors from which we can say 
that the income has ‘escaped’ assessment and has not merely been 
not assessed. Whether income has in fact ‘escaped’ assessment 
depends on the facts attending its non-assessment. Dawp Singh, J., 
is therefore right in saying that ‘escaped assessment’ is not 
equal to ‘has not been assessed’ and this view is entirely supported 
by the statement of the Privy Council in Bajendranath' s Case, But 
in going further and saying that it means necessarily ‘eluded notice’ 
and that once income has been returned it cannot ‘escape assess- 
ment’. Dalip Singh, J., has gone too far. Just as a thief may 
‘escape’ from us after he has been noticed by us or even after he 
has been caught, e, g., by force or fraud or by our carelessness or 
inadvertence, income may escape assessment by an Income Tax 
Officer even though it was disclosed to him. 

The Decision. 

If we brush aside for a moment observations and generalisa- 
tions and concentrate our attention on the facte of the case, 
as we ought to do in cases under Section 34, the view of the 
majority appears to be clearly right. The assessee was the 
manager of a Hindu undivided family. He had also some 
private income. He showed a certain item of income in the 
return of his private income. The Officer who was assessing the 
joint family held that this item belonged to the joint family and 
included it in the family assessment and so the officer making the 
individual assessment excluded this item from the individual assess- 
ment. On appeal by the joint family the Assistant Commissioner 
held that the income was not family income and thereupon the 
Income Tax Officer making the individual assessment held that this 
item had ‘escaped’ from the assessment of the assessee and assess- 
ed it under Section 34. This seems to be a clear, typical case of 
income escaping assessment. 

Eesoli of the Decision. 

The view laid down in Eishen Kishor^e's Case that Section 34 
only covers accidental or inadvertent omissions stands overruled 
and the view O’! the Madras and Calcutta High Courts (which we 
had also preferred as the better view in our Notes and Comments), 
is affirmed by the Full Bench. 

While the learned Judges have disagreed with Eishen 
Kishore’s Case, they have not gone to the full extent to which the 
Judges in Amir Singh Sher Singh's Case have gone. The learned 
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judges who decided the latter case threw doubts on the decision of 
the Rangoon High Court in O Lu Nyu’s ease (12 Rang. 118 ; 1933, 
1 1.T.E. 373). We pointed out in our JVoies and Comments th&t 
these doubts were unfounded and this Rangoon case (which merely 
laid down that Section 34 cannot be interpreted so widely as to 
empower Income Tax Officers to go on revising their predecessors’ 
estimate of income under Section 34 merely because they think 
that that estimate is too low) is good law, and we are glad to find 
that the Pull Bench have agreed with this view. Din Mohammad, J. 
has carefully distinguished that case, with the further remark that 
such a procedure is ‘ obviously unauthorised ’ and does not come 
within Section 34 ; and the Acting Chief Justice has also distin- 
guished the case without throwing any doubts whatever upon it. 
It is gratifying to note (see the judgment of Dalip Singh, J.) that 
Mr. Jagannath Aggarwal, one of the ablest lawyers of Northern 
India who has been the Standing Counsel for the Commissioner of 
Income Tax, Punjab, for several years conceded — in our opinion 
quite fairly and rightly — that O' Lu Nyu's case was rightly 
decided. We have referred to this matter in some detail as we 
find that some observations in U Lu Nyu's case have been mis- 
understood and dissented from in a recent Bombay case, Commis- 
sioner oj Income Tax, Bombay v. Q. V. Manohar (1935, 3 I.T.B. 
372 : vide Our Notes and Comments, October part, p. 77 ff). 

To Sum Up. 

In our view the decision of the question whether income has 
escaped assessment in a case and whether it can therefore be 
assessed under Section 34 depends upon the facts attending the 
non-assessment in that particular case and no general rule can be 
laid down as to what constitutes ‘ escaping ’. The only thing that 
can be said is that income which ‘ has not been assessed ’ is a 
genus of which income which ‘ has escaped assessment ’ is only a 
species and ‘ eluding notice ’ is only one of the ways in which 
income can escape assessment. 

The following table may make the position clearer : — ■ 
Income which ’ has not been assessed ’ 


Income which has Income which has 

' escaped assessment ’ not been assessed but has 
I not ’ escaped assessment’ 


Income which 
has escaped 
assessment by 
‘ eluding notice ’ 


Income which 
has escaped 
assessment 
in other ways. 
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The Proper Procedure In Cases of Alternative Liability to Assessment. 

As it is probable that some Judges of the other High Courts 
may also adopt the view taken by Dalip Singh, J., in the above- 
mentioned case, (though in our opinion it is not correct), we may 
as well draw tlie attention of income tax authorities to what, ac- 
cording to Dalip Singh, J., is the proper procedure which the in- 
come-tax authorities should adopt in such cases. The learned 
Judge said : 

Lastly, I would point out that the remedy was entirely in 
the hands of the income tax authorities on a different procedure. 
They knew that the Hindu joint family assessment was under ap- 
peal. The personal assessment could have been forwarded to the 
appellate authority, the Assistant Commissioner, with the request 
that if ho came to a different conclusion from the Income Tax 
Officer on the subject of the item in dispute the personal assess- 
ment should be revised under the power conferred under Sec- 
tion B3 on the Commissioner. 

Where a person has to be assessed on his individual income 
as well as in his capacity as manager of a Hindu undivided family, 
the income tax authorities would be well advised in hearing the 
two cases together so that there may be no conflicting findings, 
and no necessity to resort to Section 34. 

Private Enquiries By Income Tax Officers. 

The Allahabad High Court has, in Oopinath Naik v. Gommis- 
siomr oj Income Tax, U. P, (decided on November 22) made some 
pronouncements which, if adopted by the other courts also, may 
entirely revolutionise the system of income tax administration and 
the nature of income tax inquiries. The purport of the decision 
is that it is not open to an Income Tax Officer, if he finds that a 
return is incomplete or false to make private enquires. The pro- 
ceedings before him after he has issued a notice to the assessec 
under Section 22 (2) are of a judicial nature, he can only take such 
evidence as is admissible under the Indian Evidence Act, and if he 
has relied on any evidence which is not strictly admissible under 
the Evidence Act, Section 167 of the Evidence Act has to be applied 
to determine whether his assessment is valid. This is the opinion 
of Niamatullah, j., and Sulaiman, C. J., but Bajpai, J., has not 
agreed with this view. As the question is of very great importance 
to income tax authorities, and as it will affect the entire adminis- 
tration of the law of income tax throughout India and necessitate 
judicial training for Income Tax Officers we are reserving our 
comments for our next number. The judgments delivered, which 
are rather long ones, will also be reported in full in the January 
number. 
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PAYMENT OF INSTALMENTS : WHEIHER CAPITAL OR 
INCOME FOR TAX PURPOSE^. 

[Fbom the Law Journal (England)] 

The Income Tax Act purports to tax income and not capital. 
When a sum of money is payable by instalments, the principle is 
clear that tax is only payable in respect of that part of the instal- 
ment which represents income, e.g,, interest; and no tax is payable 
in respect of such part of the instalment as represents capital. 
There may be cases however in which the whole of the instalment 
represents capital and is not taxable, while on the other hand there 
may be cases in which the whole of the instalment represents 
income, so that the whole amount thereof is rendered assessable 
to tax. 

It is not always an easy matter, however, to determine what 
is the essential nature of tlie payment, i.fi., whether it is capital or 
income. The Courts are not bound in any way by whatever terms 
the parties themselves may have elected to describe the payment, 
and in each case the substance of the transaction will be carefully 
and closely scrutinised. 

There is a long line of income-tax decisions dealing with this 
vexed problem and certain tests have been indicated in the cases 
for the purpose of determining the essential character of such 
payments. It will be the purpose of the present article to ermine 
some of the more important authorities and to state the tests which 
they indicate should be applied for the purpose. 

The judgment of Eowlatt, J., in 3ones v. Inland Bevenue 
Commissioners (1920, 1 K.B. 711 ; 89 L.J.K.B. 129) will be found 
particularly instructive. In that case the appellant had sold his 
interest in certain invention.^ and letters patent for a sum in cash 
and a percentage called a “royalty” payable for ten years on the 
sale of all machines constructed under the patent. The question 
that arose was whether the sum received by the appellant in res- 
pect of this “royalty” or percentage of sales, constituted taxable 
income which accordingly was to be included in the computation 
of the appellant’s total income for sur-tax purposes. 

The main contention on the part of the appellant was that the 
royalty was not in respect of the use of hie patent, but formed part 
of the purchase consideration for the invention and letters patent, 
and therefore constituted capital and not income. Eowlatt, J., 
held however, that the royalty, notwithstanding that it might 
have been part of the purchase consideration, constituted an 
annual payment in the nature of income. 

In his judgment (1920, 1 K. B., at pp. 714, 715) the learned 
Judge said : 

“There is no law of nature or any invariable principle that 
because it can be said that a certainpayment is consideration for the 
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tcansfer of property it must be looked upon as price in the 
character of principal. A man may sell his property /or o swm 
which is to he paid in instalments, and when that is the case the 
payment to him are not income: Foley v. Fletcher (28 L.J, Ex. 
100 ; 3 H. and N. 769). Or a man may sell his property /or an an- 
nuity. In that case the Income tax Act applies. Again, a man 
may sell his property for what looks like an annuity, hut which 
can he seen to be not a transmutation of a principal sum into an 
annuity, hut is in fact a principal sum payment of which is being 
spread over a period, and is being paid with interest calculated in 
a way familiar to actuaries — in such a case income-tax is not pay- 
able on what is really capital : Secretary of State for India v. 
Sooble (1903, A.C. 299 ; 72 L.J.K.B. 617). On the other hand, a 
man may sell his property nakedly for a share of the profits of the 
business. In that case the share of the profits of the business would 
be the price, but it would bear the character of income in the 
vendor’s hands; Chadwick 'v, Vearl Life Insurance Co. (1906,2 K.B. 
507, 514 ; 74 L.J.K.B. 671). In such a case the man bargains to 
have, not a capital sum, but an income secured to him, namely, 
an income corresponding to the rent which he had before. I think, 
therefore, that what I have to do is to see what the sum payable 
in this case really is. The ascertainment of an antecedent debt is 
not the only thing that governs, although in many cases it is a very 
valus^ble guide, In this case... the property was sold for a certain 
sum, and in addition the vendor took an annual sum which was 
dependent upon the volume of business done ; this is to say, be took 
some thing which rose or fell with the chances of the business. 
When a man does that he takes an income; it is in the nature of 
income and on that ground 3 decide this case.” 

Perhaps the commonest example of a case where a capital 
sum is converted into income, is where an annuity is purobaeed. 
In such a case the annuity is clearly taxable. 

This example moreover forcibly illustrates what is the primary 
test for determining the nature of the payment. The test is whe- 
ther the capital sum has gone and completely ceased to exist. 

Thus in Foley v. Fletcher (28 L.J. Ex. at p. 109) Watson, B., 
expressed the test in these words : — 

“Annuities mean that where the annuity may be purchased 
with money the capital is gone and ceases to exist, and conse- 
quently the person to be charged is the person receiving the an- 
nuity, that is, the yearly sum, year by year. No capital is taxed 
there, because the principal has been converted into an annuity, 
and the annuity is chargeable.” 

As a further corollary of this principle, an important factor 
to be considered is whether the principal sum is liquidated or un- 
liquidated, i.e., whether there has been any prior ascertainment 
of a definite sum, as the purchase price. 
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It will be observed that in Jones’s case (supra) the royalty 
was of an indeterminate character since it varied with the profits, 
and this no doubt was a factor taken into consideration in deter- 
mining that the payments were in the nature of income and not 
of otpital. 

Two other cases may usefully be considered in this connec- 
tion : Delage v. Nugget Polish Co, (21 T.L.E. 454) and Chadwick 
V. Pearl Life Insurance Co. (supra), 

laDelage v. Nugget Polish Co., there was a sale of a manu- 
facturing process in consideration of annual payments for a period 
of 40 years equivalent to 8 per cent, of the gross sale receipts of 
the articles manufactured by the process. It was held that the 
annual payments were in the nature of annuities, and accordingly 
constituted income. In arriving at this decision, reliance was 
placed inter alia on the fact, as Phillimoee, J., put it, that 
there was 

“ no first ascertainment of a lump sum as the purchase 
consideration. 

In Chadwick v. Pearl Life Insurance Co. the reversion of cer- 
tain leasehold property, which was sublet at a gross rental of 
1,9251., but was subject to the payment of a ground rent of 300Z,, 
so that the net yield from the property to the vendor was 1,6251., 
p.a., was sold for a premium of 1,0001., the purchaser at the same 
time undertaking to pay the vendor in addition an equivalent sum 
of 1,6251 p.a. until the expiry of the term, no sum being fixed as 
the total amount to be paid. It was held that the intention of the 
transaction was that the vendor should continue to receive as in- 
come to the end of the term the same net amount as had been 
previously received as rent, and that the annual payments to the 
vendor were payments of an annuity or other annual payment 
(i.e., income and not capital), from which tax was properly deducti- 
ble at the source. Stress again was laid on the fact that the agree- 
ment did not involve any obligation to pay a fixed sum. 

As Walton, J., pointed out (1906, 2 K.B, at p. 614) ; 

“ It is obvious that there will be oases in which it will be very 
difijcult to distinguish between an agreement to pay a debt by 
instalments and an agreement for good consideration to make cet- 
tain annual payments for a fixed number of years. In the one 
case there is an agreement for joint ponsideration to pay a fixed 
gross amount and to pay it by instalments ; in the other there is 
an agreement for good consideration not to pay any fixed gross 
amount, but to make a certain or it may be an uncertain number 
of annual payments. The distinction is a fine one, and seems to 
depend on whether the agreement between the parties involves an 
obligation to pay a gross sum. It is plain that no estimate of any 
gross amount was involved in the contract between the parties." 

Mr. Justice Walton further considered that it madp 
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“ no difference whether the contract to make the annual pay- 
ments is entered into in consideration of money paid or in consi- 
deration of property assigned.” 

And it may be added that neither is " the mere circumsiance 
of a pre-existing debt” the test (per Rowlatt, J., in v. 

Dickson, 1929, 2 K.B. 86, at p. 89) nor the fact that the capital is 
to continue in a series of equal payments consisting of capital and 
income indistinguishably : Secretary of State for Indian. Scohle 
(supra). In the latter case only that part of the payment which 
is determined to represent interest will be taxable. 

Reference again may be made to Perrin Dickson (1929, 2 
K.B. 85; 1930, 1 K.B. 107), There a policy was taken out to 
insure the education of aeon of the policy holder, and the sub- 
stance of the bargain, as the Court held it to be, was as follows: — 

If the son died before the age of 15, the insurance company 
was to refund the whole of the premiums paid but without inter- 
est; if the son died between the ages of 15 and 21, the company 
were to refund, but again without interest, the balance of the 
premiums paid after deducting therefrom any paymenls already 
made by the company under the policy, and lastly, if the son 
lived to the age of 21, the company were to repay the whole of 
the premiums paid with compound interest at 8 per cent, by seven 
annual payments. 

The premiums that were payable were six annual premiums 
of 90f. each, and the annual sums payable by the insurance com- 
pany were lOOf. for seven years, which latter payments were only 
to be made in the event of the son attaining the age of 21. 

It was held that the annual payments which were ultimately 
made by the company (the son having attained the age of 21) 
were not annuities, but were re-payments of principal with 
interest, and that tax was accordingly payable only on such parts 
of the payments as constituted interest. 

The basis of this decision was that the capital represented by 
the premiums was never lost, since in certain eventualities it was 
to be returned, but without interest in so far as it had been paid, 
and in others it was to be returned with compound interest at 
3 per cent. The mere fact that the policy did not. expressly provide 
for the return of any premiums in the event of a failure to pay all 
the premiums, was considered not to alter the nature of the 
transaction. 

This case serves to emphasise the prinaary principle, which 
was referred to earlier in this article, that the prinaary test i.s whe- 
ther or not the capital has completely gone and has ceased to exist. 
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[In The Habeas High Couet.] 
COMMISSIONER OP INCOME TAX, MADRAS 

JANAB HAJI MUHAMMAD SADAK KHOYEE SAHIB. 

Beasley, C.J., Eamesam and King, JJ. 

• December 13, 1934. 

Aqbicultijral Inoome— Mortgage with Possession- 
Income Received by Mortgagee and Credited towards 
Interest— Whether Aqeicudtdeal Income- Indian Income 
Tax Act (XI of 1922), Section 4 (3) (viii). 

The assessee, in the course of Ms money-lending business 
advanced to a zamindar a sum of Bs. 1,50,000. The zamindar 
was to pay interest at one per cent, per mensem at the end of the 
yectr and to pay compound interest on default. Possession of 10 
villages was made over to the assessee as security for the loan and 
he was directed to take possession of 11 other villages after paying 
off a creditor in whose possession they were. The assessee was to 
take 6 per cent, of the gross receipts from the properties for 
establishment charges, and to credit ^ohat remained after paying 
peshkash and meeting repairing charges, towards the interest due 
to him. If there was any surplus it was to be credited towards 
principal. The term of the mortgage was ten years. The assessee 
received Bs. 17,898 from the properties during the year of account 
and income tax was levied on this sum. He claimed exemption 
under Section 4 (5) {viii) on the ground that it was agricultural 
income: Held, ow a reference by the Commissioner, that the in- 
come thus received by the assessee was agricultural income, though 
he had credited it towards interest and it was exempt from tax. 
Held further, that the fact that there was a provision for deduc- 
tion of fice per cent, for expenses and a further provision em- 
powering the mortgagor to ask for inspection of the accounts 
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did not make any difference. The fact that a particular rate oj 
interest was mentioned in the deed was also immaterial. 

Per Eamesam, J. — What one has to look to in such cases is 
who receives the rent from the tenants. If the mortgagor receives 
it from the tenants it is agricultural income in his hands and 
when it passes from his hands it is not. Similarly, if the mort- 
gagee collects it, it is agricultural income in his hands. What 
use he puts it to is immaterial. 

Cases referred to : 

COMMISSIONBB OP INCOME TaX, BiHAB & OBISSA V. SiB 

Kameshwab Singh [1934] (1934 I.T.R. 107 ; A.I.R. 1934 I*at. 
107). 

COMMISSIONBB OF INCOME TaX, MaDBAS V. IbBAHIMSA KoW- 

THBB [1928] (I.L.R. 51 Mad. 455 ; 110 I.O. 207 ; 3 I.T.C. 33). 

Mukcnd Sabhp, In re [1928] (I.L.E. 60 All. 496;. 107 I.C. 
G83 ; 2 I.T.C. 495). 

SUBBAHMANTA SaSTBIQAIi V. COMMISSIONBB OF InOOMK TaX, 

Madbas [1926] (2 I.T.C. 182). 

Case stated by the Commissioner of Income Tax, Madras, 
under Section 66 (2) of the Income Tax Act. 

Statement of case. — “ I have the honour to refer the follow* 
ing case for the decision of the Hon’ble the Judges of the High 
CDurt under Section 66 (2) of the Indian Income Tax Act, XI of 
1922, (hereinafter referred to as the Act.) 

2. The petitioner, Janab Hajee Muhammad Sadak Khoyce 
Sahib, carried on money-lending business at Yizianagaram within 
the jurisdiction of the Income Tax Officer, Vizagapatam Circle. 
In the coarse of the money-lending business he advanced to the 
Zemindar of Salur a sum of Es. 1,50,000 on the mortgage of his 
lands. According to the mortgage-deed this sum was advanced on 
8th November, 1928, on a combined usufructuary mortgage of 21 
Jirayati villages and simple mortgage of 26 inam lands and 6 other 
villages belonging to the mortgagor. The terms of the deed were, 
that the principal sum should bear interest at 12 per cent, per annum, 
that the interest due for each year should be paid at the end of that 
year, that in default of such payment the overdue interest should 
be capitalised, that this capitalised interest should bear interest at 
the same rate, that the principal together with any unpaid interest 
should be repaid before the expiry of ten years from the date of the 
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documenli, that in default of such repayment the mortgagee was to 
be at liberty to file a suit and recover the balance due by the sale of 
the mortgage properties. He was also at liberty to proceed against 
the other properties of the mortgagor and also against him person- 
ally if the mortgage properties were insnfScient to satisfy the 
claim. The deed further provided that the mortgagee was to get 
possession of the 21 Jirayati villages, manage the properties, keep 
accounts, collect the rent from the tenants, take 5 per cent, of the 
gross collection as management expenses, meet the law charges, 
and the expenditure on account of all usual and necessaiy repaiis, 
pay the peshknsh and other amounts due to Government ; and out 
of the balance then available he was to appropriate the interest 
due on the mortgage according to its terms and any surplus there- 
after was to be credited towards the principal. Further, under the 
terms of the deed the mortgagee was accountable only in respect 
of rente collected by him and was not responsible for uncollected 
rents ; nor was he responsible for any loss or entitled to any pro- 
fit that might arise providentially or politically ; any such addi- 
tional profit or income collected by him was to be credited to- 
wards the mortgage account. The petitioner’s rights were 
limited to the collection of the rents from tenants. Other rights 
of the land owner, e.g., creation and determination of tenancies, 
grant of prospecting and mining leases etc., were reserved to the 
mortgagor. Any payment by the mortgagor during the term of 
the mortgage, not being less than Bs. 5,000, was to be credited 
towards principal. Lastly, the mortgage deed ends with the re- 
cital, “ since we are not able to raise any loan with better terms 
and less rate of interest than those mentioned in this deed, and on 
our being advised by our well-wishers that these terms are good 
we execute this mortgage in our own interest.” A translation of 
the mortgage deed is filed, marked Exhibit A. 

3. In accordance with the terms of the mortgage deed the 
petitioner was put in possession of the 21 Jirayati villages. He 
has also been recognised, for the time being, as a limited proprietor 
of these villages, under the Limited Proprietor's Act (IV of 1911). 
He has ever since been collecting the rents from the tenants with 
the aid of his own staff, paying the proportionate peshkush fixed by 
the Collector in respect of these villages and meeting the various 
charges incidental to the management of the estate. The net 
amount of the collections available for appropriation towards the 
interest due on the mortgage for the fasli year ended 30th June, 
1930, was Bs. 17,393 according to the books kept by the petitioner, 



4 


INCOME TAX EEPOUTS 


Il9;i6 

(A copy of the petitioner’s account showing receipts and disburse- 
ments for the year is filed, marked Exhibit B). He appropriated 
this Bs. 17,398 towards the interest due on the mortgage, the total 
interest due being Es. 18,000. The Income Tax Officer proposed 
to include this sum of Es. 17,393 in the assessment of the peti- 
tioner. The petitioner objected and contended that the villages 
mortgaged to him with possession consisted of agricultural lands, 
and that the income realised by appropriating either the whole or 
a portion of the net collections of the rent from these lands towards 
the interest due on the mortgage should be treated as agricultural 
income exempt from tax. The Income Tax Officer examined this 
contention in the light of the terms and conditions of the mortgage 
deed, and having regard to the fact that what the petitioner was 
entitled, to under the deed was only the fixed amount of interest, 
vis., Es. 18,000 and to the fact, that the petitioner was accountable 
otherwise to the mortgagor in respect of the collections of rent and 
the disbursements thereof, he held that what was received by the 
petitioner in this case was interest on the loan assessable to income 
tax, and not rent from agricultural lands exempt from tax. A 
copy of the Income Tax Officer’s order is filed, marked Exhibit C. 

4. The petitioner appealed to the Assistant Commissioner 
unsuccessfully. A copy of the Assistant Commissioner’s order is 
filed, marked Exhibit D. 

6. The petitioner now requires me to refer to the High Court 
various alleged questions of law said to arise out of the Assistant 
Commissioner’s order. I consider that the only question of law 
that arises on the facts of this case is the following and I accord- 
ingly refer it for the decision of the Court. 

Question . — “ Whether on the facts of this case the sum of 
Es. 17,393, appropriated towards the interest due under the mort- 
gage is exempt under Section 4 (3) (viii) of the Act.” 

6. In support of his contention that the income in question 
is agricultural income falling within the scope of the exemption 
conferred by Section 4 (3) (viii) of the Act, the petitioner relies 
mainly on the decision of this Court in T.K.E. Ibrahimsa Bowiher 
V. Commissioner of Income Tax, Madras (51 Mad. 455 ; 3 1.T.C. 33). 
But there are two fundamental differences between the petitioner’s 
case and Ibrahimsa Eavuther’s. While there was no stipulation as 
to any interest in Ibrahimsa Boiother's Case there is an express 
stipulation in the petitioner’s case for the payment of interest 
every year at a definite rate, and there are further provisions for 
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capiUhsiag the unpaid interest and for charging interest on the 
capitalised sums. Secondly, while in Ibrajiimm Uowther's Case 
the entire income accruing from the mortgaged properties was to he 
taken a/nd enjoyed by the mortgagee lait/t (apparently in 

lieu of the interest which he would otherwise have got for the user 
of his money) the petitioner is entitled under the mortgage docu- 
ment to nothing more and nothing less than interest at 12 per cent, 
on his capital. In other words he could appropriate towards inter- 
est only a fixed sura and the balance of the net collection has to 
be credited towards principal. It is noteworthy that under the 
terms of the mortgage bond, the petitioner is not in physical pos- 
session of any land nor has he the right to create or terminate 
tenancies. The fact that the interest was stipulated to be paid out 
of the rent collected from the tenants does not seem to matter 
because it is merely a provision prescribing the method of payment, 
a question of ways and mea’ns. The facts of this case are funda- 
mentally different from those of IbrahimsaJRowther's Case, In my 
opinion what is received by the petitioner in this case is interest on 
the mortgage loan and not rent from agricultural lands exempt 
under Section 4 (3) (viii) of the Act. The question should be 
answered accordingly.” 

A. Erishnaswami Iyer, for the assessee. 

ilf. Patanjali Sastri, for the Commissioner. 

This petition having stood over for consideration the Court 
delivered the following judgment: — 

Eambsam, J. — This matter comes on before us on a reference 
by the Commissioner of Income Tax under Section 66 (2) of the 
Indian Income Tax Act. The facts of the case are these. The 
assessee, Janab Hajee Mohammad Sadak Khoyee Sahib, carries on 
money-lending business in Vizianagaram witliin the jurisdiction of 
the Income Tax Officer, Vizagapatam Circle. In the course of his 
money-lending business he advanced a sum of Es. 1,60,000 to the 
Zaniindar of Salur in the Vizagapatam District and obtained a 
mortgage deed which is Exhibit A, dated the 8th November 1928. 
The document directs the amount of consideration to be paid to 
various creditors of the mortgagor. It provides for payment of 
interest at one per cent, per mensem at the end of the year. If 
the interest is not fully discharged at the end of the year, overdue 
interest will be added to the principal and will carry compound 
interest. The principal amount has to be paid within ten years. 
At the end of ten years if the amount is not paid the mortgagee 
may file a suit for sale. Possession of 10 out of 21 Jirayati villages 
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in Schedule A attached to thedocument was delivered to the mort- 
gagee. The other eleven villages were then in the possession of 
the Maharajah of Vizianagaram who was one of the creditors 
intended to be paid off from the consideration of this mortgage. 
The mortgagee himself is to pay off the debt and to take possession 
of those 11 villages. Certain other villages and inam lands were 
also mortgaged but without possession. So that the document is 
a mixture of a usufructuary mortgage and a simple mortgage. It 
is also provided that the mortgagee may take five per cent, of the 
gross receipts for establishment charges. After meeting the 
expenses necessary for repairs and after payment of peshkash due 
to Government the balance is to be credited towards the interest 
on the bond. If there is any surplus it should be credited towards 
the principal. No objection is to be raised to the accounts kept by 
the mortgagee. The peshkash to be paid by the mortgagee is to 
be the proportionate peshkash. The mortgagor reserves to him- 
self the right of leasing out waste lands and unauthorised cultiva- 
tions and also resumption of subsequent inams. But the mortgagee 
is to have the benefit of the additional income so realised. Mining 
leases may also be issued by the mortgagor but the royalty should 
go to the mortgagee, and both should have the right of scrutinising 
the accounts of the mining leases. The mortgagor is to be allowed 
once a year inspection of the D. G. B. irrigation etc., accounts, the 
muchilikas and other records that may be maintained by the mort- 
gagee and if the mortgagor requires a copy of any of those docu- 
ments, it should be given. The mortgagor undertakes to deliver 
all records such as muchilikas, D.O.B. accounts and other records 
that are with the Maharajah of "Vizianagaram. Whenever the 
debt is paid off the villages are to be put back in the possession of 
the mortgagor. Under this document the mortgagee has entered 
into possession. He has also been recognised as the limited pro- 
prietor of the estate under the Limited Proprietor’s Act (IV of 
1911). In the year of account the assessee received Es. 17,393, 
slightly less than one year’s interest. 

On these facts the Commissioner of Income Tax wanted to 
assess the income on the ground that it is not agricultural income. 
The assessee claimed exemption under Section 4 (3) (viii) of the 
Act. In Commissioner of Income Tax, Madras v. Ibrahimsa 
Bowther, a Full Bench of five Judges of this Court held that the 
profit derived from land under the usufructuary mortgage of that 
case was exempt from income-taxon the ground that it was agri- 
cultural income. In that case the profit of the land was to be 
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enjoyed by the mortgagee in lien of interest, no particular rate of 
interest being specified. Except this fact there is no other differ- 
ence between that case and this case. However, it is argued be- 
fore as that the case is distinguishable from this. 

It will be convenient first to discuss the matter from first prin- 
ciples. Omitting the case where a cultivator is also the owner of the 
land which he cultivates and therefore enjoys the produce which 
is an obvious case, the simplest case for consideration is where a 
person enjoys the land through his tenants and the tenants pay 
rent to him either in cash or in kind. In such a case the rent 
received by the landlord is undoubtedly agricultural income with- 
in the meaning of the Act. Though he himself does not cultivate 
and may get the rent in money, still it is agricultural produce of 
his land which he receives in one shape or other. Though the 
point does not arise, I may add that the existence of an inter- 
mediary between the landlord and tenant makes no difference. 
For instance if a Zamindar gives a farming lease of several of his 
villages to a farmer of revenue the farmer collects rent from the 
various tenants and after deducting some percentage for his profits 
pays the balance to the Zamindar. In such a case not only the re- 
ceipts by the farmer from the tenants but also the receipts by the 
landlord from the farmer would be agricultural income. The con- 
trary cannot be suggested. In some of the districts in this Presi- 
dency especially Ganjam such farming leases usually c&lled IJara 
or Mustagari are very common and in some of the Zamindaris that 
is the only mode according to which a Zamindar enjoys the income 
of the Zamindari. So far there is no question of mortgage. But 
now suppose the owner of the land executes a mortgage of hie 
land to a creditor. If the mortgage is simple, the mortgagor 
himself collects the income from the land and if he then pays it to 
the mortgagee, even if he pays in kind, in the mortgagee’s hands 
it is not agricultural income but only interest. Having been once 
received by the owner of the land as agricultural income, further 
payments by him would not be in the character of agricultural 
income. But suppose in such a case instead of the mortgage 
being a simple mortgage it is a usufructuary mortgage, i.e., pos- 
session of the land is transferred to the mortgagee. Thereafter 
the mortgagee collects the rent from the tenants. In such a case 
it is held in Commissioner of Income Tax, Madras v. Ibrahimsa 
Bowther and also in Mukund Sarup, In re, (first part of the 
judgment at pp. 497 and 498) and in Commissioner of Income 
Tax, Bihar and Orissa v. Sir Eameshwar Singh that the in- 
come received by the mortgagee from the tenants is agricultural 
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income and is exempt from tax, the reason for this being ap- 
parently that the mortgagee directly collects it from the tenants 
just as in the case of a simple mortgage the mortgagor collects it 
from the tenants. In such a case it might be reasonably argued 
for the Crown that though the mortgagee collects the rent from 
the tenants directly, the reason for it is that it is strictly the mort- 
gagor’s money but the mortgagor authorised him to collect and 
take it towards his interest and therefore though it may be agri- 
cultural income of the mortgagor when the mortgagee takes it in 
payment of his own interest it is not agricultural income but 
merely income from money-lending. Though this argument was 
accepted in the decision reported in Subrahmanya Sastrigal v. 
Commissioner of Income Tax, Madras, which was overruled in 
Commissioner of Income Tax, Madras v, Ibrahimsa Bowther, it 
was not accepted in the latter case as well as in Mukund Saruf, 
In re, and in the Patna case, The only reason for this can be that 
what one has to look to is — who receives the rent from the ten- 
ants. If the mortgagor receives it from the tenants it is agri- 
cultural income in his hands and when it passes from his hands it 
is not. Similarly, if the mortgagee collects it from the tenants it 
is agricultural income in his hands. What use he puts it to is 
immaterial. I am not now discussing the question whether this 
is sound or not. Obviously this is the ratio decidendi of the 
three cases mentioned. If so, such ratio decidendi applies to 
all cases of usufructuary mortgage. I am unable to distinguish 
the case before us from those cases on the ground that in this case 
there is the provision for a deduction of five per cent, from the 
gross profits or that the mortgagor may ask for inspection of the 
documents once a year. So far as the deduction of five per cent, 
from the gross income is concerned that is the usual expenditure 
which all landlords have got to incur in collecting the rent, and the 
mortgagee also has necessarily to incur such expenditure. But 
instead of deducting the amount of the actual expenditure the 
parties fixed it at a certain figure, viz., five per cent, of the gross 
collections. I do not see how this can make a difference for the 
purpose of argument. In both oases it is either really the money 
of the mortgagor taken by the mortgagee towards his interest and 
therefore liable to assessment or income directly collected from 
the tenants by the mortgagee and hence agricultural income 
not liable to be assessed. The truth is that it has both these 
characteristics. But the question is which of these we have 
to look to. According to the three cases mentioned we have 
to look more to the fact that the collection is made directly 



1936] OOMMSB. OP INCOME lAX, MADEAS V. KHOYBE SAHIB 


by the mortgagee from the tenants and not to the fact that he 
afterwards credits it for his interest. Similarly, the clause relating 
to inspection can have no bearing on the matter. I can understand 
that if there is a clause that at the time of the collection a repre- 
sentative of the mortgagor must always follow the OfScer of the 
mortgagee keeping an eye on the collections and preventing any 
possibility of collusion, such a clause makes a good deal of difference. 
For in such a case the collection is all made under the mortgagor’s 
supervision though he is not allowed to take it and only the mort- 
gagee takes it. But in this case it is not even that. It seems to me 
that the fact that in Commissioner of Income Tax, Madras v. 
Ibrahimsa Bowiher, no particular rate of interest is mentioned is 
also immaterial. Undoubtedly the profits are taken towards intej- 
est. If one is curious enough to know at what rate it works one 
can easily take the average income and make the arithmetic as to 
how much it comes to as interest. It is possible that the profits 
may be slightly varying ; the interest too may be slightly varying 
but on the average there is no difficulty in describing that the 
interest works at such and such a rate, and the profits are obvi- 
ously taken by the mortgagee towards his interest though without 
mentioning the rate at which it works. I do not see therefore 
how such a thing can make any difference. If in this case we are 
to hold that the income is not agricultural income but has only the 
character of interest, it seems to me that we will be doing so in 
the face of the three cases cited above. It is not possible to hold 
in that way without dissenting from them. 

At this stage it may perhaps be mentioned that for all practi- 
cal purposes the mortgagee is the landholder. He is recognised as 
proprietor. He pays the peshkash to Government. He under- 
goes all the trouble of going to the tenants and collecting the rent. 
It is he who has to exchange muchilikas and pattas under the 
Estates Land Act. If a ryot refuses to exchange muchilikas or to 
pay rent it is the landholder that has to undertake legal proceed- 
ings for those purposes, and not the mortgagor. It will certainly 
be anomalous to say that he is not a landholder and the income 
he collects is not agricultural income though on the other hand it 
is also true that he is doing all this because interest is due to him 
on a debt. 

In my opinion we ought to follow the decision in Commis- 
sioner of Income Tax, Madras v. Ibrahimsa Bowther and leave 
the Commissioner of Income Tax to appeal to the Privy Council 
if he chooses. 
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There is one point in Muhund Samp, In re, which does not 
arise in the present case. There is a lease back to the mortgagor 
and the mortgagee takes from the mortgagor ostensibly as rent but 
really the interest due to him. Sometimes the two may be differ- 
ent. The rent may be much higher than the interest due but the 
mortgagee takes only the interest due to him. Still it was held in 
that case that it is agricultural income (Vide pp. 498 onwards). 
Here again the only reason for this can be that the mortgagor pays 
as lessee to the mortgagee. There is a double relationship of land- 
lord and tenant first between the mortgagor and his tenants and 
secondly between the mortgagee and the mortgagor. As was 
pointed out in the earlier part of the judgment that ought not to 
make a difference. But where under the guise of a leasevwhat is 
taken is really interest which is different from the rent on the land, 
one may argue that in such a case the lease is merely a mask and 
the mortgagee merely gets interest. But this argument did not 
recommend itself to the learned Judges who decided Mukund Sarnp, 
In re. This point does not arise in the present case but I only 
point out that even in a case beyond the facts of this case it was 
held that it was agricultural income. In the present case there is 
no such difficulty. It is not the mortgagor that collects but it is 
the mortgagee himself that directly collects it from the tenants and 
there is no lease back to the mortgagor. So this is an a fortiori 
case looked at from the point of view of the 50 All. case. My 
answer is that the income is not assessable. Costs to the assessee 
Bs. 250. Befund ordered of his deposit of Bs. 100. 

The Chief Justice : — I agree. 

Kino, J. : — I agree. 


Befermce answered accordingly. 
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[In The Madbas High Coubt.] 

SOUTH INDIAN INDUSTRIALS, LTD. 

V. 

COMMISSIONER OP INCOME TAX, MADBAS. 
BeasIiET, C. J., Bamesah, J., and King, J. 

December 12, 1934. 

Income Tax — Losses- -Assbsseb Oabbxing on Sevebal 
Bosinbssbs— Some Businesses Closed Down — Loss in Respect 
OP Such Businesses, Whbthbb Can Be Set ofp Against In- 
come Pbom Running Business — Indian Income Tax Act (XI op 
1922), Sections 2 (4), 10 and 24. 

The assessee compmy was formed in 1904 to acquire and carry 
on the businesses of the Chittivalsah Spinning and Weaving Co., 
the Madras Portland Cement and Tile Worhst and certain Cement 
Works, Bice Mills and Foundry which belonged to Messrs. Arbuth- 
not d Co. There was another object, namely, to acquire and hold 
shares in other companies carrying on similar business. In pur- 
suance of the last mentioned object the company had purchased a 
large number of shares in a jute company and received in the year 
of account Bs. 1,40,000 by way of dividends. Against this the 
assessees claimed to set off Bs. 1,69,489, odd, being the loss alleged 
to ha/ve been sustained in the Bice Mills, Cement Works, Brick and 
Tile Works and the Foundry, including a sum of Bs. 87,015 odd 
as depreciation. It was found that the assessee company carried 
on the various businesses till 1925 and that from 1926 onwards it 
was merely existing to dispose of its various concerns to the best 
advantage before closing down finally. No trade was done in the 
year of account in regard to the business in respect of which the 
set-off was claimed except sales of old stock. Bui the holding of 
the shares in the jute company continued. It was contended that 
the assessee company was not entitled to set off against the divid- 
ends the losses sustained in the other concerns inasmuch as the 
assessee had ceased to carry on the business of those concerns : 
Held, on a reference by the Commissioner, that the carious concerns 
acquired by the company were separate businesses ; Section 10 of 
Income Tax Act only dealt with businesses that are being carried 
on and not businesses which have ceased to be carried on as in 
this case and the assessee company was not therefore entitled to set 
off the losses claimed against the income from dividends. 

Beasley, C. J. — Because a company carries on several con- 
cerns, it cannot be held that all are one business, A company can 
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ociTry on SBVCTCtl distinct and scpatate businesses and it must al- 
ways be a question of fact whether those businesses are separate 
businesses or whether they are so interlocked with the main chief 
business of the company as to be really one business, 

AbUNACHALAM ChBTTY ■». COMMISSIONBE OS' INCOME TaX, 
Madbas [1929] (1. L. E. 52 Mad. 296 ; 112 LC. 697 ; 3 I.T. 0. 
209) explained. 

Cases referred to : 

COMMISSIONEE OB INCOME Tax, MaDBAS 0. SlDOHA GOWDEK 
[1932] (I. L. E. 55 Mad. 818 ; 137 I. C. 689 ; 62 M. L. J. 638 ; 
A. I. E. 1932 Mad. 375). 

COMMISSIONEE OF INCOME TaX, MaDBAS V. BeST & Oo., Lit). 
[1932] (I. L. E. 55 Mad. 832; 63 M. L. J. 15 ; A. 1. E. 1932 
M. 434 ; 138 I. G. 485). 

Scales v. Gbobob Thompson & Co., Ltd. [1928] (13 Tax 
Cas. 83). 

Case stated by the Commissioner of Income Tax, Madras, 
under Section 66 (3) of the Indian Income Tax Act. (0. P. No. 
128 of 1933). 

STATEMENT OF CASE. 

“ I have the honour to refer the following question for the 
decision of the Hon’ble the Judges of the High Court under Sec- 
tion 60 (3) of the Indian Income Tax Act, XI of 1922 (hereinafter 
referred to as the Act). 

2. The petitioner (hereinafter referred to as the company) is 
a limited company registered in the year 1904 under the Indian 
Companies Act, 1882. The main objects of the company as set 
out in its Memorandum of Association were : 

(1) To acquire and carry on the business then carried on by 
the Chittivalsah Spinning and Weaving Company Limited at 
Ohittivalsah ; 

(2) To acquire and carry on the business then carried on by 
the Madras Portland Cement and Tile Works Ltd., at Madras and 
Bangalore ; and 

(3) To acquire and carry on the businesses then carried on by 
Messrs. Arbuthnot & Company, Madras, including their {a) Cem- 
ent Works in Calcutta, (i>) Eice Mills at Needamangalarn and 
Tiravalur and (c) Eeliance Poundry at Madras. A copy of the 
Memorandum of Association is filed, marked Exhibit A. 
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In pursuance of its objects the company acquired and carried 
on the various businesses above mentioned and also certain other 
businesses, until the year 1923. In this year, the Imperial Bank 
of India, to which the company owed large sums of money, moved 
the High Court for the winding-up of the company and as a result 
the several businesses were, under the orders of the High Court, 
taken over and conducted by the Official Liquidator till 1925. The 
liquidation proceedings were then withdrawn by consent and the 
company tried to resume its activities with an increase of its share 
capital but apparently without success. From this year onwards, 
the company was existing, as is admitted in several of its letters 
(some of which are extracted below) merely to dispose of its various 
concerns to the best advantage before closing down finally. In its 
letter to the Income Tax Officer dated 7th February, 1928, the 
company stated “ (1) The stocks and outstandings of the Eeliance 
Engineering Works and Cement works have been handed over to 
Messrs. Parry & Company from July 1926, (2) Shell quarries to 
Messrs. C. V. Varadarajulu Chetty and M. Eanganadam Ayyar 
from 20th August, 1926, (3) Chittivalsah Jute Mills to Messrs. 
Mcleod and Company, Calcutta, from 18th May, 1926, (4) 
Tiruvalur and Needamangalam Bice Mills sold to Messrs. Siddick 
Meanjee Sait & Sons, Coonoor, on 1st December, 1927. On the 
13th December, 1929, while submitting its profit and loss state- 
ments for the years 1928-29 and 1929-30 the company wrote to 
the Income Tax Officer as follows : “ Please note that we are not 
doing any business since November 1926 and we have closed all 
our concerns since then ”. Again on 17th February, 1930, the 
company wrote “ we are not doing any trade for the following 
concerns since November 1926 ; — 

(a) City Brick & Tile Works. 

(b) Madras Cement Works. 

(c) Needamangalam Bice Mill. 

(d) Tiruvalur Bice Mill. 

(e) Beliance Engineering Works. 

(/) Eeliance Bice Mill. 

(ff) Shell Quarries. 

(h) Vellore Bice Mill. ” 

111 reply to a letter from the Begistrar of Joint Stock Com- 
panies asking why no steps had been taken for the winding-up of 
the company (having regard to its financial position) the company 
stated on 7th December, 1931, “ the matter of winding-up is under 



IHCOME Sax EfifOBTS 


14 


[1935 


consideration. Since there are some litigations pending the neces- 
sary steps could not be taken immediately.” 

3. In response to a notice issued under Section 22 (1) of the 
Act for the assessment of the year 1930-31 (based on the income of 
the previons year — the year ending 30th September, 1929) the 
company filed on 31st July, 1931, the return of income with audited 
Profit and Loss Statements showing a net loss of Es. 4,988 as 
shown below : — 



Es. 

A. 

P. 

G-eneral charges including depreciation 

... 37,016 

0 

2 

Loss on Vellore Eice Mills 

71 

1 

0 

„ Cement Works 

... 29,608 

0 

5 

„ City Brick and Tile Works 

... 13,177 

2 

10 

„ Eeliance Eice Mills 

... 17,129 

6 

5 

„ Eeliance Engineering Works 

... 62,488 

6 

7 

Total Loss 

... 1,59,489 

1 

6 


Less Profit 



Es. 

A. 

P. 

Insurance Commission 

18 

4 

0 

Dividend net 

1,40,018 

4 

0 

Net Loss ... 

Deduct income tax on divi- 

19,470 

13 

6 

dends 

14,482 

12 

0 

Loss returned 

4,988 

1 

6 


The company applied also for refund of the tax paid on the 
dividends. The trading account filed for this year showed that the 
total sales during the year of account amounted to Es. 2,066 and 
that there were sales of old stock Es. 260 in the Madras Cement 
Works, and Es. 1,806 in the City Brick and Tile Works, Bangalore. 
There was no purchase or manufacture of any kind during the 
year. In fact, it was admitted that no business whatsoever was 
carried on except the sale of the old stock mentioned above. The 
loss of Es. 1,59,489 was mainly due to the payment of interest on 
money borrowed, depreciation on the machinery and buildings, 
bad debts written off, loss in revaluation of closing stock due to* 
deterioration, and establishment and miscellaneous charges of the 
various concerns. 
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On a close examination of the prior records of the case, the 
Director’s report filed for this year and on the facts set out in 
paragraph 2 above it appeared to the Income Tax OfiBcer that the 
company had not carried on any business either daring the year 
of account in question or at any time since November 1925. The 
Income Tax Officer therefore considered that the loss claimed as a 
set off against the income from dividends was not really a trading 
loss. Hence he proposed to disallow it and assess the company to 
super-tax on its income, Es. 1,54,493 from dividends. The company 
objected and contended, amongst other things ; 

(1) that the Income Tax Officer’s finding that it did not 
carry on business was not correct inasmuch as a company regis- 
tered under the Indian Companies Act should be supposed to carry 
on business in law and in fact until it is wound up ; 

(2) that the statutory meetings were held and the statutory 
reports were submitted to the Begistrar of Joint Stock Companies 
as usual during the year in question, that therefore it had not 
ceased to exist ; and 

(3) that though no fresh stock was manufactured or pur- 
chased the company was selling its old stock and therefore it could 
be said to carry on business. 

The Income Tax Officer overruled these objections for the 
reasons stated in his order. A copy of the Income Tax Officer’s 
order is filed marked Exhibit B. 

4. On appeal the Assistant Commissioner confirmed the In- 
come Tax Officer’s findings. A copy of the Assistant Commis- 
sioner’s order is filed, marked Exhibit C. 

5. The petitioner then filed an application before me under 
Section 66 (2) of the Act and required me to slate a case and refer 
2 questions for the decision of the High Court. I declined to state 
a case on the ground that no question of law arose. A copy of my 

order is filed, marked Exhibit B. 

* 

6. The petitioner thereupon moved the High Court under 
Section 66 (3) of the Act and by its order dated 23rd April, 1924, the 
High Court has directed nle to state a case and refer the following 
question : 

“ Whether there was sufficient legal evidence to justify the 
Income Tax Officer’s finding that during the year of account the 
company carried on no business within the meaning of Section 2 

(4) of the Income Tax Act, XI of 1922, and that the losses claimed by 
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the company were of a capital nature and could not be set off 
against the income from dividends 

7. I take it that the Court proposes to consider whether a 
certain conclusion of fact was based on evidence. The question 
whether the evidence was sufficient, in other words, whether the 
right conclusion was drawn from the evidence, does not I believe, 
arise as a matter of law. 

8. First, then, what was the conclusion of fact? For it 
appears to me that when once that conclusion is plainly stated, 
the contentions by which the petitioner company seeks to invali- 
date it will be seen to be irrelevant. The company contended that 
during the previous year it bad carried on the concerns known as 
the Vellore Eice Mills, the Madras Cement Works, the City Brick 
and Tile Works, the EelianceEice Mills and the Eeliance Engi- 
neering Works, and as a result had incurred losses which must be 
set off against its income from dividends in the computation of its 
total income. The Income Tax Officer held, on the contrary, that 
the company had ceased to carry on the business of these five 
concerns, and had sustained no “loss of profits or gains" which 
could be set off under Section 24 or otherwise against its other 
income. It is evident that if the company as the owner of these 
concerns, sustained losses by reason of a deterioration in their 
value or for any other reason, but not as the result of carrying on 
any business, the losses were of a capital nature and could not 
affect the amount of the company’s income. 

9. These are all manufacturing or industrial concerns, and the 
Income Tax Officer found that during the year no raw material 
had been purchased and no manufacture had taken place. Sales 
of old stock had been effected amounting to the negligible figure 
of Es. 2,066. These facts were not disputed and there were further 
various admissions by the company that it had not been carrying 
on the business of these concerns since 1925. In the face of these 
facts and admissions, it cannot, in my opinion, be said that the 
Income Tax Officer arrived at his conclusion without evidence. 

10. In its application to the Court the Company had advanced 
various contentions which, as I have indicated above, appear 
to me to be irrelevant. It is urged that the company continues to 
exist, has not been struck off the register of companies under 
Section 247 of the Companies Act as “ not carrying on business or 
in operation continued to hold meetings of shareholders and sold 
stock during the year ; and finally, that since the holding of shares 
is a legitimate activity of the company under Clause (L) of its 
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Memorandum o Association it should be deemed to be carrying 
on business so long as it holds shares in the Ohittivalsah Jute 
Mills Company, Limited. 

11. Now so far as the sales of stock are concerned, whether 
these amounted to the carrying on of business appears to be a 
question of degree and of fact. The facts are that sales took place 
to the extent of Es. 260 at the Madras Cement Works, and to the 
extent of Es. 1,806 at the City Brick and Tile Works, There 
were no sales at the Vellore Eice Mills, the Eeliance Eice Mills 
or the Eeliance Engineering Works. The total volume of the sales 
was insignificant. Sales to the extent of Es. 2,066 are not in my 
opinion a sufficient ground for holding that business was carried 
on which resulted in a loss of Es. 1,59,489. Moreover, the sales 
took place not in the course of business, but in the course of 
winding-up; the object was not to carry on business, but to dis- 
pose of the assets. 1 am aware that a trade or business may be 
carried on in the course of a winding-up, but there are no facts to 
indicate that that was done here. 

12. The other contention appears to be that because the 
company continued to exist and to hold shares in another company, 
it follows as a matter of law that the company was carrying on 
business. That may be true as a proposition of law ; I am not 
concerned to dispute it. A company can be struck off the register 
if it is “ not carrying on business or in operation ", which seems 
to imply that it may be in operation without carrying on business. 
But let it be assumed that this company, because it continued to 
be a company, was necessarily carrying on business. It does not 
follow that it was carrying on the businesses or concerns known 
as the Vellore Eice Mills, the Madras Cement Works, the City 
Brick and Tile Works, the Eeliance Eice Mills, and the Eeliance 
Engineering Works, and that it thereby sustained a loss of 
Es. 1,59,489. No proposition of law can warrant such a conclu- 
sion, if the facts are otherwise. 

13. In my opinion, therefore there was evidence upon which 
the Income Tax Officer could find as he did, and the question pro- 
pounded must be answered in the affirmative. This case issimilar 
to that of the Mahalakshmi TextiU Mills, decided by this Court 
and printed at page 83 of Volume VI, Income Tax Oases, the only 
difference being that the business in that case, in which a loss was 
said to have been incurred, was one which had not been started, 
whereas here the losses are claimed in respect of businesses which 
have been discontinued." 

K. V. Erishnaswami Ayyar and F. Bajagopala Ayyar, for the 
assessee. 

M. Patanjali Sastri, for the Commissioner. 

Beaslbt, C.J. — The question referred to us is : 

" Whether there was sufficient legal evidence to justify llie 
Income Tax Officer’s finding that during the year of account the 
company carried on no busipess within the meaning of Section 2 (4) 
1-3 
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of the Income Tax Act, XI of 1922, and that the losses claimed 
by the company were of a capital nature and could not be set off 
against the income from dividend.” 

The assessee-company is a limited company registered in 1904 
under the Indian Companies Act. The main objects of the com- 
pany as set out in its memorandum of association are: (1) to 
acquire and carry on the business then carried on by the Chitti- 
valsah Spinning and Weaving Company, Limited at Chittivalsah, 
(2) to acquire and carry on the business then carried on by the 
Madras Portland Cement and Tile Works, Limited, at Madras 
and Bangalore and (3) to acquire and carry on the business then 
carried on by Messrs. Arbuthnot & Company, Madras, including 
(a) Cement Works in Calcutta (b) Rice Milts at Needamangalam 
and liruvalur and (c) Reliance Foundry at Madras. There is also 
another object set out in its memorandum of association, namely, 
to take or otherwise acquire and hold shares in any other com- 
pany having objects altogether or in part similar to those of the 
company or carrying on any business capable of being conducted 
so as directly or indirectly to benefit the company. In pursu- 
ance of this last mentioned provision the company purchased a 
large number of shares in the Chittivalsah Jute Mills Company, 
Limited, receiving in the shape of dividends during the year of 
account Rs. 1,40,000. Against that sum the assessees claimed to 
set off Rs. 1,59,489-1-5 being the total loss alleged to have been 
sustained on the Vellore Rice Mills, Cement Works, City Brick 
and Tile W^orks, Reliance Rice Mills, and Reliance Engineering 
Works and including an amount of Rs. 37,016-0-2 as depreciation. 
A net loss of Rs. 19,470-16-5 was thus arrived at from which a 
sum of Rs. 14,482-12-0 was deducted being income tax on divi- 
dends,^ the loss returned being Rs. 4,988-1-6. In pursuance of 
its objects the company acquired and carried on various busi- 
nesses until the year 1923. In that year, the Imperial Bank 
of IndiSi to which the company owed large sums of money 
applied to the High Court for the winding up of the company and 
M a result the several businesses were, under the orders of the 
High Court, taken over and conducted by the Official Liquidator 
till 1926. Then, by consent, the liquidation proceedings were 
withdrawn and the company tried to resume its activities with an 
increase of its share capital but apparently without success. From 

that year onwards, the Income Tax Commissioner finds that the 
company was existing merely to dispose of its various concerns to 
their best advantage before closing down finally, and the letters 
refea-red to by him clearly support such a finding. It is clear that, 
with regard to the businesses in respect of which the assessees 
claimed to set off the respective losses, no trade was done 
m them since November 1926 except sales of old stock during 
the year of account amounting to Rs. 260 in the Madras 
Cement Works and Rs. 1,806 in the City Brick and Tile Works 
Bangalore. No purchase was made or anything manufactured 
during this year. On the contrary, it is admitted that no busi- 
ness whatsoever was carried on except the sale of the old stock 
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already referred to. The loss of Es. 1,59,489-1"5 was made up of 
payment of interest on moneys borrowed, depreciation on the 
machinery and buildings, bad debts written off, loss in re-valuation 
of closing stock due to deterioration and establishment and mis- 
cellaneous charges of the various concerns. The company, how- 
ever, continued to retain its holding of shares in the Chittivalsah 
Jute Mills Company, Limited, and to that extent the company was- 
undoubtedly carrying on business; and this is not disputed by the 
Commissioner of Income Tax. What, however, is contested 
by him is the contention that the assessees are entitled to set off 
against dividends received from the Chittivalsah Jute Mills Com- 
pany Ltd., the loss in the other concerns already referred to, as in 
his opinion the assessees had ceased to carry on the business of 
those concerns and had sustained no “ loss of profits or gains ” 
which could be set off under Section 24 or otherwise against the 
other income. The assessees both before the Commissioner and 
before us relied upon the Full Bench decision of this High Court 
in Arunaohalavh OJietty v. Commissioner of Income Tax, Madras 
(I. L, E. 62 Mad. 296). There a trader having two branches in 
his trade, viz., a cloth business and a banking business, carried on 
both, each with borrowed capital and, as the cloth business ended 
in a loss, be had to close it in 1924 and all that portion of the 
borrowed capital which was sunk in the cloth business was lost 
before 1924 ; and the trader having had to pay interest on that 
lost capital in 1924-26, the year of assessment, claimed deduction 
therefor from the assessable profits of his remaining banking 
business for the year 1924-25. It was held that though the 
branches were distinct the trade was one and though the lost 
capital was not available for use in the trade, namely, the bank- 
ing business, in the year of assessment, the interest paid on it 
should be deducted under Section 10 (2) (iii) of the Indian Income 
Tax Act. The facts were that the assessees were a Nattukottai 
Chetty firm trading under the viiasam of A. L. A. E., their pri- 
mary business being the usual Nattukottai Chetty business of 
banking and money-lending. Under the style of Eamaswami & 
Co., they also traded in piece-goods in Madras. That business 
was unsuccessful and when closed down in 1924 had sustained a 
loss of Es. 11,00,000 odd. It was found by the Commissioner of 
Income Tax that the business of Eamaswami & Co., was quite 
separate and distinct from that of A. L. A. E. The Full Bench of 
which I was a member, however did not agree with this finding 
and held that it was not a separate business but only a branch of 
the same business and the finding of principle arrived at is upon 
that basis and that basis alone. As I was a member of that Bench, 
I am free to express my opinion which is that the finding of fact 
of the Income Tax Commissioner ought to have been accepted and 
that the view of Coutts-Tbotteb, C.J., on this question of fact, 
with which of course I agreed, was erroneous. I now think that 
we were mistaken in holding that the piece-goods business which 
was carried on under a different name and in a different place was 
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only a branch of the banking business because I am now satisfied 
that those two businesses were separate and distinct, I think that 
the examples given by Ooutts-Trottee, G.J., on page 299 are 
not quite happy ones. This decision can only be taken as apply- 
ing the principle to cases where the businesses are not separate. 
What is the position in the present case ? The fallacy underlying 
the assessees’ argument is that because a company carries on 
several concerns those concerns are all one business, namely, the 
company’s business. That is not so. A company can carry on 
several distinct and separate businesses and it must always be a 
question of fact whether those businesses are separate businesses 
or whether they are so interlocked with the mam chief business 
of the company as to be really one business, for example, a railway 
company carrying on a steam boat business in connection with 
its railway. This distinction has been recognised in cases under 
the Income Tax Acts in England. One of these is Scales v. Georye 
Thompson d Co., Lid., (13 Tax Oas. 83). There the respondent 
was incorporated in 1905 to take over as a going concern the busi- 
ness of George Thompson & Co., ship owners, ship and insurance 
brokers, underwriters and merchants. As regards their under- 
writing business the firm had been represented by two of their 
partners who acted on behalf of the partnership as “ names ” or 
members of a syndicate whose credit was used by an underwriting 
agent in underwriting risks at Lloyd’s. The monetary deposit 
made at Lloyd’s in respect of these two partners was transferred 
to the company, but since Lloyd’s will not recognise a company as 
a name these two partners continued to act as nominees and 
agents of the company to which all underwriting profits were 
handed over, the company being responsible for any losses. These 
profits were brought into the company’s accounts with those of 
the rest of their business. In 1919 one of these nominees retired 
and in 1920 the other died, whereupon the underwriting business 
ceased. The company claimed that the underwriting business was 
a business separate from their other activities and that it should 
be treated as a separate business in computing their liability. The 
Special Commissioners allowed their appeal. It was held by the 
High Court that the question was one of fact and that there was 
evidence on which the Commissioners could come to their 
decision. BowIiATT, J., in his judgment says : 

" This company carried on the business of underwriting. It 
also had a fleet of steamers. I cannot conceive two businesses 

that could be more easily separated than those two 

One does not depend upon the other; they are not interlaced; 
they do not dovetail into each other, except that the people who 
are in them know about ships; but the actual conduct of the 
business shows no dovetailing of the one into the other at all. 
They might stop the underwriting; it does not affect the ships. 
They might stop the ships and it does not affect the underwriting ”, 
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The same observations can be applied to the present case 
equally well. The company could cease any one or more of its 
activities without stopping the others and without getting rid of 
their share-holding in the Chitiivalsah Jute Mills Company Ltd. 
Similarly, they could get rid of their Chittivalsah Jute Mills shares 
without stopping any of the other concerns. Cases like the present 
are dealt with in the Commissioner of Income Tax, Madras v. Siddha 
Gowder dt Sons (I.L.R. 66 Mad. 818) and Commissioner of Income 
Tax, Madras v. Best d Co., Madras (reported in the same volume at 
page 832). The five concerns in question here were separate busi- 
nesses and, if those businesses had been carried on during the year of 
account, the profits and gains of each of them separately would 
have been arrived at under Section 10 (1) and (2) of the Act after 
making the allowances given in sub-section (2); and the loss if 
any, in any one or more of the businesses thus arrived at would, 
under Section 24 of the Act, be set off against the profits and gains 
of the more successful businesses arrived at in the same way and 
the aggregate income computed. But the assessees are not entitled 
to adopt this course in the present case because Section 10 only 
deals with businesses which are being carried on and not busi- 
nesses which have ceased to be carried on as is the case here. For 
these reasons, the assessees are not entitled to set off the losses as 
claimed by them which were of a capital nature against the income 
from dividends. The question propounded must, therefore, be 
answered accordingly. Costs of the Commissioner of Income Tax 
Bs. 260. The question in 0. P. No. 144 of 1933 is answered in 
the same way. Costs Es. 126. 

Bambsam, J. — I agree. 

King, J. — I agree. 

liefer enoe anstioreU accordingly. 


[ In The Calcutta High Court.] 

IMPBBIAL OHJilMIOAL INDUSTEIB8 (INDIA) LTD., In re. 

Costello and Lort-Williams, JJ. 

July 19, 1934. 

Income Tax — Business Expenditure — Money Paid to 
Agent on Termination op Agency for Not Competing with 
Assbssbe and as Compensation for Loss of Agency — Whe- 
ther Allowable — Capital Expenditure and Business Expen- 
diture — Tests — Ebperbnob — ^Finding of Commissioner Based 
ON Inferences — Interference by High Court — Indian Income 
Tax Act (XI op 1922), Sections 10 (2) (ix), 66 (6). 

B. M. d Co. had entered into am agreement of commission 
agency with P. d Co. on February 9, 1928, which provided 
that either party may by notice to the other terminate 
this agreement and six months after the receipt 
of such notice the agency shall cease. The business 
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of B, M, dt Go* was taken over by the assessees^ the Imperial Gheini^ 
cal Industries {India) Ltd. The assessees decided to co 7 iduct their 
own business in India and a notice was given to P. d Co. termina- 
ting their agency. The assessees agreed to pay P. d Go. a sum of 
jBs. 600 per month for a period of 6 years or Bs. 80,000 in lump as 
compensation, to a certain extent, for loss of the agency , provided 
P. & Co. agreed to assist the assessees' employees in getting a 
thorough insight into the working of the business and further 
agreed not to enter into competition with the assessees for five 
years. A sum of Its. 10,000 ivas thus paid to P. d Go. in the year of 
account. The assessees claimed that this amount was a business 
expenditure incurred solely for earning profits and was a per- 
missible deduction under Section 10 (2) (ix) of the Indian Income 
Tax Act. The Commissioner found that the sum was in part {i) 
an ex gracia gift in recognition of past services {ii) pay 77ient made 
with a view to secure future co-operation and {Hi) consideration 
for not competing with the assessees, and was of opinio7i that no 
part of the amount was a permissible deduction under Section 10 
{^) {ix), the expenditure being in his view a capital expenditure. 
On a reference to the High Court : 

Held ; — (i) that the Commissioner^ finding that the payment 
was in part an ex gxdatidi payment and so on was not o> finding of 
fact but was a conclusion based partly on facts and partly on in- 
ferences and it was, therefore, open to the High Court to examine 
for itself the whole of the facts of the case and to come to its oum 
decision as to the nature of the payments and to answer the ques- 
tion referred on that footing ; 

{ii) that on the facts the payment was not an ex gratia 
mentfor services rendered, but a payment made for acquiring an 
enduring benefit which would result in increased profits or gains ; 

{Hi) that the expe^iditure was not of a capital nature hut an 
expenditure falling within Section 10 (3) (ix) inasmuch as the 
assessees were not nurturing or protecting a netv business or pur- 
chasing anything in the nature of goodwill but only securing ad- 
vantages for their undertaking and facilities for f%Hure operations, 
and inasmuch as the payment was made out of the circulating 
capital and did not result in any new asset or addition to the fix- 
ed capital of the assessees. It is not possible to lay down any hard 
and fast rule or to enunciate any rigid and scientific principle which 
can be applied as a criterion for deciding whether any particular 
payment is in the nature of capital expenditure or revenue ex- 
penditure. Whether or not tJie payment was one of a kind 
which would be made ‘ once and for all * by way of a lump 
sum is often a material consideration but not a conclusive 
test. Whether the expenditure involved any withdrawal of 
capital is another test and a third test suggested is what 
would be forthcoming in a liquidation as a result of the expendi- 
ture which has been made. But the question is one of fact to he de- 
cided upon the facts of each particular case. Where an expenditure 
is made not only once and for all hut with a vieiv to bringing into 
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existence an asset or an advantage for the enduring henefit of a 
trade there is good reason for treating such an expenditure as 
properly attributable not to revenue hut to capital. 
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of ri933] (1933 I.T.Ii. 129 ; I.L.E. 60 Cal. 843 ; 37 C.W.N. 
430 ; A.LE. 1933 Cal. 777). 
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L. T. 848; 6 Tax Gas. 477). 

Smith & Son v. Moobb [1921] (2 A.C. 13). 

Tata Ieon & Steel Co. Ltd. v. Chief Bevbnue Autho- 
etty Bombay [1923] (47 Bom. 724; 60 I.A. 212 ; 28 C.W.N. 307; 
45M.L.J. 295;1LT.0. 206). 

Vallameeosa Eubbbe Co. v. Paemee [1910] (6 Tax Gas. 629). 
Case stated by the Commissioner of Income Tax, Bengal, 
under Section 66 (1) of the Indian Income Tax Act (XI of 1922), 
Eef. No. 10 of 1933. 

STATEMENT OF CASE. 

Under Section 66 (1) of the Income Tax Act I refer on my 
own motion, for the judgment of the High Court, the question of 
law arising in the course of proceedings under Section 33 of the 
Act in regard to 1931-32 assessment of Imperial Chemical Indus- 
tries (India) Ltd., vie. : 

" Whether payments amounting to Es. 10,000 described by 
the assBssee as compensation to ex-agents, but found in fact to 
be 
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{a) in part, ex gratia gift made in recognition of past 
services ; 

(6) in part, payments with a view to secnre willing co- 
operation in the course of taking over the agency business; 
and 

(c) in part, payment as consideration for an undertaking 
not to compete with the assessees ’ business after the termination 
of the agency : 

are or are not expenditure allowable in charge under Section 
10 (2) (ix) of the Act.’* 

2. Your Lordships decided in In the matter of the Anglo- 
Persian Oil Company [India), Ltd. (1933 LT.E. 129) on the 
8th February, 1933, that a certain payment “ as compensation for 
loss of agendy whereby that company relieved itself of future 
annual payments of commission chargeable to revenue account,” 
was an allowable charge. 

In referring that case the Commissioner accepted the com- 
pany’s description of the payments without criticism or detailed 
examination. The decision is represented by the present assessee 
to cover the facts of his case. I am satisfied that it does not ; but 
the issue is of general importance and frequent recurrence, and it 
18 very desirable that it should be fully determined with the 
authority of your Lordships ’ judgment. 

3. Facts. — The payments in issue related to two agencies, 
one at Madras and one at Colombo. 

The assessee succeeded Messrs* Brunner Mond and Company 
(India) Ltd., in 1928-29. That company had concluded on 9th 
February, 1923, with Messrs. Parry and Company of Madras a 
del credere commission agency agreement. The agreement in- 
cluded the following material clauses : — 

“ 14. Either party may by notice to the other terminate this 
agreement and six months after the receipt of such notice this 
agreement and the agency hereby constituted shall cease except 
so far as concerns the rights of either party in connection with 
acts, matters or things done or matters to be done before such 
termination. 

16. After the determination of this agreement the Agents 
shall have no claim against the principal for any commission in 
respect^ of any subsequent sales made by the principal within the 
Agents’ districts to customers originally introduced to them by 
the Agents.” 

The business of which the assessee is one subsidiary was 

re-organised in 1927 on the constitution of the parent company , 

Imperial Chemical Industries Ltd. (United Kingdom), It was 
then decided that the concern would conduct its own business 
throughout India. Messrs. Parry and Company were given a 
preliminary intimation of this policy in a letter of 4th February, 
1927 (copied as Annexure A). This letter states inter alia that 
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the agreed notice would be given in due course ; that the agents 
had consented to the assesses setting up his organisation during 
the currency of the notice (though the agents would draw full 
conamission throughout) ; that possibly the agents would be given 
the agency at certain outports for some further period ; and “ As 
compensation to a certain extent for the loss of our agency we 
should be willing to pay you the sum of Es. 600 per month for 5 
years to be reckoned from the date of the expiry of the notice 
terminating the agency, or a lump sum of Es. 30,000 if you pre- 
ferred it: provided that you would agree not to enter into com- 
petition with us in the products you are now handling on our 
behalf during the five years referred to. This would not preclude 
you from continuing to sell paint, for which we understand you 
hold other agencies than ours ” 

The letter concludes with the assessee’s proposal that his own 
employees would, meantime, be assisted towards getting a 
thorough insight into the working of the business prior to taking 
over, and thanked the agents for “ The very kind reception you 
have given to our proposals and for the assistance you are prepar- 
ed to render to facilitate the opening of our own offices.” 

On 8th February, 1927, the agents replied accepting the 
proposals (in the letter copied as Annexure B), including their 
appreciation of “ the friendly and generous attitude which has 
guided these negotiations.” 

By letter of 14th June, 1927 (copied as Annexure 0), the 
assesses gave due formal notice of termination of the agreement 
with effect from 31st December, 1927. 

By agreement with the assessce the agents debited in their 
running account of 28th December, 1927, the lump sum of 
Es. 30,000 ; but the assesses has distributed the charge in his 
revenue accounts passing Es. 4,600 through the books on 30th 
September, 1928, and Es. 6,000 annually since then ; so that 
Es. 6,000 falls in the accounts for the year ending 30th Septem- 
ber, 1930, under the present assessment. 

It may be noted for information that the commission (gross) 
payable to Messrs. Barry & Company had been approximately : — 

Es. 

1926 26,300 

1926 31,660 

1927 34,750 

4. There was a similar agreement with Messrs. Hayley and 
Kenny of Colombo, dated 16th February, 1923 ; and it included 
the clauses quoted above. The preliminary notice to them was 
given by letter of 12th March, 1929 (copied as Annexure D), 
which stated inter alia that “as compensation for the loss of 
this Agency and an indication of our appreciation we should pay 
you a sum of Es. 20,000 on the understanding that you would 
not' handle our products from competitive sources without 
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previously obtaining onr permission, which would not be unrea- 
sonably withheld ; also that you would render us every possible 
assistance in establishing our own office in Colombo ; and it was 
agreed that you would permit one of our European Assistants to 
work in your office for such period as we desire, probably 
6 months, in order to become thoroughly acquainted with the 
buyers of our products and with depots that have been opened.” 

The agent replied by letter, dated 2l8t March, 1929 (copied 
as Annexure E), accepting the proposals and noting inter alia : 
“ We take this opportunity of thanking you for offering us the 
sum of Bs. 20,000 in compensation for the loss of the Agency 

We agree not to handle your products from competitive 

sources without your permission, which we note with thanks, 
would not unreasonably be withheld.” 

By letter of 15th June, 1929, the assessee gave due formal 
notice of termination of the agency with effect from 31st Decem- 
ber, 1929, as upon the terms laid down in the above corres- 
pondence. 

It may be mentioned that there was a subsequent letter of 
3rd December, 1929, in which the agents, being informed that 
the assessee’s manager would arrive on 5th January, 1930, stated 
that they would have pleasure in giving him all assistance to take 
up the threads of their business in Ceylon. 

The sum of Rs. 20,000 appears to have been debited by the 
agents in their accounts with the assessee on some date prior to 
1st January, 1930. The assessee has passed Bs. 4,000 through 
his books annually on this account, beginning with 30th Septem- 
ber, 1930, under the present assessment. It may be noted for 
information that the Agent’s receipts of commission (gross) were 
approximately : — 



Bs. 

1928 

9,300 

1929 

9,600 

1930 

4,070 


the latter sum being allowed for 4 months of the year after the 
formal expiration of the agency. 

5. (a) The amount thus charged in this period in respect of 
the two agencies totalled Bs. 10,000. 

It appears that the Agents held and kept up stocks of the 
assessee’s goods : and in the course of the change over of the busi- 
ness, transferred the stocks to the assesses as convenient. 

(5) Assessee’s case throughout the assessment and in hie 
application to the Commissioner for revision was as follows 
(quoted from his letter of 5th October, 1931) : — 

“We still contend that this compensation is from our point 
of view an allowable business expense. The payment of the 
compensation depended on an agreement that the ex agent 
would not compete with our products and this agreement we 
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argue chauged the payment from an ex gratia one to a definite 
business one 

No other ground was raised within the time permissible to 
the assessee but it appears that eventually my predecessor decided 
to leave the case to await the decision of the High Court in the 
Anglo-Persian case mentioned above. It remains open to me to 
decide the case upon its proper merits. The assessee has been in 
no way prejudiced. 

6. It is not my intention to question in any way the parti- 
cular year in which assessee chose to charge his accounts with the 
payments of these sums. He could have charged within the pre- 
sent account period the whole of Es. 20,000 of the Colombo pay- 
ment — an amount in excess of the actual allocation of 10,000. So 
far as this question might arise, I agree to his assigning any such 
charg<3 as was at any time admissible, over such series of years as 
he finds convenient for his own account purposes ; so that he may 
be in no way prejudiced in this regard. 

7. Opinion op the Commissioner. — The United Kingdom 
case of Anglo-Persian Oil Company v. Dale (16 T. C. 253) — which 
I agree would cover the provisions of the Indian Act on the point 
decided — had to do with the payment of compensation on the ter- 
mination of a binding agreement which still had several years to 
run. That payment was in strict and proper use of the word 
“ compensation.” It seems to me a misuse of the word to apply it 
to payments which were never in any way enforceable, or which 
were for the future benefit of the assessee’s business. At any rate, 
whatever may be the right word to be used, it is clear that the 
present assessee’s payments are not within that decision ; and the 
case is only relevant so far as its ratio decidendi may give guidance 
for a decision on the present differing facts. 

It may be noted that even in this case Lord Eomer at 
page 274 points out that it would have been open to the Commis- 
sioners to come to findings of facts about just what the payment 
comprised ; but the case was decided on the Commissioners’ 
apparent acceptance of its being wholly ” compensation ” in the 
true sense. 

8. I may venture to include here, as summarising its ratio 
decidendi the following quotations : — 

Lord Lawrence (page 269) : 

” Where a trader in order to effect a saving in his 

working expense dispenses with the service of a particular agent 
or servant and makes a payment for the cancellation of the agency 
or service agreements, such a payment is properly chargeable to 
revenue, as it does not involve any addition to or withdrawal from 
fixed capital.” 

Kowlatt, J. (page 260) ; 

“ The circumstance that the payment is a lump sum 

payment in one year in lieu of annual payments in a number of 
years does not in any way prevent it from being a deductible 
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expense The question is not merely getting rid of an oner- 

ous contract — if it is an onerous contract for payment of wages or 
commission which are chargeable to revenue account, it is impos- 
sible to suggest that this is a reason for saying that this is a 

capital expenditure.” (Unless you are at the same time 

acquiring or improving a capital asset). ..“There is no evidence, and 
it was not suggested before the Commissioners as I understand it, 
that any part of this sum was paid for the purpose of acquiring 
anything analogous to goodwill on the part of these people.” 

9. (a) Now the first question arising is whether such part of 
tne payments in issue as may be attributable to facilitating the 
taking over would be an admissible charge. 

I have not been able to trace a direct decision on this point 
but I am guided by the decisions or the principles enunciated in 
the following cases, as well as in Dale’s Case cited above : — 

Granite Supply Association v. Eitton (5 T. 0. 168). Expendi- 
ture for transferring business premises is not an expense “incurred 
for the year in which the thing is done, but for the general interest 
of the business ” ; and is not a proper deduction from income. 

Savill Brothers, In re, (4 T.C. 430). A brewer’s expenditure 
over obtaining new licenses (including compensation to cx- 
licensees) “ was of'the nature of an investment of money and 
not deductible. 

McTaggart, In re, (10 T. C. 17). Premium for renewal of a 
lease was a capital expense as being “ in ordinary commercial 
language and in ordinary commercial usage, capital expense and 
not a revenue one.” 

Staveley Coal Go’s Case (13 T. G. 772). Costs of acquiring a 
lease or of getting rid of an unremunerative lease are alike capital. 

Bees Boturbo's Case (13 T. C. 366). (Mr. Justice Eowlatt’s 
distinction of fixed and circulating capital). 

1 do not think there is much guidance from the general dis- 
cussion in Noble’s Case [11 T. C. at page 413]. But there is in 
Helshy Cables Case [10 T. 0., notably Lobd Atkinson’s at page 
194 and in the review of earlier cases by Lobd Chanoeldob Cave 
on the previous page]. In India the nearest case seems to be 
Alagannan Chetty’s [3 I. T. 0. 44] : Money paid to get a contract 
(not to work it) was held to be capital. 

In my view, the agencies having been properly determined 
by valid notice are out of consideration altogether. The assessoe 
falls to be considered as building up his own trade connections in 
replacement of the agency, and any payments towards that object 
are analogous to the acquisition of goodwill and are on capital 
account. 

{h) The second question is whether such part as may be 
attributable to restraint of future competition would be an ad- 
missible charge. 
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I think this is to be determined by the same principles as 
above ; and it seems to be particularly close to the Madras case 
quoted. I think it would not be an admissible charge. 

(c) As regards such part as was ex gratia reward for past 
services, clearly that could not be expenditure incurred for the 
purpose of earning profits. 

Hence, in my opinion, no part of the payments in issue should 
be allowed as a charge. 

10. Apportionment of amounts in issue. It is not necessary 
that I should trouble your Lordships with the allocation that will 
be made, if necessary, against these separate objects included in the 
lump sum payment. It was clearly held in Sun Insurance Case 
[6 T.C. ; particularly the Lord Chancellor at page 76] that this 
is simply an issue of fact. It seems desirable, however, that this 
should be determined before the submission of the case: and it is 
also possible that the determination may assist an appreciation of 
the separation which I have made. 

With regard to the practical difiiculty of making any estimate. 
Lord Maoebnzib’s remarks in Mobcpher son’s Case [6 T.C. 116] 
are very exactly in point. The assesseehas stated that he is unable 
to suggest anything to assist me. He has however, allowed me 
access to all correspondence with the ex-agents. 

(а) As to the proportion that was ex gratia : it might seem 
unlikely that there would be any large payments of such a char, 
acter, but generous rewards for good service are by no means an 
uncommon feature of business, particularly from the Directors and 
Managers of great and prosperous public companies towards 
employees and agents with whom they have had direct contact and 
satisfactory dealings. Two companies whose cases have been 
before the Calcutta High Court, viz., Turner Morrison and Shaw 
Wallace, specifically represented that very much larger sums were 
ex gratia payments to them “ in the nature of a present.” (I need 
not discuss the doubts expressed about this in their oases, or the 
subsequent comments of the Privy Council on the latter of them). 

(б) As to the proportion in restraint of future competition : 
in the Colombo case it was particularly stated that permission to 
deal in rival products would not be unreasonably withheld, I have 
also seen correspondence with the Madras agents in regard to 
certain products which they wished to handle; and I take into 
consideration the known position of assessee’s products in the 
market generally. I do not think this consideration had very great 
weight in the whole matter. 

(c) As to the proportion towards facilitating the transfer, I 
think a fair basis may be taken as one-third of the gross annual 
commission previously paid, which is approximately 30 per cent, of 
the whole agreed sum. 

I would allocate 60 per cent, of the payments to ex gratia 
rewards, 10 per cent, to restraint of future competition and 30 per 
cent, towards facilitating the transfer. 
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11. The statement of the case is submitted for your Lord- 
ship’s judgment.” 

Mr. Isaacs and Mr. Clough, for the assessees. 

Mr. A. K. Boy (Advocate-General) and Dr. Badka Bcnode Pal, 
for the Income Tax Authorities. 

JUDGMENT. 

CosTELiiO, J. — This matter comes before us by way of a case 
stated by the Commissioner of Income Tax on his own motion 
under Section 66 (1) of the Income Tax Act (XI of 1922). The 
Commissioner has referred for the judgment of the Court a 
question of law arising in the course of proceedings under Sec- 
tion 33 of the Act in regard to the 1931-32 assessment of Imperial 
Chemical Industries (India), Ltd. The Commissioner of Income 
Tax has put the matter in this form ; “ Whether payments 

amounting to Rs. 10,000 described by the assessees as compensa- 
tion to ex -agents, but found in fact to be : (a) in part, ex gratia 
gift made in recognition of past services, (6) in part, payments 
with a view to secure willing co-operation in the course of taking 
over the agency business ; and (c) in part, payments as considera- 
tion for an undertaking not to compete with the assessees ’ busi- 
ness after the termination of the agency — are or are not expen- 
diture allowable in charge under Section 10 (2) (ix) of the Act.” 

Section 10 (2) deals with the manner in which profits or gains 
are to be computed for the purpose of assessment of income tax, 
and it contains an enumeration of the allowances which the asses- 
sees shall be entitled to make or, to put it more accurately perhaps, 
the deductions which the assessees are entitled to make before a 
net sum is arrived at upon which income tax becomes payable, 
and in sub-paragraph (iz) we find as a permissible allowance or 
deduction “ any expenditure, not being in the nature of capital 
expenditure, incurred solely for the purpose of earning such profits 
or gains.” The Court is, therefore, asked by the Commissioner of 
Income Tax to decide in effect whether the payment of Bs. 10,000 
was one which could be taken into account by way of deduction 
for the purpose of arriving at the net sum upon which income tax 
would be payable in respect of the tax year 1931-32. 

This matter originally came before the Court on the 12th 
February, 1934. Some question was then raised by learned Counsel 
on behalf of the assessees as to whether or not he might be able to 
avail himself of the provisions contained in sub-paragraph (viii-a) 
of Section 10 (2). That sub-paragraph makes allowable a deduction 
for any sum paid to an employee as bonus or commission for 
services rendered, where such sum would not have been payable to 
him as profits or dividend, if it had not been paid as bonus or com- 
mission : provided that the amount of the bonus or commission is 
of a reasonable amount with reference to : (a) the pay of the em- 
ployee and the conditions of his service, (1) the profits of the 
business for the year in question, and (c) the general practice in 
similar businesses. Mr. Isaacs, appearing on behalf of the assessee 
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on the 12th February, 1934, invited the Court to refer the matter 
back to the Commissioner of Income Tax in order that he might 
determine the findings of fact necessary for the purpose of enabl- 
ing the Court to form an opinion as to the applicability of sub- 
paragraph {viii-a), and on this occasion we have had before us the 
supplementary statement of the case, as it is described, made under 
Section 66 (4) of the Act. In that statement the Commissioner 
of Income Tax has expressed certain opinions and indeed arrived 
at certain conclusions of fact, upon the question whether the sum 
of Es. 10,000 would be an admissible deduction under sub-para- 
graph (uin-a). The Commissioner of Income Tax points out in 
his supplementary statement of the case that that sub-paragraph 
or as he calls it sub-section, only came into operation on the 4th 
April, 1930, and consequently, as it follows that only expenditure 
of the kind contemplated by the sub-paragraph which has been 
incurred since the 4th April, 1930, would fall within the operation 
of this sub-paragraph any expenditure incurred before that date 
had not, at the time when made, a deductible character and no 
subsequent change in law could give it such a character. 

We do not think it necessary for the purpose of disposing of 
this matter to express any opinion as to whether that view of the 
Commissioner of Income Tax was correct or not, nor indeed to 
express any opinion at all as to whether or not the sum with 
which we are here concerned could properly be treated as an ad- 
missible deduction under the provisions of sub-Section {oiii-a), 
because in our opinion the matter can be decided as originally 
asked by the Commissioner of Income Tax, solely with reference 
to the provisions of sub-Section (»*) of Section 10 (2) of the Act. 

In order to make it quite clear what the point is which has 
been submitted for determination by the Court, i t is necessary 
that I should recite the relevant facts which show the circum- 
stances in which, and the conditions under which, the payment 
in question came to be made by the assessees. The Commissioner 
points out that the payments in issue relate to two agencies of 
the assessees, that is, of the Imperial Chemical Industries (India), 
Ltd., one at Madras and the other at Colombo. It appears that 
the assessees succeeded a company known as Messrs. Brunner 
Mond and Company (India), Ltd., in the tax-year 1928-29. I 
presume the Commissioner of Income Tax means that the busi- 
ness of Messrs. Brunner Mond & Co., was taken over by or absor- 
bed into the undertaking known as Imperial Chemical Industries 
(India), Ltd. Messrs. BrunnerfMond & Co., on 9th February, 1923, 
had entered into what is described as a del credere commission 
agency with a firm known as Parry and Company, Madras. That 
agreement contained mier alia the following clause : Either party 
may, by notice to the other, terminate this agreement, and six 
months after the receipt of such notice this agreement and the 
agency hereby constituted shall cease except so far as concerns the 
rights of either party in connection with acts, matters or things 
done or matters to be done before such termination.” That was 
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Clause 14 of the agreement, and Clause 16 was as follows : “ After 
the determination of this agreement the agents shall have no claim 
against the principal for any commission in respect of any subse- 
quent sales made by the principal within the agents’ districts to 
customers originally introdnced to them by the agents.” 

The Commissioner of Income Tax puts the history of the 
matter in this way : “ The business of which the assesses is one 

subsidiary was re-organised in 1927, on the constitution of the 
parent company, Imperial Chemical Industries, Ltd., (United 
Kingdom). It was then decided that the concern would conduct 
its own business throughout India. Messrs. Parry and Company 
were given a preliminary intimation of this policy in a letter of 
4th February, 1927 (copied as Annexure A). This letter states 
inter alia that the agreed notice would be given in due course : 
that the agents had consented to the assesses setting up his organi- 
sation during the currency of the notice (though the agents would 
draw full commission throughout); that possibly the agents would 
be given the agency at certain outports for some further period ; 
and “ As compensation to a certain extent for the loss of our 
agency we should be willing to pay you the sum of Es. 500 per 
month for 6 years to be reckoned from the date of the expiry of 
the notice terminating the agency, or a lump sum of Es. 30,000 
if you preferred it, provided that you would agree not to enter 
into competition with us in the products you are now handling on 
our behalf during the five years referred to. This would not pre- 
clude you from continuing to sell Paint ; for which we understand 
you hold other agencies than ours ” 

The letter concludes with the assessee’s proposal that his own 
employees would, meantime, be assisted towards getting a thorough 
insight into the working of the business prior to taking over, and 
thanked the agents for ” the very kind reception you have given 
to our proposals and for the assistance you are prepared to render 
to facilitate the opening of our own offices.” 

On 8th February, 1927, the agents replied accepting the pro- 
posals (in the letter copied as Annexure B), including their appre- 
ciation of ” the friendly and generous attitude which has guided 
these negotiations.” 

By a letter of 14th June, 1927 (copied as Annexure 0), the 
assessee gave due formal notice of termination of the agreement 
with effect from 31st December, 1927. 

By agreement with the assessee the agents debited in their 
running account of 28th December, 1927, the lump sum of 
Es. 30,000 ; but the assessee distributed the charge in his revenue 
accounts, passing Es. 4,500 through the books on 30th September, 
1928, and Es. 6,000 annually since then ; so that Es. 6,000 falls in 
the accounts for the year ending 30th September, 1930, under the 
present assessment ; that is of course ihe assessment for the tax- 
year 1931-32. Then the Commissioner of Income Tax says : “ It 
may be noted for information that the commission (gross) payable 
to Messrs. Parry and Company had been approximately 
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Bs. 

1925 ... 26,300. 

1926 ... 31,000. 

1927 ' ... 34,750.” 

Then, the Commiesioner deals with the position as between 

Imperial Chemical Industries (India) Ltd., and their Ceylon 
agents. He says”: “ There was a similar agreement with Messrs. 
Hayley and Kenny of Colombo, dated 16th February, 1923 ; and 
it included the clauses quoted abo^e. The preliminary notice to 
them was given by a letter of 12th March, 1929 (copied as 
Annexure D), which stated inter alia that “as compensation for 
the loss of this Agency and an indication of our appreciation we 
should pay you a lump sum of Es. 20,000 on the understanding 
that you would not handle our products from competitive sources 
without previously obtaining our permission, which would not be 
unreasonably withheld ; also that you would render us every 
possible assistance in establishing our own office in Colombo ; 
and it was agreed that you would permit one of our European 
Assistants to work in your office for such period as we desire, 
probably 6 months, in order to become thoroughly acquainted with 
the buyers of our products and with depots that have been 
opened.” 

The agent replied by letter, dated 21st March, 1929 (copied 
as Annexure B), accepting the proposals and noting inter alia : 
We take this opportunity of thanking you for offering us the sum 

of Rs. 20,000 in compensation for the loss of the Agency We 

agree not to handle your products from competitive sources with- 
out your permission, which, we note with thanks, would not un- 
reasonably be withheld.” 

By a letter of 15th June, 1929, the assessee gave due formal 
notice of termination of the agency with effect from 31st Decem- 
ber, 1929, as upon the terms laid down in the above oorrespond- 
ence. Then the Commissioner says ; “There was a subsequent 
letter of 3rd December, 1929, in which the agents, being informed 
that the assessee’s manager would arrive on 6th January, 1980, 
stated that they would have pleasure in giving him, all assistance 
to take up the threads of their business in Ceylon.” 

The sum of Rs. 20,000 appears to have been debited by the 
agents in their accounts with the assesses on some date prior to 
1st January, 3980. The assessee passed Rs. 4,000 through his 
books annually on this account, beginning with 30th September, 
1930, under the present assessment. It may be noted for informa- 
tion that the agent’s receipts of commission (gross) were approxi- 
mately : — 

Bs. 

1928 ... 9,300. 

1929 ... 9,600. 


1930 ... 4,070. 

the latter sum being allowed for 4 months of the year after the 
formal expiration of the agency. 


1—5 
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Then comes the material statement inthe case with regard to 
the total sum of Es. 10,000. In paragraph 6 the Commissioner 
says : “ The amount thus charged in this period in respect of 

the two agencies totalled Es. 10,000. 

It appears that the Agents held and kept stocks of the asses- 
see’s goods : and in the course of the change-over of the business, 
transferred the stocks to the assessee as convenient. Then in 
paragraph 5 (b) the Commissioner says : “The assessee’s case 
throughout the assessment and in his application to the Commis- 
sioner for revision was as follows (quoted from his letter of 5th 
October, 1931) ; — 

“ We still contend that this compensation is from our point 
of view an allowable business expense. The payment of the 
compeqsation depended on an agreement that the ex-agent would 
not compete with our products and this agreement, we argue, 
changed the payment from an ex gratia one to a definite business 
one.’’ 

Then he says : “No other ground was raised within the time 
permissible to the assessee ; but it appears that eventually my 
predecessor decided to leave the case to await the decision of the 
High Court in the Anglo-Fersian Case mentioned above.” The 
Commissioner here refers to his statement in paragraph 2 of the 
case where he says ; — 

“Your Lordships decided in the matter of the Anglo-Fersian 
Oil Company {India) , Ltd., on the 8th February, 1933, that a 
certain payment ‘as compensation for loss of Agency whereby 
that Company relieved itself of future annual payments of com- 
mission chargeable to revenue account,’ was an allowable charge. 

“In referring that case the Commissioner accepted the Com- 
pany’s description of the payment without criticism or detailed 
examination. The decision is represented by the present assessee 
to cover the facts of his case. I am satisfied that it does not ; but 
the issue is of general importance and frequent recurrence, and 
it is very desirable that it should be fully determined with the 
authority of your Lordships’ judgment. 

“ Now, it is to be observed, therefore, at the outset that the 
Imperial Chemical Industries (India) Ltd., as the assessees, were 
contending that the payment of the sum of Es. 10,000 ought to bo 
taken as an allowable business expenditure, because the payment 
depended on an agreement and was not in the nature of ex gratia 
payment to their former agents. The learned Commissioner of 
Income Tax has thought fit to split up the sum of Es. 10,000 into 
three parts, and to allocate each of those parts to certain objects. 
As I have already pointed out, he says that it has been found in 
fact that the sum of Es. 10,000 was {a) in part, an ex gratia gift 
made in recognition of past services, (6) in part, payment 
with a view to secure willing co-operation in the course of 
taking over the agency business, and (c) in part, payment as con- 
sideration for an undertaking not to compete with the assessees’ 
business after the termination of the agency. The learned 
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Commissioner has apparently based that view upon the interpreta- 
tion which he himself has placed upon the letters which passed 
between the assessees or rather Messrs. Brunner Mond & Co., their 
predecessors and Messrs. Parry & Co., of Madras, and the corres- 
pondence between Messrs. Brunner Mond & Co., and Messrs. Hay- 
ley and Kenny of Colombo. 

As regards what I will call the Madras Agency correspondence, 
we find in the letter of 4th February, 1927, which is Annexure “A” 
the result of the negotiations between the company and their 
Madras agent, summarised as follows — 

(1) You will allow any members of our European staff, whom 
we may detail for the purpose, to work on our business in your 
oflSce during the continuance of the agency. 

(2) As the time approaches when we consider that our staff 
will shortly be in a position to run the business independently, we 
shall give you the six months’ notice required under y6ur Agency 
agreement. 

(3) You will not oppose the opening of our office or offices in 
Madras or elsewhere during the period of the notice. This will, of 
course, not affect your position as regards commission, which will 
be payable until the notice expires. 

Paragraphs (4) and (5) are not very material, but in para- 
graph (6) it is stated : — 

“We informed Mr. Wood that as compensation to a certain 
extent for the loss of our agency, we should be willing to pay you 
the sum of Rs. 500 per month for five years to be reckoned from 
the date of the expiration of the notice terminating the agency or 
a lump sum of Rs. 30,000 if you preferred it, provided that you 
would agree not to enter into competition with us in the products 
you are now handling on our behalf during the five years referred 
to.” 

The last paragraph contained the following words quoted by 
the Oommissioner in his summary of events : 

“We wish you to accept our sincere thanks for the very kind 
reception you have given to our proposals, and the assistance 
you are prepared to render to facilitate the opening of our own 
offices.” 

In answer to that letter, Messrs. Parry & Oo., wrote on the 
8th February, 1927, as follows : — 

“We accept your proposals and terms as recorded in your 
letter under reply, and give you our assurance that you will receive 
from us all the co-operation and help which it is possible for us to 
give to your representatives before the transfer is made, and to 
your company thereafter.” 

In the Colombo Agency correspondence Messrs. Brunner 
Mond & Co., in their letter of the 12th March, 1929, recording the 
result of the verbal negotiations which had taken place say as 
follows : — 

“ We confirm the conversation which took place between 
Messrs. Hayley and Simpson and Mr. Nicholson and the undersigned 
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on the 7th instant when we advised that owing to the necessity 
for the development of our interests all through the near and the 
far East, it was essential that we should open our own office in 
Ceylon in the near future. It was placed on record that this in no 
way reflected on your handling our agency in the past as we were 
extremely satisfied with the attention you have given to our interest 
and the willingness you showed at all times to co-operate with us 
in developing the sales of the products entrusted to your cliarge. It 
was agreed that as compensation for the loss of this Agency and an 
indication of our appreciation we should pay you a sum of Es.20,000 
on the understanding that you would not handle cur products from 
competetive sources without previously obtaining our permission 
which would not be unreasonably withheld, also that you would 
render us every possible assistance in establishing our own office in 
Colombo and it was agreed that you would permit one of our 
European Assistants to work in your office for such period as wc 
desire, probably 6 months, in order to become thoroughly acquaint- 
ed with t!ie buyers of our products and with depots that have been 
opened. It was also agreed at your special request that the amount 
fixed as compensation should be paid to you when our European 
Assistant was attached to your office.” 

Those proposals were accepted by the Colombo Agents in their 
letter of the 2Ist March, 1929. It will be seen from that corres- 
pondence that the real position was that Messrs. Biunnor Mond & 
Co., as predecessors of Imperial Chemical Industries’ (India), Ltd., 
were making an arrangement whereby instead of conducting their 
business and providing for the sale of their products through agency 
firms in Madras and Colombo, they would in future conduct their 
business through their own officers and their own staff in those two 
centres respectively. In brief, the position was that although 
Messrs. Brunner Mond & Co., were entitled to put an end to the 
agency agreement upon a bare six months’ notice and nothing 
more, they, by the arrangement they had made, secured for them- 
selves certain advantages which otherwise might not have enured 
to them, if they had merely exercised their strict legal right and 
terminated the agencies and had done nothing more. The advant- 
ages which were obtained may be summarised thus; They were to 
be entitled to take steps for establishing their own organization 
during the currency of the notice which was putting an end to the 
functioning of their previous agencies: they were to be entitled to 
have their European assistants installed in the offices of their old 
agents in order that those assistants might familiarize themselves 
with business conditions in the areas in which they were going to 
work. Lastly, and this perhaps is even of greater importance than 
the other advantages, there was to be no competition at all as 
regards the Madras area for a period of five years and as regards 
the Ceylon area only to a very limited degree, that is to say, so far 
as they chose to give express permission to sell products similar to 
their products. It seems to me that these were highly valuable 
advantages which the assessees were obtaining for themselves by 
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means of the payments which were made and to be made, totalling 
altogether the two sums of Es. 30,000 and Es. 20,000. 

Now, as I have pointed out, the Commissioner has thought fit 
to split up the total consideration money, if I may so describe it, 
into three parts, and he has made a tripartite division of his own 
accord, and he has so far as one can see, without any justification 
whatever decided that the actual sum of Es. 10,000 with which we 
are immediately concerned ought to be taken to be referable to 
the three objects which he has set out at the beginning of the case 
he has stated. He has evep gone beyond that in fact, because at 
the end of the case he has said ; “I would allocate 60 per cent, of 
the payments to ex gratia rewards, 10 per cent, to restrain future 
competition, and 30 per cent, towards facilitating the transfer.” 
It is not easy to say, or indeed to imagine, on what possible hypo- 
thesis or upon what basis the Commissioner of Income Tax has 
arrived at those percentages. Quite clearly on the evidence, that 
is to say, on the evidence furnished by the correspondence which 
the Commissioner himself had set out as annexures to the case, 
it is quite impossible to discover anything which would warrant 
the splitting up of this sum into difinite aliquot parts as the Com- 
missioner had done, or even to warrant its being split up and 
designated as being referable to the three matters which the Com- 
missioner described as payments as ex gratia rewards, for restraint 
ot future competi'ion and towards facilitating the transfer. In 
our opinion, there was absolutely no evidence at all upon which 
the Commissioner of Income Tax could have come to that conclu- 
sion. But what is far more important for the purpose of the 
determination of the case now before us, is that there was nothing 
in the pure facts of the case iis set out by the Commissioner in the 
paragraph headed “Pacts” which justified him in taking the view 
that any part whatever of the Es. 10,000 was payment in the 
nature of an ex gratia gift made in recognition of past services. 
On the contrary, the assessees, or rather their predecessors say 
quite definitely and categorically in paragraph (6) of their letter 
of the 4th Pebruary, 1927, that the sum which they were willing 
to pay was as compensation to a certain extent for the loss of the 
agency, that is to say, they were prepared to pay the sum of Es. 
30,000 to make up to a certain degree the remuneration which 
Messrs. Parry & Co. would otherwise have earned as agents of 
Messrs. Brunner Mond & Co. But it is to be noted that they ex- 
pressly said that that payment would only be made, provided 
there was an undertaking on the part of the ex-agents not to 
enter into competition with them for a period of five years. 

It is true that when dealing with the Colombo Agency, 
Messrs. Brunner Mond & Co. did say in their letter of the 12th 
March, 1929, in effect, that the payment of Es. 20,000 was as 
compensation for the loss of this agency, and as an indication of 
their appreciation. But there again the payment was to be made 
on the understanding that the ex-agents would not handle their (the 
company’s) products without obtaining their previous permission. 
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So, I think, it can equally well be said in respect of the Colombo 
Agency that the payment which Messrs. Brunner Mond & Go., 
were prepared to make was for the direct purpose of securing 
certain definite advantages to themselves, and, if I may so put it, 
to smooth the way as regards their future business operations in 
the territories theretofore worked by Messrs. Parry & Co., of 
Madras and Messrs. Hayley and Kenny of Colombo respectively- 

The learned Advocate-General has argued very forcibly that 
it is not competent for us to travel outside the very circumscribed 
position demarcated for us by the Cominissioner of Income Tax 
by the form of the question of law which he has submitted to the 
Court. As I have already pointed out, the main and indeed the 
fundamental question upon which the opinion of the Court is 
sought, is contained in the question whether’ payments amounting 
to Es. 10,000 are or are not expenditure liable in charge under 
Section 10 (2) (ix) of the Act. If the learned Commissioner had 
stated the question simply in that form, no objection could have 
been taken by the learned Advocate-General on behalf of the 
Income Tax authorities, to our answering it, even with a plain 
“yes” or “no.” But the position is complicated by the fact that 
the Commissioner of Income Tax has purported to make certain 
findings of fact with regard to the character or, perhaps more 
accurately, the purpose of the payment which was made, in that 
he has divided it up in the way I have already described. The 
learned Advocate-General says that the Court must take the find- 
ings of fact as they are stated by the Commissioner, and either 
express an opinion upon those findings or say that it is impossi- 
ble to express any opinion, because the findings of fact are not 
warranted by the evidence upon which they were based, and 
it is not competent to us to look at the real situation and to 
give a decision or judgment founded upon what appears to us 
to be the real position, having regard to all the circumstances 
and all the facts as revealed by the evidence which the Commis. 
sioner has put before us. I have already stated that in our opinion 
there was no justification for what the Commissioner says he has 
found as a fact, namely, the splitting up of the sum of Ks. 10,000 
or the finding that it was made in part as an ex gratia gift in 
recognition of past services. The learned Advocate-General says 
that nevertheless we must answer such part of the question as 
we can upon those findings, and reject the rest, or else say that 
it is impossible to deal with this reference at all. 

The learned Advocate-General has quoted a number of autho- 
rities. Notably the case of The Tata Iron and Steel Company 
Limited v. The Chief Revenue Authority, Bombay, where it was 
apparently decided that the decision of the Court given upon a 
reference under Section 61 of the Indian Income Tax Act (VII of 
1918) which was the forerunner of the present Section 66 of the 
Act of 1922, is not a judgment within the meaning of Chapter 39 of 
the Letters Patent of the Bombay High Court, so as to give rise to a 
right to appeal. The Advocate-General argued that that decision 
which was one of the Judicial Committee of the Privy Council, 
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was passed upon the view that the Court, when dealing with refer- 
ences under the Income Tax Act, was O'nly functioning in an 
advisory or consultative capacity, and that, therefore, the High 
Courts in India when dealing with references under the Indian 
Income Tax Act, have not the same powers with regard to an exa- 
mination of the facts upon which the reference is founded as have 
the King’s Bench DivisiCn of the High Court in England. It seems 
to me, however, that the decision in The Tata Iron and Steel Com- 
pany, Limited v. The Chief Bevenue Authority, Bombay, proceeded 
much more upon the footing of the passage in the judgment of 
Lord Atkinson at page 223 of the report, where his Lordship 
says: “The decision of the High Court does not in any way enforce 
the discharge of that liability, that is, the amount of the tax-payers’ 
liability. It would appear clear to their Lordships that the word 
‘judgment’ is not here used in its strict legal and proper sense. It 
is not an executive document directing something to be done or not 
to be done, but is merely the expression of the opinions of the 
majority of the Judges who heard the case, together with a state- 
ment of the grounds upon which those opinions are based. It 
amounts only to a ruling that a certain deduction claimed by a tax- 
payer to be allowed from the sum for which he has been already 
assessed to income tax is not permissible.” I cannot hold, there- 
fore, that the case of The Tata Iron and Steel Company, Limited 
V. The Chief Bevenue Authority, Bombay, is any real authority for 
saying that it is not open to this Court to examine for itself the 
whole of the case which is put before it by the Commissioner of 
Income Tax under Section 66 (1) of the Act. If that part of the 
case which contained a statement of what has been found as fact, 
merely contained conclusions on questions of pure facts, then and 
in that event no doubt it would not be open to this Court to go 
behind the statement of . facts, if only for the reason that there 
would be no material upon which it was possible for it to do so. 
But in the present instance what the Commissioner of Income Tax 
says he has found as facts is actually a series of conclusions which 
are founded partly on pure facts and partly on inferences which he 
has drawn from those facts. The pure facts in the present instance 
are the matters set out in paragraphs 3 and 4 of the case and what 
he has stated in the opening paragraph as having been found as a 
fact specially as regards item (a), is really the inf erences which the 
Commissioner has drawn from the bare facts which he has stated 
in paragraphs 3 and 4. In those circumstances, it seems to me 
that we ought to deal with this case upon the principles which are 
contained in a passage in the judgment of the Master of the Bolls 
in the case of The Gramophone and Typewriter Ltd. v. Stanley, 
where his Lordship said : “The question arises on a case stated by 
the Commissioners. It is undoubtedly true that, if the Commission- 
ers find a fact, it is not open to this Court to question that finding 
unless there is no evidence to support it. If, however, the Com- 
missioners state the evidence which was before them, and add that 
upon such evidence they hold that certain results follow I think 
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it is open, and was intended by the Commissioners that it should 
be open, to the Court to say whether the evidence justified what 
the Commissioners held. I am satisfied that the case stated by the 
Commissioners falls under the latter head. They have carefully 
stated the evidence but they have not, in my opinion, to 
use the word found in one of the authorities, “stated the 
appellants out of Court.” There is also a passage in the judg- 
ment of the Master of the Eolls in the case of The Americtm 
Thread Company v. Joyce, which is in these words : “In 
finding questions of pure fact, the tribunal is a triliunal with- 
out appeal. It is perfectly true that if it finds facts where 
there is no evidence, that becomes a matter of law, and wo can 
set aside the finding.” Reference may also he made to the case 
of The Commissioners of Inland Revenue v. Franic Bernard 
Sanderson, where it was held by the Court of Appeal that 
the evidence, before the Special Commissioners did not justify 
the conclusion of fact that an enforceable agreement tor s.ile had 
existed between the parties prior to a written agreement (of ]2tli 
October, 1916). Lastly, we have very definite indication of the 
way the Court ought to act where it is not satisfied that the infer- 
ence drawn by the Commissioner from the pure facts of the case 
is warranted by the evidence which he himself has sot before 
the Court, in the judgment of Rowbatt, J., given by him when 
sitting at first instance in the case of The Anglo-Prsian Oil Co., 
Ltd. V. Dale, where he said : “There is no sort of questi on 
so far of any question of fact. I do not question what they 
say about the facts, or claim a jurisdiction to question that 
it was enduring benefit by getting rid of an onerous con- 
tract. All that I say is that does not go far enough. When! 
look at the facts, so far, all I see is one thing, that is getting rid 
of a payment which falls to be charged to the revenue account 
every year, namely, payment of commissions to people who run the 
business.” In the previous paragraph he had said with reference 
to the judgment of the Lokb Chanoellob in the case of Atherton 
v. British Insulated and Helsby Cables, Ltd., “What Lobe Cave 
is quite clearly speaking of is a benefit which endures, in the way 
that fixed capital endures ; not a benefit which endures in tho sense 
that for a good number of years it relieves you of a revenue pay- 
ment. It means a thing which endures in the way that fixed 
capital endures. It is not always an actual asset, but it endures, 
in the way that getting rid of a lease or getting rid of onerous 
capital assets or something of that sort as we have had in the 
eases, endures. I think that the Commiseioners, with great res- 
pect, have been misled by the way in which they have taken ‘ en- 
during’ to mean merely something that extends over a number of 
years. I do not quite understand how the view that they appear 
to have taken is consistent which the numerous cases." Then 
the learned Judge proceeded to deal with the case almost as if the 
whole matter was at large and he was in a position to form his 
own judgment upon the whole of the materials then before him. 
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All these cases to which I have just referred and certain other 
cases are collected and discussed in Scndabam’s book on the Law 
of Income Tax at p. 1037 (et seq.)^ 

In the light of ail those authorities,! think what we ought to 
do in the present instance is to give a decision which will operate 
by way of guidance to the Commissioner of Income Tax upon the 
pure facts of the case as disclosed in the evidence which the 
Commissioner himself has put before us and upon which the 
matter really arises. Upon that view, the burden is cast upon us 
of deciding whether or not payments amounting to a sum of 
Es. 10,000 made by the assessee in the year 1931-32 are properly 
deductible by them under the provisions of Section 10 (2) (i»). I 
have enumerated what appears to be the several advantages which 
were being derived by the assessees from the expenditure of the 
sum in question and the later instalments which in total would 
make up the two sums of Es. 30,000 and Es. 20,000. It can 
scarcely be disputed, I think, that whatever may be the way in 
which one regards the payment from the point of view of relief 
from income-tax, there is no doubt whatever that the purpose and 
the intent with which those payments were made was to facilitate 
and promote the business interests of the assessees in the two 
areas in Madras and Ceylon and, therefore, without any expansion 
or extravagance of language one can quite easily hold that it was 
an expenditure incurred solely for the purpose of earning profits or 
gains by the undertaking concerned and, indeed, the learned Advo- 
cate-General, who has argued this matter very fully and cogently 
on behalf of the income-tax authorities, has scarcely troubled him- 
self to contest that aspect of the matter. On the contrary, he has 
conceded that what was being done, at any rate as regards the 
operations which the Commissioner of Income Tax has placed 
under (6) and (c) of paragraph was to nurture and protect what 
the learned Advocate General has described — though in my 
opinion, inaccurately described — as a new business. I do not 
think it can properly be said on any aspect of the matiter that what 
Messrs. Brunner Mond and Company (India), Ltd., or the Imperial 
Chemical Industries (India), Ltd., were doing was to found a new 
business ; what they were doing was to take into their own hands 
for the purpose of conducting by means of their own employees a 
business which therefore had been carried on through the instru- 
mentality of the firms in Madras and Colombo. They were not 
nurturing or protecting a new business but they were making, in 
my judgment, an oublay of a certain sum of money in order to 
facilitate their own future operations. In those circumstances, it 
seems to me unarguable to suggest that the assessees were doing 
anything else than making payment for the purpose of acquiring 
for themselves an enduring benefit which would result in increased 
profits or gains. 

The real question which has been canvassed before us in this 
case and the actual point upon which we have to express our 
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opinion is, whether or not the expenditure was of the kind which 
falls within the proviso contained in the words within the paren- 
thesis in sub-section (ix). Those words are “not being in the 
nature of capital expenditure.” Paraphrasing the whole of Sub- 
Section (ix), a proposition can be formulated thus : It is permis- 
sible that an allowance shall be made for an expenditure which 
has been incurred solely for the purpose of earning profits or gains 
of any business, provided that such expenditure is not an expendi- 
ture in the nature of a capital expenditure. Stated in a different 
form, the problem which we have to solve is whether or not the 
payment of the sum of Es. 10,000 was a payment which ought to 
be charged to capital account in the books of the assessees or could 
properly be chargeable to revenue account. The assessees them- 
selves have contended, as the Commissioner has admitted in para- 
graph 6 (6) of the case, that the payment was a definite business 
one and the Commissioner has stated in the course of his narrative 
in paragraph 3 of the statement of the case that the assessees have 
distributed the charge in their revenue accounts, passing Es. 4,500 
through the books on 80th September, 1928, and Es. 0,000 
annually since then ; so that Es. 6,000 falls in the accounts for the 
year ending 30th September, 1930, that is, in respect of the payment 
made to the Madras Firm and presumably the position was the 
same as regards the payment to the Colombo Firm, because the 
Commissioner makes no material distinction though he puts the 
matter slightly differently by saying : “ The assessee has 

passed Es. 4,000 through his books annually on this account 
beginning with 30th September, 1980, under the present assess- 
ment.” Presumably he is there referring to the revenue account. 
There is no doubt that the question whether any particular pay- 
ment should properly be described as in the nature of capital ex- 
penditure or not is one of considerable difficulty and perplexity 
and even as recently as last year the present Master of the Bolls, 
in giving judgment in the analogous case of Golden Horse Shoe 
{New), Lid. V. Th'urgood, made the following observation : “After 
careful consideration of the present case in the course of which my 
mind has fluctuated on either side, I think it is to be decided upon 
its own facts — that none of the tests suggested afford a strict rule 
of guidance.” We are disposed to take the same view and to say, 
after a very careful consideration of the whole of the authorities 
which have been put before us, that it is not possible to lay down 
any hard and fast rule or to enunciate a rigid and scientific 
principle which can be applied as a criterion when this particular 
point comes up for determination. The decided cases, however, 
do of course afford considerable assistance. In Vallamlrosa 
Rubber Go. v. Farmer, Loed Dunedin suggested one test to be 
applied and that is whether or not the payment was of a kind 
which would be made “once and for all” by way of a lump sum. 
Obviously that is not a test which would afford any great assistance 
in the majority of the cases coming before the Court and in regard 
to that particular test, Viscount Cave, who was then Doep 
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Chanobllob, in the case of British Insulated and Helsby Cables v. 
Atherton made this comment: “In Vallambrosa Rubber Co. v. 
Farmer Lord Dunedin, as President of the Court of Session, 
expressed the opinion that ‘in a rough way’ it was not a bad criterion 
of what is capital expenditure — as against what is income ex- 
penditure — to say that capital expenditure is a thing that is not 
going to recur every year ; and no doubt this is often a material 
consideration. But the criterion suggested is not, and was obviously 
not intended by Lord Dunedin to be, a decisive one in every case ; 
for it is easy to imagine many cases in which a payment, though 
made ‘once and for all’ would be properly chargeable against the 
receipts for the year. Instances of such payments may be found in 
the gratuity of £1,500 paid to a reporter on his retirement, which was 
the subject of the decision in Smith v. Incorporated Council of Law 
Reporting for England and Wales and in the expenditure of 
£4,994 in the purchase of an annuity for the benefit of an actuary 
who had retired, which in Hancock v. General Reversionary and In- 
vestment Co. was allowed, and I think rightly allowed, to be deduc- 
ted from profits.” Then the Lord Chancellor said : “When an 
expenditure is made, not only once and for all, but with a view to 
bringing into existence an asset or an advantage for the enduring 
benefit of a trade, I think that there is very good reason (in the 
absence of special circumstances leading to an opposite conclusion) 
for treating such an expenditure as properly attributable not to 
revenue but to capital.” Then he says that there is considerable 
authority for that view and he cites various cases. He held that 
the case he was then dealing with, which was concerned with the 
establishment of a pension fund for the clerical and technical 
salaried staff of the Appellants, fell within the same principle, and, 
he came to the conclusion that such an expenditure was in the 
nature of capital expenditure and, accordingly, that the deduction 
of the amount from profits was rightly held by the Court of Appeal 
not to be admissible. The opinion of the Lord Chanobllob was 
shared by two other members of the House, Lord Atkinson and 
Lord Buokmastbr. But Lord Carson and Lord Blanbsburgh 
gave dissentient judgments and some of the passages in Lord 
Blanbsbubgh’s judgment are very material and useful for our 
present purpose. At p. 236 his Lordship said with reference to 
the matter then under discussion ; “In no sense of the word 
‘capital,’ circulating, working or fixed, did this expenditure involve 
any withdrawal. It was made out of gross receipts in a year in 
which, working capital and, a fortiori, fixed capital, remaining 
intact, a large surplus still emerged. Nor, in my judgment, did the 
expenditure in any relevant sense create a new asset of the com- 
pany of the nature of a fixed capital asset or any other.” And 
referring to what Lord Justice Sorutton had said when the case 
was before the Court of Appeal, Lord Blanbsburgh made this 
comment: “The learned Lord Justice does not more closely 
describe this so-called asset nor, fixed though it was, 
did he attach to it a name by which it could be recognised. 
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He did not suggest that it resulted in an enhanced goodwill. Ho 
could not, in my judgment, have done so with reason, because it 
has never, I think, even been suggested that a contented personnel 
is an element in goodwill, whatever else it may be. In that state 
of things it has oocured tome, my Lords, that the existence or non- 
existence of this so-called asset might fairly be submitted to the 
prosaic test of asking what in a liquidation would be forth- 
coming in respect of it when a liquidator essayed his statutory 
duty to realise the company’s assets and divide the proceeds 
amongst his constituents. Certainly no part of the fund. That in 
its entirety is completely alienated. And I can myself think of 
nothing else. Moreover, my Lords, a reference to the authorities 
shows, it seems to me, clearly that it is by reference to no such 
shadowy conceptions that the words of the statute “employed as 
capital’’ have to be interpreted. Such things as a purchase of good- 
will involving a capital expenditure might come within them : 
Smith d Son v. Moore, an excess profits duty case.” Then he 
quotes various other instances. 

Now, the passage which I have quoted from Lobd Blanbs- 
buboe’s judgment suggests two further tests in addition to those 
indicated by Loed Dunedin and Loed Cave. The first test is this : 
Did the expenditure involve any withdrawal of capital ? It would 
seem that in the case with which we are concerned the payment of 
Rs. 10,000 involved no withdrawal of capital. Indeed, there is no 
evidence before us that it did anything of the kind. On the con- 
trary, it was debited to the revenue account. 

The other test suggested by Loed Blanbsbue&h is the prosaic 
test: What would be forthcoming in a liquidation as a result of 
the expenditure which has been made ? In the present instance, 
again, as my learned brother pointed out repeatedly in the course 
of the argument, if there were any question of selling or even valu- 
ing what the assessees had acquired as a result of the expenditure 
of Rs. 10,000, the answer would have to be “There was nothing 
they could sell and nothing that anyboby could accurately value.” 
What may have been of considerable or even of immense value to 
them for the purpose of their business operations in Madras and 
GolcNnbo, had no material or market value and there was nothing 
which would in any sense properly be described as an addition to 
the assets of the company. In applying these tests, some little 
difficulty is created by the latter part of the criterion suggested by 
Loed Cave, because he seems to have been of the opinion that a 
payment ought to be regarded as capital expenditure, if it resulted 
in the acquisition of any enduring benefit or advantage to the busi- 
ness of the persons or firm making the payment. The difficulty to 
a large extent, if not wholly, disappears, however, upon a 
perusal of the judgment of Loed Justice Rombe in the case of 
Anglo Persian Oil Co, v. Dale. The observations of the learned 
Lord Justice are so important for our present purposes that I take 
leave to quote at length several passages from his very illuminating 



JOBS] IMPfiSIAL OHBMIOAL iNDUSiaiES (iNDIA) LTD. In re 


45 


judgment. Referring to the English Income Tax Act, his 
Lordship said : “So far as the Act itself is concerned one is 
therefore left without guidance as to the deductions that are per- 
missible, but with the mind somewhat unsettled by reason of the 
list of prohibited deductions as to what, in the view of the legisla- 
ture, is to be considered for the purposes of income-tax the 
balance of the profits or gains. In these circumstances, it is not 
surprising that the cases in which the Court has been called .upon 
to say whether some particular deduction is or is not permissible 
should have been numerous and not always easy to reconcile with 
others in which the facts were not dissimilar. Nor is it surpris- 
ing that learned Judges should have applied tests which, however 
satisfactory for the purpose of solving the particular problem 
before them, should turn out to be inconclusive or insufficient 
when applied to the facts of another case. The law applicable to 
such cases as the present was, it seems to me, placed beyond the 
realms of controversy. The boundary line between deductions 
that were permissible and those that werenot, had previously been 
uncertain and difficult to follow. As regards the large majority of 
deductions, there was, and could be, no conceivable doubt. They 
were clearly on one side of the line or the other. But as regards 
a comparatively small number, it was difficult to say on which side 
of the line they fell. This was particularly the case where, as in 
the present one, an expenditure, is not a recurring one, but is made 
once and for all. It was pointed oat by Lord Cave in Atherton's 
Case, that an expenditure, though made once and for all, may 
nevertheless be treated as a revenue expenditure. And he then 
added this: “But when an expenditure is made, not only once 
and for all, but with a view to bringing into existence an asset or 
an advantage for the enduring benefit of a trade, I think that there 
is very good reason (in the absence of a special circumstance lead- 
ing to an opposite conclusion) for treating such an expenditure as 
properly attributable not to revenue but to capital.” Then, Lord 
Justice Bomeb states his explanation of Lord Cave’s observations 
in these words; “It should be remembered that the expenditure 
is to be attributed to capital if it be made with a view to bringing 
an asset or advantage into existence. It is not necessary that it 
should have that result. It is also to be observed that the asset or 
advantage is to be for the ‘enduring’ benefit of the trade. I agree 
with Eowlatt, J., that by ‘enduring’ is meant ‘enduring in the 
way that fixed capital endures.” An expenditure on acquiring 
floating capital is not made with a view to acquiring an enduring 
asset. It is made with a view to acquiring an asset that may be 
turned over in the course of trade at a comparatively early date.” 
Then he continued : “Nor, of course, need the advantage be of a 
positive character. The advantage may consist in the getting rid 
of an item of fixed capital that is of an onerous character, as was 
pointed out by this Court in Mallet v. Stavely Coal and Iron Co. 
Then comes a very important passage : “This being the test to be 
applied in such cases as the present, it is obvious that the questioR 
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whether an expenditure made once and for all is or is not to ho 
treated as chargeable to capita! and not revenue, is one of fact only. 
J3eing a question that the Commissioners are eminently qualified 
to answer, it is to be hoped that in future they will answer it by 
reference to the language of the test laid down by Lobd Cave, and 
not as though they are deciding a question of law. Too often m 
the past, the Commissioners have found that a particular sum is or 
is not a permissible deduction. That is a question of law or, at any 
rate, mixed law and fact. If they will find that the expenditure in 
question was or was not made, as the case may be, with a view to 
bringing into existence some asset or advantage for the enduring 
benefit of the trade, their finding will be one of fact, and if there be 
some evidence upon which the finding can reasonably be made, it 
will not be subject to review in the Courts.” That passage might 
very well be taken to heart, if I may say so with respect, by the 
Commissioners of Income Tax in this country. If the Commis- 
sioner in the present case had contended himself merely with a 
finding of fact on the lines suggested |?y Loan Justice ItoMWB, 
what he has decided could not have been open to questions by this 
or any other Court. 1 have already expressed my opinion that in 
the present case there was no evidence on which the learned Com- 
missioner of Income Tax could have come to the conclusion he did 
on matters which were really questions of mixed law and fact. 

In our judgment the principles haid down in the case of The 
Anglo-Persian Oil Co. v. Bale, (the applicability of which to the 
present case the Commissioner of Income Tax disputes) are quite 
wide enough to provide the answer to the real and paramount 
question which is before us. In that case the facts were that 
in 1914 the Anglo-Persian Oil Co. entered into an agreement 
with a firm called Strick, Scott and Co., Ltd., under which the 
latter were appointed agents of the company to manage its busi- 
ness in Persia and the East for a term of ten years. It appears 
that the remuneration paid to these agents proved larger and 
more onerous than had been anticipated by the company ; 
accordingly in the year 1922 the company entered into 
an agreement with Strick, Scott and Co., Ltd., whereby it was 
agreed that the agency should be terminated, that Strick, Scott and 
Co. should go into liquidation and wind up their business and that 
they would not start or act in or about any business connected with 
petroleum in a certain area in Persia, while in return the company 
should pay Strick, Scott and Co. a sum of ^93,00,000. That sum was 
paid and the agency was terminated. The money was treated in 
the company’s accounts as a revenue payment and was charged 
to revenue in instalments of £60,000 for five years. The com- 
pany claimed that this course was correct and justified the deduc- 
tion from its annual expenses as being one incurred for seeking 
the profits and gains. The Inspector of Taxes disputed this 
course and he claimed that the £3,00,000 ought to be treated as an 
expenditure on capital account as being an expenditure which 
brought to an end an onerous contract and secured to the company 
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a freedom from charges which would otherwise have continued for 
some years. The Commissioners of Income Tax accepted the latter 
argument and held that the sum of ^3, 00, 000 was not an admissible 
deduction in computing the profits and gains of the company for 
the year ending 3Ist March, 1923, and adjusted the figures of the 
assessment for the years ending 5th April, 1923, 1924, 1926 and 
1926 accordingly. Mb. Justice Bowlatt, when the matter came 
before him, held that the sum was an admissible deduction. His 
judgment from which I have already quoted in another connection 
and which is reported in Awplo-Perstaw Oii £7p. v. HaZe is very 
germane to our present problem. At the bottom of page 262, the 
learned Judge said : “What he, the Attorney-General, says is that 
this is not merely a question of getting rid of an annual expense in 
the form of commission, and he says also, as I understand him to 
paraplirase his words: “This is clearing the ground of the agency 
and embarking upon a new organization, in this district, of the 
business, by having your own organization and your own servants.’ 
Now, in what way would that operate? It might mean that you 
simply start with your own servants without any expenditure at 
all, or might mean that you buy the good-wili of somebody who 
has got a right to stay there and with whom you could not com- 
pete without paying them out — ^I understand it was suggested that 
there was something of that sort in this case, perhaps — or you 
might, as I say, expend money in the way of capital to get your 
service on its feet. What I feel here is that there is not a trace of 
any such thing. There is no evidence of it — none. There is not 
any evidence, and it was not suggested before the Commissioners as 
1 understand it, that any part of this sum was paid for the purpose 
of acquiring anything analogous to goodwill on the pare of these 
people. Of course they had to be paid for the value of their rights 
for ten years to receive this money.” 

Now the Advocate-General has argued before us that that pas- 
sage of Mb. Justice Bowlatt, so far from being of assistance to 
the assessees, really tells in favour of the income tax authorities, 
because, said the Advocate-General, what Messrs. Brunner Mond 
and Co., or Imperial Chemical Industries (India), Limited, were 
doing was to acquire a new business or, at any rate, to acquire the 
goodwill of somebody else’s business, I have already expressed the 
opinion that upon the facts — just as Mb. Justice Bowlatt felt in 
the case of Anglo-Persian Oil Co., Ltd. v. Dale, what I feel here is 
that there is no trace of anything of the kind. There is no evidence 
at all that the assessees were acquiring a new business or taking 
over any business other than their own business. They were mere- 
ly taking over their own business, and they were not acquiring any 
goodwill belonging to anybody else’s concern. 

As I have already stated, Me. Justice Bowlatt was of opinion 
that the payment of £3,00,000 in the Anglo-Persian Oil Co., Ltd., 
was an admissible deduction. On appeal the Court of Appeal held, 
even after applying the test laid down by Lord Ohahcbllob Cave 
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in the case of Atherton v. British Insulated d Helsby Cables, Ltd,, 
that the payment in question did not bring any asset into exis- 
tence, nor could it properly be said that it brought into existence 
an advantage for the enduring benefit of Company’s trade within 
the meaning of the expression used by Lobd Cave. Accordingly, 
the Court of appeal held that the payment was a revenue payment, 
and so deductible by that company when ascertaining its net 
profits for the purpose of paying tax. 

It seems to me that that decision of the Court of Appeal in a 
case where a company had bought out its agents — with a view to 
running their own business by their own staff — by means of the 
payment of the enormous sum of i63, 00,000 must be taken by us 
as being ample authority for holding that the payment of a com- 
paratively small sum of Bs. 10,000, the subject-matter of the 
present proceedings was a revenue payment and so was properly 
deductible by the Imperial Chemical Industries (India), Ltd,, when 
arriving at their profit for the purpose of income tax. 

1 think also that the whole matter is put beyond all question 
by the decision in the recent case which I have already mentioned, 
viz. Golden Horse Shoe {New), Ltd, v. Thurgood, because in that 
case what was acquired was something tangible which as a matter 
of first impression might easily be considered to be in the nature of 
assets which ought to be properly comprised within the denomina- 
tion of fixed capital. The Golden Horse Shoe (New), Ltd. had 
been formed for the purpose of acquiring the right to take away and 
re-treat very large dumps of residual deposits resulting from the 
working of a gold mine. These residual deposits were called “tail- 
ings.” These tailings were known to contain a certain amount of 
gold, and by some new process of treatment some of this gold was 
recoverd and sold by the company. It was held by the Court of 
Appeal, reversing the decision of Mb. Justice Pihlax, that as the 
tailings were raw material already won and gotten, the amount 
expended in acquiring them was in the nature of an expen- 
diture on the raw material of the company’s trade, and therefore 
that for the purpose of assessing the company’s profits or gains, 
the cost of the tailings treated during the period of assessment 
was a proper deduction from the proceeds realized by the sale of 
the gold extracted. 

Lobd Justice Eomeb said: — “The question to be decided in 
this case is whether the dumps are to be regarded as fixed capital 
or as circulating capital. If they are the former, it is conceded by 
the appellants that the assessment made on them is correct. If on 
the other hand, they are floating or circulating capital, it is con- 
ceded that the cost of them to the appellants must be debited in the 
profit and loss account, the account being credited with the cost 
price of what was left of the dumps at the end of the year of 
assessment. The dumps, in other words, must be dealt with in the 
profit and loss account as stock in hand has to be dealt with in the 
profit and loss account of any other trader." Theq the learned 



1935] COHMB. OF mCOllE TAX V . HAEABANI liAKSEMTBATI 


49 


Lord Justice said : “ The reason for this distinction being dravs'n 
between fixed and floating or circulating capital is not far to seek.” 

In the present instance, in my opinion, it cannot be said that 
the payment which was made was one other than one in the nature 
of a payment out of circulating capital; and it is obvious that the 
expenditure did not result in the acquisition of anything of a kind 
which could rightly be described as a new asset or as an addition 
to the fixed capital of the company. The acquisitions derived from 
the payment were metaphysical rather than physical. 

We come back to the point of view described by Lobd Han- 
WOBTH, the present Master of the Rolls in Golden Horse Shoe 
(New), Lid., when he said at page 560 of the report : “ The test of 
circulating as contrasted with fixed capital is as good a test in most 
cases to my mind as can be found ; but that involves the question 
of fact: Was the outlay in the particular case from fixed or cir- 
culating capital ? ” That is only to say once more that the matter 
really resolves itself in the last resort into a question of fact in 
each particular case, and there is no sure touchstone which can be 
applied universally to solve a problem of the kind involved in the 
general proceedings. 

We accordingly hold that in this case the payment of 
Bs. 10,000 made by Imperial Chemical Industries (India), Limited, 
and debited to their revenue account for the year ending 30th Sep- 
tember, 1930, and coming for assessment into the tax year 1931-32, 
was an allowance they were entitled to make under the provisions 
of Section 10 (3) (ix) of the Income Tax Act of 1922, or to use the 
precise language of the question submitted to us, the payment 
amounting to Rs. 10,000 described by the assessee as compensa- 
tion to ex-agents was expenditure allowable in charge under Sec- 
tion 10 (3) (ix) of the Act. 

The assessees will have the costs of this reference. 
Lobt-Williams, J. — I agree. 

Reference answered accordingly. 


[In The Patna High Coubt.] 

COMMISSIONER OP INCOME TAX, BIHAR & ORISSA 

c. 

MAHABANI LAKSHMIBATI SAHEBA OP DAEBHANGA. 
Courtney-Terrel, C. J., and Agarwala, J. 

October 11, 1934. 

Hindu Undivided Pamilt — Sums Received By Widow op 
Deceased Bbotheb op Holdeb op Impabtible Estate — Ex- 
emption — ” Sums Received as Member op Hindu Undivided 

1—7 
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Familt,” Meaning op — Indian Inoomb Tax Act (XI op 1922), 
Section 14 (1). 

The assessee was a widow of the brother of the holder of an 
impartible estate. On her husband’s death, she and a co-widow 
claimed the estate alleging that their husband had been separate 
from his brother. Ultimately the widows withdrew their claim on 
condition (i) that each of them received for life as maintenance 
properties yielding Bs. 70,000 per annum, (ii) that on the death 
of either of them the survivor was paid for the remainder of her 
hfe an additional sum of Bs:18, 000 per annum. Two such payments 
received by the assessee during the year of account were assessed 
to income tax. It was contended before the High Court that these 
sums were received by the assessee as member of an undivided Hindu 
family and were therefore exempt from tax under Section li (J) of 
the Income Tax Act : Held : — that the object of Section 14 (1) was 
only to exempt sums received by a member of an undivided family 
who has a vested right in the income or property of the family, in 
other words, sums which belong to the assessee even before they are 
received by him. Section 14 (1) relieves the assessee from showing 
that the sum in respect of which he claims exemption has already 
been taxed in the hands of the family, but it does not relieve him 
from the necessity of proving that the sum received was part of the 
income or property in which he had a vested right as a member of 
a Hindu undivided family, and, as the assessee had not during 
the assessment or on appeal raised the issues necessary for the 
determination of the questions which arise under Section 14 (J), 
the claim for exemption could not be allowed. 

Case stated by the Coramissiouer of Income Tax, Bihar & 
Orissa, under Section 66 (2) of the Indian Income Tax Act (XI of 
1922) : Miscellaneous Judicial Case No. 108 of 1933. 

STATEMENT OF CASE. 

“ Under Section 66 (2) of the Indian Income Tax Act, 
(XI of 1922, hereinafter referred to as “ the Act ”) and at the 
instance of Maharani Lakshmibati Saheba of Darbhanga (herein- 
after referred to as “ the assessee ”) I have the honour to submit 
for the decision of the Hon’ble Judges of the Patna High Court the 
question of law referred to in paragraph 4 below, arising out of the 
assessment of the assessee for the financial year ended 31st March, 
1932. 

Pacts. — Maharaja Lakshmeswar Singh of Darbhanga, when 
he died, left two widows, viz., the assessee, Maharani Lakshmibati 
Saheba, and Maharani Lakshmeswari Saheba. Maharajadhiraja 
Ramesbwar Singh succeeded to the Darbhanga Raj on the death of 
Maharaja Lakshmeswar, but bis widows brought a suit against him 
for recovery of the entire Raj, The suit was ultimately compromis- 
ed. A copy of the petition of compromise on which the Civil Court 



1935] 


OOMMB. OF INC. TAX t). MAHABAHI LAKSHMIBATI 61 


decree was based is enclosed herewith, marked as Annexure A. 
The terms of the compromise were: — 

(i) that each of the Maharanis was to have settled on her for 
the term of her natural life, ssamindari properties yielding a net 
income of Es. 70,000 free of all payments of revenue, cess and 
other public demands, which were to be discharged by the defen- 
dant Maharaja Eameshwar Singh; 

(ii) that the plaintiff Maharanis would not have the power to 
alienate any part of the property so settled on them ; 

(Hi) that on the death of either of them, the properties set- 
tled on her should revert to the defendant, but that the surviving 
widow, during the remainder of her natural life would be entitled 
to receive from the defendant and his successors the sum of 
Rs. 13,000 per annum in addition to the income of the properties 
settled on her. 

3. In accordance with the terms of this settlement, the peti- 
tioner received in 1337 Fasli which is the previous year of the 
assessment under consideration, vis. for the financialyear 1931-32 
ended 31st March, 1932, a sum of Its. 26,000 from the Maharaja- 
dhiraja of Darbhanga on account of annuities for the years 1336 
and 1337 Fasli, due to her after the death of the Maharani 
Lakshmeswari. The Income Tax Officer included this sum in her 
total income for the year 1337 Fasli as part of her assessable 
income and levied an assessment accordingly under Section 28 (3) 
of the Act. A copy of his assessment order is annexed hereto 
marked as Exhibit B. Against this assessment, the assesses appeal- 
ed to the Assistant Commissioner, who confirmed the Income Tax 
Officer’s assessment as per his order, dated April 23, 1932, a copy 
of which is annexed hereto, marked as Exhibit C. 

4. Not satisfied with the above appellate order, the assessee 
has formulated the following question of law for reference to the 
High Court under Section 66 (2) of the Act : 

“Whether the said sum of Rs. 26,000 is income liable to 
taxation.” 

Accordingly I submit the question for decision of the High 
Court and give below my opinion on the same. 

6. Opinion op oihb Commissionbe.— Exemption from taxation 
of the above-mentioned sum was claimed on two alternative 
grounds. It was argued that these annuities represented the capi- 
tal value of the zamindari settled with Maharani Lakshmeswari, 
which by right of survivorship should have descended to the 
assessee, but which the latter gave up to the Maharajadbiraja and 
accepted in lieu therefor a smaller sum to be realised in annual 
instalments spread over a number of years. It was contended that 
these sums represented merely the value of the assessee’s right to 
succeed to Maharani Lakshmeswari’s estate which right, it was 
suggested, was sold to the Maharajadbiraja in lieu of recurring 
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payments for Es. 13,000 per annum for life ; and that merely be- 
cause the price was to be realised in several annual instalments, 
it could not be treated as income. But there is nothing in the 
terms of the compromise to support this argument. Maharani 
Lakshmeswari had no estate to leave to the assesses as he had 
only a life-interest in thezamindari, which she got under the com- 
promise decree and her tight thereon ceased on her death. The 
assesses did not get her annuity as heir of Maharani Lakshmes- 
wari but by the express terms of the compromise which gave her 
zamindari property yielding a net income of Es. 70,000 on certain 
conditions and in addition an annual cash payment of Es. 13,000 
in the event of a certain contingency. Merely because that contin- 
gency happened to be the death of a certain person, it does not 
follow that the assesses got the cash payment as part of the estate 
of the deceased as her heir or successor. In the compromise deed 
there is no mention of any one succeeding to the estate of either 
of the two widows after her death. In fact it says nothing as to who 
is to succeed to the property which the deceased Maharani might 
leave. It is merely an agreement between theMaharajadhirajaand 
the assessee as to what she will accept as her maintenance allow- 
ance and in lieu of prosecuting the suit. There is therefore no 
substance in the argument that the assessee sold her right in the 
zamindari given for life to Eani Lakshmeswari to the Maharajadhi- 
raja and accepted its price in instalments spread over several years 
as that zamindari was not for the assessee to sell. It was also 
argued before me that the zamindari income of Es. 70,000 and the 
subsequent annuity of Es. 13,000 should be regarded as the price 
of the assessee’s right to the Eaj and as such should be regarded 
as capital receipts. This argument also is not correct. Mere 
assertion of a right does not create it or establish it. In the com- 
promise the Maharanis unequivocally admitted the right of 
Maharaja Eameswar Singh to succeed to the Eaj. These widows 
would in any case have been entitled to maintenance allowances 
and the compromise merely stipulated what should be the amount 
of their allowance and incidentally extinguished the suit. The 
income from the zamindari portion of the allowance is not taxable 
being agricultural income but the cash payment is taxable : (vide 
Vellanhi Lakshmi Narasimha Boo v. Commissioner o^ Income Tax, 
Madras, III I.T.G. 428). 

6. The alternative argument put forward on behalf of the 
assessee is that this annuity may be taken to be a sort of thicca 
rent received by the assessee from the Maharaja of Darbhanga for 
the zamindari of Maharani Lakshmeswari which the assessee got 
but which, instead of managing herself, she gave to the Maharaja 
to manage in lieu of the annual payment. I have already 
pointed out that Maharani Lakshmeswari had no zamindari 
to leave to any heir, as her right to the zamindari ceased on her 
death. It is a purely cash payment and has no connection with 
the zamindari right. 
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7. I submit that the question may therefore be answered in 
the affirmative and a copy of the decision of the Hon’ble Court 
may kindly be certified to me for further action as required by 
Section 66 (5) of the Act.” 

Manoliar Lai, for the Commissioner of Income Tax. 

K, P. Jayaswal, Murari Prasad^nni K. P. UpadJvya, for the 
assesses. 

JUDGMENT. 

Agaewala, J. — The assessee has been assessed to income-tax 
on a sum of Rs. 26,000 which she claims is not subject to tax. 
The question referred for our decision is whether this sum is tax- 
able. The only ground for exemption argued before us is that it 
is a sum to which Section 14 (1) applies. That sub-section runs 
as follows : 

“ 14. (i) The tax shall not be payable by an assessee in 
respect of any sum which he receives as a member of a Hindu 
undivided family. ” 

The section premises ; (*) a Hindu undivided family ; (it) 
that the person claiming exemption is a member of the family, 
and (ttt) that the sum referred to is received as a member of the 
family. 

The assessee is a widow of the brother of the late holder of 
the Darbhanga Raj which is an impartible estate. On the death of 
her husband she and a co-widow claimed the estate alleging that 
their husband had been separate from his brother. Ultimately the 
widows withdrew their claim on certain terms, two only of which 
are material at present. It was agreed (a) that each of the 
widows should receive for life, as maintenance, properties yielding 
Es. 70,000 net per annum, and (6) that on the death of either of 
them the survivor should bo entitled to receive for the remainder 
of her life an additional sum of Es. 13,000 per annum. The sum 
assessed represents two such payments, which were in fact received 
in the year for which the assessment has been- made. In the 
course of the assessment, and in the appeal from the order of 
assessment, the assessee claimed exemption either on the ground 
(a) that the annual payment should be regarded as part of the con- 
sideration paid to her as the price of immovable properties and 
therefore as capital and not income, or (b) as agricultural 
income. Both these contentions were rightly negatived and have 
not been pressed before us. In view of these contentions however, 
the tribunals of fact were not called upon to investigate the ques- 
tion whether the assessee is a member of a Hindu undivided family, 
or indeed, whether ihe late Maharajadhiraj and the assessee’s 
husband were joint or separate. It is urged however, that the two 
widows having abandoned the claim that their husband had been 
separate from his brother, it must be held as a matter of law that 
they were joint. The admission made by the widows however, is 
not binding on the Crown which was not a party to the suit in 
which the admission was made. It is next contended that the 
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presumption of law being in favour of jointness the onus lies on 
the Income Tax Department to rebut that presumption. Conceding 
that this is so, the question still remains whether the sum in ques- 
tion was received by the assessee “ as member of an undivided 
family.” It is contended that when a member of a Hindu un- 
divided family receives a grant by way of maintenance from the 
head of the family it is necessarily received “ as a member of the 
family.” I am unable to accept this contention. It is only in the 
case of a Hindu undivided family that the statute provides that 
a sum received as a member is exempt from the tax and it seems 
to me that the reason for this special consideration is obvious. In 
the case of an undivided Hindu family all the members have an 
interest in the joint income of the family and are entitled as of 
right to enjoy it. The fact that by reason of well recognised dis- 
qualifications such as certain diseases or sex, certain members are 
unable to claim the rights of fully participating coparceners does 
not afiect their inherent right to be maintained out of the joint 
income. It is well established however, that when there is no joint 
property and no joint income there is no right to be maintained 
except in certain cases. 

“Where there may be no property but what has been self- 
acquired the only persons whose maintenance out of such property 
is imperative are aged parents, wife and minor children ”. (Mitak- 
shara, cited in Mayne on Hindu Law and Usage, para. 451). 

In the case of a wife and minor children therefore, the legal 
obligation of a Hindu to maintain them is the same as the obliga- 
tion of a non-Hindu. He is bound to maintain them out of his own 
property and income. In the case of other dependants, there is no 
legal obligation to maintain them at all in the case of a non-Hindu 
or a separate Hindu but in the case of an undivided Hindu family 
a member is entitled to be maintained to the extent of his or her 
interest m the joint income, a widow not being entitled to main- 
tenance in excess of what her deceased husband could haveclaimed. 
When a maintenance allowance is received by a member of an 
undivided Hindu family out of the joint income of the family the 
recipient receives only what is, his, other, own. The sum received 
by the recipient is taxable in the hands of the family. If it has not 
in fact been taxed in the hands of the family it would be taxable in 
the hands of the recipient but for the exemption provided for in 
Section 14 (I). That sub-section exempts it from taxation whether 
it has in fact been assessed in the hands of the family or not. It 
appears to me that the object of Section 14 (1) is to assure this 
exemption and no more. The remainder of Section 14 lends sup- 
port to this view. Sub-section (2) exempts from assessment sums 
received by an assessee (a) by way of dividend as a shareholder 
in a company or (b) out of the profits of a firm of which he is a 
partner. It will be observed therefore that what the second sub- 
section exempts are sums which belonged to the assesses even 
before they actually reached him. Beading Section 14 as a whole 
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I am able to see no reason why the first snb-section should be held 
to apply to a sum in which the assessee has no interest until it is 
actually reoeWed, which is so in the case of a person who receives 
maintenenoe allowance out of meo ue in which he has no 
vested right. The difference between the exemptions granted by 
sub-sections (1) and (2) respectively, of Section 14, is that under 
sub-section (1) the assessee is exempt even though the sum hasnot 
in fact been taxed at source, butunder sub section (2) the assessee 
is entitled to exemption only in respect of sums taxed at source. 
The first sub-section merely relieves the assessee from showing 
that the sum in respect of which he claims exemption has already 
been taxed in the hands of the family. It does not relieve him 
from the necessity of showing that the sum received is a part of 
income, or property in wliich he had vested right as a member of 
a Hindu undivided family. In the present instance the assessee 
did not during the assessment by the Income Tax Officer or in her 
appeal from that assessment raise the issues necessary for the 
determination of the questions of fact which arise under Section 
14 (1). For this reason, the question now raised does not arise out 
of the appellate order. An impartible estate may or may not be 
self-acquired property. Even assuming that the assessee is a 
member of an undivided family, the estate is impartible and the 
facts necessary for the determination of the question referred are 
not before us, because the assessee did not raise the proper issues 
before the tribunals of fact. 1 would therefore answer the question 
referred to us in the affirmative. The Commissioner of Income 
Tax is entitled to the costs of the reference. Hearing fee five gold 
mohurs. 

Couktnky-Tebbkl, C. J. — I agree. 

Bejerence wiiswered aocordmgly. 


[In the High Coubt op Madbas.] 

N. A. S. V. VENKATACHALAM OHETTIAE 

«. 

OOMMISBIONEK OF INCOME TAX, MADEAS. 

Beasley, 0. J., Eamesam and King, JJ. 

December 4, 1934, 

EbPBBBNOR — COMMISSIONKB’S OBDBB IN BbVISION — ObDBE 

NOT Prbjudioial TO AssKSSBB — No Kbpbbbnob Libs-Applioa- 
TioN poB Ebpuni) --Dismissal — Application fob 'Mandamus 
UNDBB Bpbcifio Eblibp Aot— Whbxheb Maintainable — Indian 
Income Tax Act (XI op 1922), Sections 33, 48 (2), 50-A (1), 66 
(2) AND (3)— Spbcipio Eblibp Act (I of 1877), Section 45. 

The petitioner applied under Section 48 {8) of the Income Tax 
Act for refund of tax which had been levied from his father. This 
application was rejected by the Income Tax Officer on the ground 
that he was not the assessee on whom the assessmentwas made. The 
petitioner applied to the Gommissioner under Section 38 of the Act 
for rescission of the order of the Income Tax Officer and for refund, 
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This application was also rejected. The petitioner thereupon 
moved the Commissioner to make a reference to the High Court and, 
on the rejection of this application, he applied to the High Court 
under Section 66 (8) of the Income Tax Act and Section 46 of the 
Specific Belief Act, for an order directing the Commissioner to 
make a reference : Held, — (i) that as the order made by the Com- 
missioner on revision under Section 83 was not one enhancing an 
assessment or an order prejudicial to the petitioner within the 
meaning of Section 66 (2), no reference could he made to the High 
Court and the High Court had therefore no power to require 
the Commissioner to state the case under Section 66 (S) ; (ii) the 
remedy under Section 46, Specific Belief Act, was also not open to 
the petitioner because there was another remedy, namely, by way 
of appeal to the Assistant Commissioner under Section 60-A(l ) of 
the Income Tax Act, 

Petition to the High Court under Section 66 (3) of the Indian 
Income Tax Act (XI of 1922) and Section 46 of the Specific Belief 
Act requesting the High Court to direct the Commissioner to state 
a case to the High Court : [0. P. No. 128 of 1934]. 

The petitioner’s father Sevugan Chettiar, was a partner in N, 
A. S. U. Firm, Toungoo, Burma. The said firm was, for the year 
of assessment 1930-31 registered under Section 2(14) of the Income 
Tax Act and assessed as such. The said Sevugan Chettiar died on 
June 28, 1931, and the petitioner succeeded to the said business 
and was being assessed as such. He applied on January 18, 1922, 
to the Income Tax Officer, Karaikudi, for refund under Section 48 
(2) read with Section 26 of the Income Tax Act in respect of the 
assessment as referred to above. The Income Tax Officer by his 
order dated September 21, 1933, held that the petitioner “was not 
the assesses on whom the assessment was made” and therefore 
he was not entitled to claim refund under Section 48 (2). The 
petitioner thereafter applied under Section 33 to the Commis- 
sioner of Income Tax, for rescission of the order of the Income 
Tax Officer and for refund of the amount due. The Commissioner 
of Income Tax held that the petitioner was not entitled to the 
refund in respect of the assessment of 1980-31. The petitioner 
thereupon moved the Commissioner under Section 66 (2) of the 
Income Tax Act, as amended by Act XVIII of 1933, for drawing 
up a statement of the case and referring it to the High Court for 
the decision of the question of the legality of the refusal to order 
the refund prayed for. The Commissioner declined to make a 
reference on the ground that his order under Section 33 was not one 
enhancing an assessment or otherwise prejudicial to the petitioner 
and the petition was therefore incompetent. 

The Commissioner’s order ran as follows : 

“The petitioner has no right of application under Sec- 
tion 66 (2) since no order under Section 31 or 32 has been passed 
in the matter, and the Commissioner’s order under Section 33, 
which merely declined to interfere with the Income Tax Officer’s 
decision was not one “enhancing an assessment or other'? 7 ise 
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prejudicial to him.” The application is therefore rejected as in- 
competent. Petitioner may withdraw it within the time specified 
in the second proviso to Section 6(5 (2), and if he does so the fee 
paid will be refunded.” 

The petitioner thereupon applied to the High Court under 
Section 66 (3) of the Indian Income Tax Act and Section 45 of the 
Specific Belief Act for an order requiring the Commissioner to 
state the case to the High Court. 

R. Kesava Aiyangar, for the petitioner. 

M. Patanjali Sasfri, for the Commissioner. 

JUDGMENT 

Beasley, C. J. : — This is a potitiou under Section 66 (3) of 
the Indian Income Tax Act as amended. The petitioner applied 
to the Income Tax Officer for a refund of income tax under Sec- 
tion 48 of the Act. This application was refused. The petitioner 
then got the Commissioner of Income Tax to take the matter up in 
review under Section 33 and in review the Oi)mmissioner refused 
to interfere with the order of refusal of the Income Tax'Officer. 
It is common ground tliat the order mado by the Commissioner 
was one under Section 33. The petitioner then required the Com- 
missioner of Income Tax to refer the matter which he suggested 
was a question of law to the High Court under Section 66 (2) of 
the Income Tax Act. The Commissioner took the view that that 
application to liim under Section 66 (2) was incompetent because 
his order under Section 33 was not one enhancing the assessment 
or otherwise prejudicial to the applicant (the assesseo). Section 
66 (2) which contains an amendment affecting this question, reads 
as follows ; — . 

“Within sixty days of the date on which ho is served with 
notice of an oj'der under Section 31 or Section 32 or of an order 
under Section 33 enhancing an assessment or otherwise prejudicial 
to him the assesseo in respect of whom the order of deci- 

sion passed may by application. ..require the Commissioner to refer 
to the High Court any question of law arising out of such order...” 

The view taken by the Commissioner is that his order is not 
one which comes within the words “otherwise prejudicial to him” 
(the assessee). With that view we entirely agree. What Section 33 
clearly contemplates is an order by the Commissioner which alters 
the position of an assessee or an applicant to that person's preju- 
dice. In this particular case, his position had been prejudiced 
already by tho refusal of the Income Tax Officer to grant him the 
refund which he required. The Commissioner’s order did no more 
than leave him in that position and, it is quite clear to us, was not 
an order which was prejudicial to the petitioner in the sense intend- 
ed, namely, tliat his position at that time, that is, the date of the 
Commissioner’s order, was altered by that ord( r to one of prejudice 
to him. That being so, he could not apply under Section 66 (2) to 
the Income Tax Commissioner, no order to his prejudice having 
1—8 
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been passed. He, however, alternatively now seeks that the matter 
may be dealt with under Section 46 of the Specific Belief Act. 
This remedy is clearly not open to him because a remedy is provi- 
ded by Section 50-A (1) of the Amended Act. That provides that 
“any person objecting to a refusal of an Income Tax Officer to 
allow a claim to a refund under Section 48 or 48-A or 49 or to 
the amount of the refund made in any such case, may appeal to 
the Assistant Commissioner.’ That provision was in force at the 
time when the order of the Income Tax Officer in this case refus- 
ing a refund was made and that was the assessee’s remedy and 
having that remedy open to him he did not avail himself of it. 
Section 46 of the Specific Belief Act cannot, therefore, be in- 
voked to the relief of the petitioner here. 

Bor these reasons, the petition must be dismissed with costs 
Bs. 160 to the Commissioner of Income Tax. 

Bambsam, J.“-I agree. 

King J. — I agree. 

Application dismissed. 


[In the Madeas High Coubt.] 

MOTHAY GANHABAJU 

V, 

COMMISSIONEB OB INCOME TAX, MADEAS. 

Beasley, C. J., Eamesam, J., and King, J. 

December 4, 1934. 

Business — Peofit feom Isolated Tbansaction op Specu- 
lation Not Connected with Assesbbb’s Business — Exemption 
pbom Tax — Casual and Non-Eboubeing Be ceipt— Indian 
Income Tax Act (XI op 1922), Section 4 (3) (®it.) 

The assessee who was a landowner and a money-lender and 
had an interest in certain cotton mills purchased in a Court auc- 
tion the right, title and interest of a person {who was not one of his 
debtors) in certain legacies, for Bs. 89,800. There was a protrac- 
ted litigation over the legacies and he ultimately recovered in the 
year of account Bs. 1,97,025. The assessee had spent Bs. 46 ,626 
as costs and purchase money and the income tax authorities levied 
tax on the balance of Bs. 1,50,899 on the ground that this was 
income from an adventure in the nature of a trade. Held, that 
the tramsaction was not an adventure or concern in the nature of 
a trade as it had no connection whatever with the money-lending 
trade or other business activities of the assessee. It was an isola- 
ted transaction, though probably entered into by way of specula- 
tion, and the income was not, therefore, assessable to income tax. 

Eutledgb 0. Commissionbbs of Inland Bevenue [14 Tan 
Gas. 490] distinguished. 
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Case stated by the Commissioner of Income Tax Madras, 
under Section 66 (3) of the Indian Income Tax Act [0. P. No. 159 
of 1932.] 

STATEMENT OF CASE. 

“In accordance with the High Court’s order... I have the 
honour to refer the following case for the decision of the Hon'ble 
the Judges of the High Court under Section 66 (3) of the Income 
Tax Act (XI of 1922). 

Facts. 

2. The petitioner is a money-lender and financier carrying 
on an extensive business at Ellore within the jurisdiction of the 
Income Tax Officer, Ellore Circle. In determining his total income 
for the assessment of the year 1930-31 (accounting year, official year 
1929-30) the Income Tax Officer included a sum ot Es. 1,60,399 
under the head ‘business’ being the profits which the petitioner 
derived from realising a decree debt. *1108 reference relates to the 
assessment of the said sum. 

3. The facts relating to this sum are as under; — On the 
22nd March, 1926, the petitioner bought in Court-auction for a 
sum of Es. 39,800 the right, title and interest of Parthasarathi 
Appa Eao in certain legacies left by one Yenkayamma, the mother 
of the minor proprietor of the Medur Estate. There had been 
protracted litigation regarding the right of Yenkayamma to the 
income of the Medur Estate and regarding the validity of the lega- 
cies left by her. On the date on whicli the petitioner purchased 
Parthasarathy Appa Eao’s interest in these legacies the position 
was that the Privy Council had decided in favour of Venkayamma’s 
right and the High Court at Madras had in pursuance of the deci- 
sion of the Privy Council passed a preliminary decree declaring 
that Yenkayamma had power to dispose of the income of the Medur 
Estate and that the legatees under her will were entitled to pay- 
ment of the legacies and directing the Sub-Junge, Eezwada, to take 
accounts and pass the final decree. Parthasarathi Appa Eao was 
the assignee of four of the legatees and as such was entitled to two 
pecuniary legacies of Es. 80,000 and Es. 40,000 respectively 
with interest at 6 per cent, per annum from 9th March, 
1900 and to the entire residue of the assets left by Yenka- 
yamma after the distribution of the various other legacies 
mentioned by her in her will. The Sub-Judge, Bezwada, passed 
the final decree on 26th June 1929 and the amount due to 
the petitioner as the purchaser of Parthasarathi Appa Eah’s inter- 
est in respect of the two pecuniary legacies was determined to be 
Es. 3,32,499. The amount of Es. 39,800 paid by the petitioner 
for purchasing Appa Eao's interest in respect of the legacies had 
been debited to a separate folio styled “Bezwada Sub-Court 0. S. 
No. 30 of 1926“ in the petitioner’s ledger account which related to 
both non-business and business transactions. As the purchaser of 
Appa Eao’s interest in the legacies, the petitioner was the second 
plaintiff in the snit O.S. 30 of 1926 of the Bezwana Snb-Gourt and 
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he had to incur expenses to conduct that suit. The amount so 
spent was also debited to the account mentioned above. Including 
such expenditure the balance at the end of the year of account was 
Es. 46,626 which included the original payment of Es. 39,800. In 
pursuance of the Subordinate Judge’s final decree dated 26th June, 
1929, the petitioner realised Es, 1,97,025 from the reversioners of 
the Medur Estate towards the amount due to him under the decree. 
This amount was credited to the same folio in the accounts with 
the result that at the end of the year, this account showed an ex- 
cess receipt of Es. 1,50,399 (the difference between Es. 1,97,025 
realised in the year and Es. 46,626 expended up to the end of the 
year). The Income Tax Officer treated this excess receipt as pro- 
fiis from business and as the petitioner’s account were maintained 
on a cash basis so far as they related to his money lending business, 
the Income Tax Officer included the whole of such receipts in the 
petitioner’s income from business and taxed it. An extract of the 
Income Tax Officer’s order is appended, marked Exhibit A. 

4. The petitioner’s appeal to the Assistant Commissioner was 
unsuccessful. An extract of the Assistant Commissioner’s order 
on this point is appended, marked Exhibit B. 

6. The Petitioner than applied to me for a reference to the 
High Court. I held that no question of law arose and accordingly 
declined to state a Case to the High Court. A copy of my order 
is appended, marked Exhibit C. 

6. On the petitioner’s application to the High Court under 
Section 66 (3) the High Court has by its order dated 16tb Decem- 
ber, 1932, directed me to refer the following question and I refer- 
it accordingly. “Whether the sum of Es. 1,50,399 isaBsessable to 
tax 

Opinion. 

7. The petitioner contends that the receipt is of a capital 
nature since the transaction was an isolated one and did not 
arise from business as it had no relation to his ordinai'y business 
of money-lending. It cannot be said that this transaction 
was of a different nature from the petitioner’s other transactions 
or that it was not entered upon as a matter of business. The 
petitioner is a money-lender and his business is to lay out 
money for profit. In this transaction the petitioner saw the 
chance of a favourable venture, purchased the rights of Appa Eao, 
in the legacies, defended himself in the suits brought by the credi- 
tors of Appa Eao, entered into litigation in respect of the amounts 
due to him under the rights that be had purchased and made a very 
large profit. The amount required to finance the venture was 
taken from the capital employed in the business. The mere fact 
that the transaction was an isolated one will not take it out of the 
category of business transaction. Pumshottamdas Thakurdas v. 
Commissioner of Income Tax (2 I.T.C. 8) and Lakshman Chettiyar 
y. Commissioner of Income Tax (4 1.T.C, 200). In the circumstances 
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of this c.ase, I a,m of opinion that the sum of Ks. 1,50,399 is assess- 
able to tax and was rightly taxed.” 

The High Court asked for further details on the two points 
mentioned below and the Commissioner made a further rcpoit as 
follows : — “ (1) When ihe assessee herein entered into tlie transac- 
tion in question what was there remaining for him to do and what 
did ho do thereafter ? WJieu on 22nd March, 192G the assessee 
purchased m Court auction in 0. H. No. 24 of 1925 on the file of 
ihe Sub-Judge, Bezwada, the right, title and interest of Partha- 
sarathi Appa Rao, in the legacies left by Venkayamma, the posi- 
tion was that the High Court of Madras had passed (on 4th April, 
1922) a preliminary decree in 0. S. No. 30 of 1916 (confirmed by 
Privy Council on 30th January, 1925.) declaring that Venkayamma 
had disposing power over the income of the Medur Estate during 
the period 4th August, 1895, to 9th March, 1899, and that the will 
executed by her and the dispositions iiiiide therein were valid and 
binding. Pursuant to tliis decree the tlien Bub-Judge of Bezwada 
took accounts but before passing the final decree lie was transfer- 
red. His successor ordered a fresh enquiry and appointed a Com- 
missioner to lake accounts in respect of certain points by two 
separate orders dated 30th April, 1925. Parthasarathi Appa Rao 
(the plaintiff) filed two revision petitions (C. R. P. Nos. 423 and 
424 of 1925) in the High Court against these orders and these pe- 
titions were pending when the assessee purchased the plaintiff’s 
rights in the suit for Rs. 39,800. Tliougb the amount of the lega- 
cies due to the plaintiff was over 3 lakhs, theuiiset price fixed by 
the Court was only Rs. 25,000. The assessee was the highest bid- 
der and the sale was therefore confirmed in Ids name. After the 
assessee purchased the plaintiff’s rights, iie came on to the 
record as 2ad plaintiff in the suit and conductod the farther pro- 
ceedings in the High Court where the revision petitions were 
pending. These petiiious were decided by the High Court in 
favour of the plaintiffs on 12th April, 1927. 'The defendants then 
applied for leave to appeal to the Privy Council. The assessee 
contested these applications and these were dismissed by the 
High Court on 2nd September, 1927.” 

Immediately after the purchase by the assessee one of the 
defendants in 0. B. No. 30 of 1916 filed on Slst March, 1926 E. A. 
No. 364 of 1926 on the file of the Bub-Court, EDore, to set aside oho 
Court auction sale, on the ground that it was illegal. This appli- 
cation was dismissed on 12th November, 1926. Another petition 
E. A. 583 of 26 filed by a creditor of Parthasarathi Appa Kao for a 
similar relief was also dismissed on 14th December, 1926. On the 
dismissal of the abovesaid petitions they filed 0. 8. Nos. 98 of 26 
and 7 of 27 on the file of the District Court, Ellore, for a declaration 
that the Court auction purchase by the assessee was fraudulent and 
nominal and a common judgment was delivered in those suits on 
2lRt December, 1927, dismissing them and upholding the Court 
auction purchase. The assessee had to contest all the above 
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proceedings as the purchaser of the 1st plaintiff’s (Appa Rao’s) 
interest in the suit in order to protect his own interests. 

The assessee then conducted further proceedings before the 
Sub-Judge, Bezwada, and obtained a final decree on 25th June, 
1929. In confirming the preliminary decree of the High Court, the 
Privy Gou-ncil gave costs to the plaintiff. The assessee as the 
assignee of the plaintiff’s rights executed this decree of the Privy 
Council for costs. According to the final decree passed by the Sub- 
Judge, Bezwada, the assessee is entitled to receive Rs, 3,32,498. 
In partial satisfaction of this decree, the assessee received from the 
Court Es. 1,97,025 during the year of account. This is credited to 
the account of his ledger, relating to this transaction. The debit 
side of this account shows the purchase price and expenses amount- 
ing to Es. 46,625-16-0. The difference of Es. 1,60,399 is the 
subject-matter of this reference. 

(2) How much and in respect of what things did he incur ex- 
penditure ? The total amount spent by the assesses in this venture 
is Rs. 46,625-15-0 as shown below. 

Rs. A. P. 

Amount paid being the purchase price of 1st plain- 
tiff’s rights in 0. S. No. 30 of 16 ... 39,800 0 0 

Amount spent for conducting the further proceed- 
ings in 0. S. No. 30 of 16 as Ist plaintiff’s purcha- 
ser, in defending the petitions and suits impeach- 
ing the purchase and in executing the decree of 
the Privy Council for costs (trainage charges, 

Court fees, vakil fees, process fees, and other con- 
tingent charges) ... 6,825 16 0 

Total ... 46,626 15 0 


P. Venkaiaramana Bao, for the assessee. 

M. Faianjali Sastri, for the Commissioner. 

JUDGMENT. 

Bbaslbv, C. J. — The question referred to us is : 

“ Whether the sum of Rs. 1,60,399, is assessable to tax.” 

The facts of the case are that the assessee, who is a landowner 
and a money-lender and has an interest in certain cotton mills, pur- 
chased on the 22nd March 1926, in Court auction in 0. S. No. 24 
of 1925 on the file of the Subordinate Judge, Bezwada, the right 
title and interest of one Parthasarathi AppaEao in the legacies left 
by one Venkayamma. The suit in which these legacies figure had 
been up to the Privy Council and the position at the time of the 
purchase was that the decision upholding Venkayamma’a disposing 
power over the income of the estate and the dispositions made by 
her in her will had been upheld. The petitioner gave as purchase 
money Es. 39,800. He was not able to realise his interest until 
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1929. There was somewhat protracted litigation between the 
date of the purchase and the date when he was able to get his money ; 
and he had to take steps both by way of defending his position and 
of executing the decree which he had got in his favour, and incurred 
certain amount of law costs in doing so. However, eventually, 
during the year of account, he actually realised a sum of 
Bs. 1,97,026 from the reversioners of the estate in question towards 
the amount due to him under the decree. He had also spent 
Es. 46,625-15-0 (Es. 39,800 in respect of the purchase and 
Es. 6,826-16-0 in respect of the further litigation to which reference 
has been made). Deducting that sum of Es. 46,625-15-0 from the 
amount realised by him, there was left a sum of Es. 1,60,399, which 
was treated as an excess receipt ; and it was this sum which the 
Income Tax Officer held to be assessable to income tax ; and the 
asseesment has been upheld by the Commissioner of Income Tax. 
In this way the matter comes before us. 

It is contended by Mr. Patanjali Sastri that, although this was 
an isolated transaction — as indeed it was and there is certainly no 
evidence of the assessee ever having entered into a transaction of a 
similar nature either before the date of this or after it — nevertheless 
this was an adventure or concern in the nature of trade. He argues 
that it was a speculation, that a very low price was given in com- 
parison to the amount subsequently realised and that in that specu- 
lation the capital of the assessee was embarked. In our view this 
cannot be described as an adventure or concern in the nature of 
trade. The trading activites of the assessee were limited to 
lending money, owning land, if that can be called a trade, and 
having an interest in cotton mills and this is in no sense a transac- 
tion related to any of those activities. In this case the interest in 
the legacies was not even purchased from anybody who was in- 
debted to the assessee in hie money-lending business. It was an 
isolated transaction, although probably entered into by him as a 
speculation, as he happened to make a good profit out of it. We 
are quite unable to see that it has any connection whatever with any 
other trades or businesses carried on by the assessee. By itself the 
purchase of an interest in legacies, the subject of litigation cannot 
certainly be described as a trade or business. Eefereuce has been 
made to the case of Rutledge v. Commissioners of Inland Revenue 
[14 Tax Gas. 490] by Mr, Patanjali Sastri in support of his argument. 
In that case the appellant was a money-lender who was also in 
1920 interested in a cinema company. He had since that time been 
interested in various businesses. Being in Berlin in 1920 on busi- 
ness connected with the cinema company he was offered an oppor- 
tunity of purchasing very cheaply a large quantity of paper. He 
effected the purchase and within a short time after his return to 
England sold the whole consignment to one person at a considera- 
able profit and it was held that the profits in question were liable 
to assessment to income-tax and to excess profits duty as being pro- 
fits of an adventure in the nature of trade. The facts of that case 
are quite dissimilar to those here. There, what was purchased was 
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a quantity of toilet paper and it was a very large quantity, not a 
quantity which an ordinary person would buy for private use. It 
was of such a large quantity as clearly to make it a business transac- 
tion ; and obviously the intention with which this large quantity 
was bought at an exceedingly low price was with the object of sell- 
ing it later on at a favourable opportunity at an enhanced price and 
getting the benefit of the profit therefrom. This is quite clear, 1 
think, from the judgment of Loed Sands who says at page 497 : 

“ The nature and quantity of the subject dealt with exclude 
the suggestion that it would have been disposed of otherwise than 
as a trade transaction. Neither the purchaser nor any purchaser 
from him was likely to require such a quantity for his private 
use.” 

The view we take, of the matter is that that case is certainly 
of no assistance to us, and that, with regard to this case, this was 
an isolated transaction in no way connected with any other trade 
or business activities of the assesses. That being so, we are unable 
to hold that it was an adventure in the nature of trade and if that 
is BO, then the sum m question was not clearly assessable to income 
tax. The question referred to us must therefore be answered in 
the negative. Costs Bs. 250 to the assessee. 

Rambsam, J. — I agree. 

King, J — I agree. 

Reference answered in the negative. 


[In The Rangoon High Codet.] 
COMMISSIONER OF INCOME TAX, BURMA 

V. 


V. S. A. R. FIRM. 

Page, 0. J., Mya Bu, J.. and Mackney, J. 

July 16, 1934. 

Rbfeebnce — Fbaming op Questions — Duty op Commissio- 
NEB to State Pabticulab Point op Law That Abises — Indian 
Income Tax Act (XI op 1922), Section 66 (2). 

It is the duty of the Commissioner in a case stated to set out 
specifially the particular point of law upon which it is sought to 
obtain a determination from the High Court. 

Where the question referred was : “ Whether on the facts of 
the case the sum of Bs. 23,373, was rightly included in the assess- 
fnent,” their Lordships returned the proceedings to the Commissioner 
in order that he may have an opportunity to refer the particular 
question of law which in his opinion arose in the case. 
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Case stated by the Commissioner of Income Tax, Burma, 
under Section 66 (2) of the Income Tax Act. [Civil Eeference 
No. 8 of 1934.] 

A. Bggar, for the Crown. 

K. G. Bose, for the Assessee. 

Page, C. J. — The question propounded is: 

“Whether on the facts of this case the sum of Es. 23,373 
was rightly included in the assessment.” 

We are not disposed to answer a question framed in this gene- 
ral way. The question does not state under what provisions of the 
Act or upon what footing it is claimed that the sum is assessable to 
income-tax. If we were to consent to go into the matter in such 
circumstances the Court would be flooded with applications in 
which, withou t setting out a point of law, the Court would be in- 
vited to determine generally whether the conclusions of the income- 
tax authorities were correct or not. In other words, the Court would 
take upon itself the burden of investigating the facts for the pur- 
pose of finding out whether under any section of the Act a point of 
law could be extracted therefrom, and then determining it. That 
is not the scheme of the Act, and we decline to answer a question 
which in effect would amount to a general appeal from the income- 
tax authorities. It is the duty of the Commissioner in a case stated 
to set out specifically the particular point of law upon which it is 
sought to obtain a determination from the High Court. In the pre- 
sent case that has not been done. Lot the proceedings bo returned 
in order that the Commissioner may have an opportunity to state 
a case and refer the particular question of law which in his opinion 
has arisen. 

Mta Bu, J. — I agree. 

Maoknkv, j. — I agree. 

Proceedings returned. 


[In The Calcutta High Coubt.] 

THl HUNGBEPOED INVESTMENT TEUST LTD., In re. 
Costello and Lort-Williams, JJ. 

July 20, 1934. 

Dividends — ^Exemption pbom Tax — Dividends Paid out op 
Pbopits not Taxed in Company’s Hands — Whethbb Exempt 
— Indian Income-tax Act (XI op 1922), Kections 11 (2) (a), 
20 and 48. 
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Under Section M (S) {a) of the Indian Income Tax Act, sums 
received by way of dividends as shareholder in a compcmy are 
wholly exempt from tax although a part of the dividend may have 
been paid out of profits which were free from taxation in the hands 
of the paying company. The assessee, the Hungerford Investment 
Trust Ltd. was a company registered outside British India and 
held the whole of its ordinary share capital in T.M. d Go. Ltd., a 
company registered in India. When T.M. d Co. were assessed in 
respect of its profits it was held to he exempt from taxation to the 
extent of Bs. 76,500 under Section 4 (1) of the Indian Income Tax 
Act. The whole of the profits made by T.M. and Co. .including 
the sum of Bs. 76,603 was paid as dividends to the Hungerford 
Trust Ltd. The question being whether this sum of Bs. 76,500 
paid as dividend was exempt from tax under Section 14 (8) (a) of 
the Act in the hands of the Hungerford Trust Ltd: Held, that upon 
a proper construction of Section 14 (2) (a) the dividends in question 
were exempt from tax. 

Pbb Costello, J. — It is always the duty of the Court to in- 
terpret the language of the legislature as it stands and neither to 
add to it nor to take away from it. 

Case stated by the CommisBioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act, (XI of 1922). 
[Income Tax Eeference No. 12 of 1933.] 

STATEMENT OF CASE. 

Under Section 66 (2) of the Indian Income Tax Act, I 
am required by the Hungerford Investment Trust Limited 
(Assessee) to refer for the decision of the High Court the questions 
of law set out in Annexure A hereto, as arising out of the Appeal 
against their assessment for 1932-33. The Assessment Order, 
Q-rounds of Appeal, and Appellate Order are copied as Annexures 
B, C and D. 

2. The gist of the issue is the taxation, in the assessee’s hands 
of a certain proportionate part of dividends which they received 
from a company, Turner Morrison and Company. The legal pro- 
visions affecting the applicability of (ordinary) income tax and 
super-tax will need separate treatment. The appeal has used the 
general words “taxation”, and “taxable”, and seems to cover a 
claim that the sum in issue was wholly out of jurisdiction, and so 
to embrace both heads. The questions now set out use the general 
word “taxation” (Nos. 1 and 4) though they cite specifically only 
the provisions material in regard to ordinary income tax. I put the 
issue in the form of the first and second questions below. 

First Question. — The assessee’s income in assessment having 
included dividends declared on 16th April, 1931, and 3rd November, 
1931, by a company whose profits of 1930 and 1931 were found to 
include specific sums to which in the company’s hands in accord- 
ance with SectioQ 4 of the Act did not apply, and the said company 
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having been assessed in respect of profits to which the Act did 
apply, in the assessee’s hands in such proportion of the dividends, 
as the specified sums bear to the aggregate of all profits in 1930 
and 1931 respectively, wholly outside the Act in accordance with 
Section 4 ? 

Second Question : — The assessee’s income in assessment 
having included dividends declared on 16th April, 1931, and 3rd 
November, 1931, by a company whose profits of 1930 and 1981 
were found to include specified sums to which in accordance with 
Section 4 the Act did not apply, and the said company having been 
assessed in respect of profits to which the Act did apply, is such 
proportion of the dividends as the specified sums bear to the 
aggregate of all profits in 1930 and 1931 respectively, exempted 
from taxation to ordinary income tax in accordance with Section 
14 (2) ? 

3. Statement oj facts ’. — The assesses is a company registered 
abroad, whose income arises almost exclusively from the holding 
of the whole ordinary share capital in the Indian Company, 
Turner Morrison and Company, Limited. 

The material part of the Assessment Order (Annexure B) is 
the calculation in respect of these dividends from Turner Morrison 
and Company, thus : 




Proportions allocated as being 



Tax not 

1 Exempted 

1 Taxed in 



payable 

under Sec- 

Company’s 

Dividend 

Declared 

Section 8, 

tion 4(1) in 

hands. (C) 



Proviso.(A) 

Company’s 




1 

hands. (B) 




Es. 

Es. 

Bs. 

(Final for 1930) 

16th April 

%% 6,000 

13% 39,000 

86% 

3 lakhs nett 

1931 



2,66,000 

(Interim for 

3rd N ovem- 

1% 1,500 

25% 37,600 

74% 

1931) IJ lakhs 

ber 1931 



1,11,000 

Es. 4,50,000 


7,600 

76,500 

3,66,000 



Nett 

Total Es. A 

,60,000 


Add, under Section 16 (2), tax at rate current 
on dates above, (26 pies plus 12^^ per cent.) 
on Es. 3,66,000 ... (D) 65,779 


Gross Dividends (Other sources) ... 6,16,779 

Add, other income ... (B) 36 


Total income ... Bs. 6,16,816 
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The taxation was worked oat for ordinary income tax : — 

Bs. Bs. 


(a) Taxable 


... 76,600 (B) 




36 (E) 





76,536 

(h) Tax not payable 

under 



Section 8 (Proviso) 


(A) 

7,500 

(c) Tax not payable 

under 



Section 14 (2) 

• •• 

3,66,000 (G) 




66,779 (D) 

4,31,779 


Total ... 5,15,816 

For super-tax the whole Bs. 5,15,815 was taxed. 

It is this Es, 76,600 (B) which is in issue. 

4. Turner Morrison and Company are assessed on profits of 
the previous calendar year. The 1931-32 assessment upon them 
on account of 1930 comprised a Total Income within the jurisdic- 
tion of Bs. 10,82,018. Besides this there was : — 

In account sterling dividends received outside Bs. 
the jurisdiction four years before (of which the 
explanation will appear more fully below) ... 1,61,541 

“Foreign” proportion of the dividends received 
from their own investment holdings (arrived at on 
the same principles as B above) ... 2,796 

1,64,336 (13 p.c.) 

Add the above income within the jurisdiction. 10,82,018 

12,46,364 


and of the Bs. 10,82,018, there was ; — 

Tax-free interest on securities (directly rec eiv- 
ed) ... 1,108 

Tax-free proportion of the dividends received 
from their own investment holdings (arrived at on 
the same principles as A above) ... 23,580 

24,688 (2p.c.) 


These are the percentages applied as above to the dividend 
which Turner Morrison declared on 16th April, 1931. This divi- 
dend was declared as the “ final dividend ” for 1930 and was 
accounted out of the Profit and Loss Account (i.e., Balance 
Account) as shown in their 1931 (December) Balance Sheet, of 
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which copy is Annesure E. The total dividend was less than the 
profits of the year. 

5. To the November interim dividend for 1931, the percen- 
tage applied were similarly derived from the 1932-33 assessment of 
Turner Morrison upon 1931 account. I state the case upon the 
figures in that assessment as it now stands, I have to note that it 
may be reopened and altered but as the questions put are simple 
issues of interpretation this will not affect this reference mate- 
rially. 

6. That Assessment Order (which is copied, Annexure G) 
starts off from a figure “Profits as per Profit and Loss Account, 
Balance Es. 6,67,571". The company had filed with their return, 
dated 10th June, 1932, a “Profit and Loss Account” (i.e., working 
account), copied as Annexure P. This may be summarised : — 

Es. Es. 

1. Exi)enditure general 13,85,129 

2. Working profits, commission, &c. 15,43,4.65 

3. Dividends, Interest, etc. ... 6,09,235 

4. Balance to General Profit and 

Loss account ... 6,67,571 

This statement was not certified as audited. Apparently 
audited accounts and a Balance Sheet wore subsequently available 
to the Income Tax Officer, but were not brought into the record. 

With the above account there was also filed an analysis, 
“Statement of Interest on Securities taxed at source, included in 
the accounts for the year ended Slst December, 1931”. This 
totalled Es. 4,94,004 (included, it would appear, under item 3 
above). 

7. The assessment order brings in an additional sum of 
lis. 1,72,500. This is not in issue but it may be as well to record 
the explanation, as it throws some light on the accounting of the 
items that are in issue. On the 6th July, 1932, the company wrote; 

“In addition to the profit of Es. 6,67,570-8-11 as shown in the 
Profit and Loss Account we also received a sum of Es. 1,72,500 as 
a bonus on our holding of 1,725 shares in Alcock, Ashdown and 
Company, Limited. This amount has been held in suspense, and 
will be included in our Profit and Loss Account for the 12 months 
ending 31st December, 1982." 

The balance sheets which 1 have now obtained in record (and 
of which Annexure E is the material one) do not show any separate 
“Suspense" item under that description. It seems that it was 
included within the head “Sundry creditors". 

8. The above analysis (paragraph 6) included : — Dividends 
on Sterling Investments, exempt from taxation under Section 4 (2) 
of the Act, from Asiatic Steam Navigation Company : — 
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Bs. 

Bs. 

for half year June 1927 ... 53,382 

„ December, 1927 ... 1,06,764 

„ June, 1928* ... 1,07,882 

2,68,028 

9. The following is an analysis showing how the figure 

adopted by Income Tax Officer was arrived at : — 

Ks. 

Bs. 

Profit originally accounted ... 6,67,571 

Various adjustments and additions 
under the Act ... 2,41,708 

9,09,279 

Extract — Dividends, Security, 
interest, etc. 

4,94,004 

Deduct — Depreciation allowable... 

66,766 

Assessed “Business” income (Sec- 
tion 10) 

3,48,609 

Total ... 9,09,279 
Dividends and Security interest: — 

Bs. 

Amended detail statement ... 4,95,585 
Further returned as above ... 1,72,600 

6,68,086 

Security Interest (Section 8) 3,166 

3,166 

Add — Tax thereon (Section 18 (4) ) 

425 

Dividends in India (Section 12) 8,96,891 

3,96,877(a) 

Add — Tax thereon (Section 16 (2) ) 
(Calculated upon 3,46,396 ; 
see below 

Income Beceived without India 2,68,028 

Total income within India ... 6,68,085 

8,10,259(b) 


The Dividends in India were analysed thns : — 

*Partioulars given in original statement with the return. 
This is now said to be an error for “December, 1926.” This 
detail need not be determined, vide paragraph 10. (Note added at 
correction of second proof). 

(a) After deducting 14 as in Column 3 below. 

(b) Actual total is 8,10,261 : negligible difference due to 
omitting annas. 



1936] THE HUNGBBPOBD INVESIMEKT TBUST LTD., In ft 


71 


Apportioned according to assessed-profit proportions ; 


Untaxed 

Untaxed 


under 

under 

Tax-free Taxed at 

Section 

Section 

Sec. 8 source. Total. 

4 (1) 


Proviso. 

Bs. 

1 Bs. 

Bs. Bs. Bs. 

Shalimar Works... 33,937 


' 7,069 4,254 

Shalimar Tax ... 1.754 

... 

73 71,273 

Retriever Flotilla 1,292 

... 

1,430 8,818 

Various 

14 

4,937 2,62,060 

Total ... 36,988 

14 

13,499 1 3,46.395 3,96,891 


Apportionment of Profits 
Foreign Income, nntaxed under 
Section 4(1) 

“ Agricultural ” Income, untaxed 
under Section 4 (3) 

Tax-free, under Section 8 Proviso... 
Taxed : — Rs. 

f 3,46,396 
At source ... ■[ 


In advance 
In assessment 



3,166 

425 

3,48,609 

36,983 


Bs. 

2,68,028 26 p, c. 

14 

13,499 1 p. c. 


7,69,768 74% 


Aggregate Profits and Gains ... 10,78,304 
(t. e., 8,10,262 plus 2,68,028 
plus 14). 

These are the percentages brought into the present assessment 
in respect of the November dividend. 

10. It may be as well to record — though as already noted I 
do not think it really material here — the details in this assessment 
which may need correction: — 

(a) Simple arithmetical errors* 

(b) The same question of law as is being here referred arises 
in respect of Turner Morrison’s own received dividends ; and if the 

*The “ Foreign " proportion in respect of the Retriever Flo- 
tilla dividends received by Turner, Morrison and Company was 
taken at an incorrect figure of 11’2% (for 19‘2%). Also, the In- 
come Tax Ofiicet worked out his figures by — 

(a) subtracting from the returned figure the 4,94,004 for 
separate treatment ; and 

(5) bringing in details from an amended statement which in 
addition to the above 1,72,600 rightly added (Paragraph 7), Totals 
4,96,685. 
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present assessee should succeed in this case, Turner Morrison’s 
assessment will be revised accordingly. 

(c) I think the accounting of the foreign dividends which are 
the substance of this issue was on wrong lines. These three and 
four-year old receipts brought into account from suspense were not 
the material sums for the accounted period. They could only be 
“ received” once — when they really were received ; and the date 
when the assessee chose to bring them out of suspense in his 
Indian accounts has nothing to ‘do with a proper accounting of his 
actual income of this year. 

Possibly the Income Tax Officer was misled by the assessee’s 
avoidance of the term “ suspense ” in regard to any of the sums. The 
way these foreign dividends were dealt with was this ; — A closely 
allied English firm, Turner and Company, received the sterling 
dividends and put them into a “ special suspense account ” for the 
Indian Company, on which they allowed interest ; and meantime the 
Indian concern had a running account with the Home concern with 
a debit balance, running more or'less at the same level as these sus- 
pense credits. The balance of the suspense account only appears 
in the balance sheet as ” Dividends on Sterling Investments.” 

The question whether this method of accounting did success- 
fully evade the jurisdiction is an additional one which will also 
come under further examination. 


Opinion op the Commissioneb. 

11. As already noted, the issues are direct questions of inter- 
pretation. I am not aware what contention the assessee makes or 
can make in regard to the first question. In regard to the second 
question he appears to contend that the words of Section 14 (2) (a) 

“ any sum which he receives by way of dividends where the 

profits or gains of the company have been assessed to income tax 
mean the whole of any dividends in respect of a year if such part of 
the company’s profits of that year as are taxable have been assessed. 
The contention for the Eevenue is that they mean the sum re- 
ceived within the whole dividend, corresponding to profits that 
have been assessed, (excluding that corresponding to profits which 
could not be assessed, because they were outside the jurisdiction). 
As an issue of fact, the parts corresponding to the assessed and the 
non-assessable profits are distributed upon the principles adopted 
in this case. 

12. If the words as they stood simpliciter were capable of 
only one interpretation, the question would hardly be before your 
Lordships. The contention for the Eevenue is that they are 
incapable of any other construction than the one submitted, having 
regard to the rest of the Act. 

13. It is well established that a statute as a whole must be 
examined in order to see what is its main object and that any 
doubtful passages should be construed so as to effect the main 
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object rather than contradict or contravene it. I will try to set 
oat the full relevant scheme of the Act. 

14. The Act includes provisions for some measures of advance 
deduction on accouut, or “Deduction at source.” These are to be 
distinguished and are not in issue. 

The Act also includes provisions for the avoidance of levying 
the tax twice over upon the same accrual — it is important to avoid 
calling it the same “income” — and these provisions arecbmmonly 
described as dealing with “Taxation at source." The example 
which is now in issue is that of a company, which is itself taxable 
on its income. The company (normally) pay dividends to its share- 
holders out of its income. These dividends then (normally) are 
income of the shareholders ; and in the absence of any special 
provisions the shareholders would on the plain terms of tlie Act be 
taxable thereon in just the same way as on any other part of their 
income. But this position is adjusted by the section summarised 
below. 

The sections referred to are : — 

(а) Section 14 (2) — “The tax shall not be payable by an 
assessee in respect of any sum which he receives by way of divi- 
dends as a shareholder in a company where the profits or gains of 
the company have been assessed to income tax.” 

(б) Section 58 (1) makes the above not applicable to the 
charge of super-tax. The company pays super-tax (if otherwise 
liable) on its income ; the shareholder similarly on his without 
allowance. 

(c) The company pays tax at the maximum rate, and Sec- 
tion 48 (1) provides for bringing the effective rate against the 
shareholder down to whatever level ipay be applicable to the share- 
holder’s total income, by a refund adjustment. This is not here in 
issue as the present assessee was himself taxable at the maximum 
rate. I suggest however that the wording is of considerable inte- 
rest in the present connection, as followe : — 

“If a shareholder in a company who has received any divi- 
dends therefrom satisfies the Income Tax Officer.... that the 

rate of income tax applicable to the profits or gains of the company 
at the time of the declaration of such dividends is greater than the 
rate applicable to his total income of the year in which such divi- 
dends were declared etc...” he gets a refund at the difference bet- 
ween the two rates against the amount of his dividends. 

(d) Section 16 — 

“(1) In computing the total income of an assessee sums 

exempted under ... sub-Section (2) of Section 14 shall be 

included.” 

i-to 
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"(2) For the purpose of sub-Section (1), any sum mentioned 
in Clause (a) of sub-Seotiou (2) of Section 14 shall be increased by 
the amount of income tax payable by the company in respect of 
the dividend received”. 

(e) “Total income” is defined in Section 2 (15) as “the total 
amount of income, profits or gains from all sources to which this 
Act applies The rate of tax applicable is under Sec- 

tion 3 determined by this total income; and ordinary income tax is 
charged on the amount thereof subject (a) tb provisions setting out 
under head what the tax shall be payable and (6) various exempting 
clauses such as the Section 14 now in issue, which provide that tax 
shall “not be payable” on specified sums. The charge of super- 
tax is by Section 56 based upon the same total income but is not 
subject to the same exempting provisions. 

15. The operative effect of these provisions— but certainly 
not, I think, the exteht of the meaning of words — is necessarily 
subject to the extent of application of the Act, as defined in Sec- 
tion 4. Subject to specified exceptions this section applies the 

Act — (a) to “all income, profits, or gains accruing or arising or 

received in British India” and (b) also to income deemed so to 
accrue, under various sections. Of these, the only item relevant 
is that in sub-Section (2) of this Section 4, dealing with “business” 
income accruing without British India, received subsequently in 
British India. (Although the applicant’s questions as drafted raise 
the point, nothing can turn at the present stage on whether these 
dividend-receipts were “business” income). 

16. The essential position is that the dividends in issue accrued 
to and were received by the assessee in British India and were 
his income within the jurisdiction of the Act and taxable except in 
so far as there is something in the Act which he can point to as 
taking them out of taxation. An accrual which in the hands of the 
company is not liable to income tax by reason only of the fact that 
it was not received by the company in British India may yet be 
liable to income-tax in the hands of the shareholder if it accrues 
to or is received by the shareholder in British India. It is true 
that the department has always held that where income is exempt 
in the hands of the company by reason of its being income of a 
particular character, e.g., agricultural income or income from tax- 
free securities, it retains that character even when it is passed 
on to the shareholder and is consequently exempt in his hands 
also. The position in this respect is that a dividend represents 
merely the shareholder’s share in the income of the company 
with the result that the shareholder’s share in the agricultural 
income of the company or income from tax-free securities re- 
mains agricultural income or income from tax-free securities in the 
hands of the shareholder. This argument cannot, however, be 
applied to income which, not being itself the subject of any specific 
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exemption, is merely escaping assessment in the hands of the com- 
pany because of the place of receipt of the company, since the in- 
come is in fact received by the shareholder in British India; and it 
cannot be said that the place of receipt by the company, constitutes 
a characteristic of the income which is retained, against the actual 
place of receipt by the shareholder, when the income passes on to 
the shareholder. It is on these principles that the system of adjust- 
ment which has prevailed in the department for many years is 
based ; and this system of adjustment is exhibited in the details of 
the calculation included in the statement of facts. If it should be 
lield that the distinction here drawn between income that is speci- 
fically exempt and income thiit has merely escaped assessment is 
not a sound one, then I submit that the conclusion is not that the 
latter class of income is exempt in the bands of the shareholder, but 
that the deparbuiental practice in respect of the former class has 
been generous to an extent not justified by the law. Hence I think 
that the answer to the first question is in the negative: and super- 
tax is rightly levied on the full amount of the dividends, 

17. As to the question whether Section 14 (2) makes ordi- 
nary income tax not payable by the dividend-receiver in respect of 
a proportion corresponding to what was foreign income in the com- 
pany’s hands, it will not be necessary to expand the proposition that 
there is no essential co-relation between the profits and the divid- 
ends : still less between the assessable profits and the dividends. 
The profits usually^ — not always, but they certainly did so in the 
present case — stand earmarked as such on one side of the balance- 
sheet, in an aggregation of the previous balances and the current 
year’s profits. The year’s dividends are paid out of the assets but 
there was never any isolated slab of assets corresponding to those 
profits, still less to a particular part of them. I draw attention to 
the wording of the 4th ground of appeal stating that no part of the 
dividends was paid out of the foreign funds. This would seem to 
me completely contrary to the first part of applicant’s case, but I 
suggest that it is not possible to say what funds they were paid from. 
Payments are made out of one pool of liquid assets, on account of 
one liability or another. There is no separated pool of profits, still 
less of each separate type of profits. They are merely accounted 
against them 

18. The framers of the Act appear to have left this very diffi- 
cult relation of the dividends and the profits to be wholly determin- 
ed as facts, and to have proceeded on the basis that they are so 
determined. Otherwise what possible meaning could attach to the 
concluding words of Section 16 (2) — no income tax is literally pay- 
able by the company in respect of any of its dividends : it is pay- 
ale in respect of its (assessable) profits. Similarly, Section 8 cannot 
have meant that tax which bad never been paid by the company 
should be given away by the Revenue in every refund case of a 
shareholder in a company with any non-assessable profits. There 
is no workable construction of the Act which does not, wherever 
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dividends and profits are mentioned together, pnt the two in rela- 
tion — the dividend which corresponds to the described profits, and 
the profits which correspond to the described dividends. 

19. A construction based on regarding all the clauses in Sec* 
tion 14 as in pari materia will lead to just the same interpretation: 
under Section 14 (2) (c) the language is almost identical, putting 
the appropriate words “share of profits'* in place of “by way of 
dividends’*. Here the wording goes, “where such profits have been 
assessed**. The word “such** could not find a grammatical place 
in Clause {a), but it is impossible to construe the clause in neglect 
of it. When the words are “the profits’*, at once the question 
arises, what profits? — all the profits (since the company was for- 
med) the profits of the previous year, or (as the assessee wants to have 
it) that part of them which could be assessed, the profits of the year 
in which the dividend was paid? The construction in pari materia 
gives an answer, the only one that I can see. It is the answer 
which fits in with the whole scheme, and — it is not irrelevant to 
observe — yields an equitable result over the whole range of this 
complicated field. 

20. Without any prejudice to the positive line of construction 
above, 1 may make a negative criticism of the assessee’s construc- 
tion. I gather that he leaves the difficult relative “where** as self- 
explanatory: and argues that “the profits or gains’* can only be 
those to which the Act applies — and these (at any rate for that year) 
were assessed. That sounds plausible, superficially ; but this is not 
a section applying to those profits: it is a section applying to the 
tax upon the assessee. lean see no more reason to restrict the 
word “profits’* thus, than (say) to restrict it to meaning “profits 
of the year in which the Act was passed*’. Indeed I see nothing 
to restrict the natural interpretation of “ the profits ** as the 
company’s profits — all the profits : and quite certainly all the 
company’s profits were not assessed. 

I think the answer to the second question should be in the 
'negative, and the amount in issue held to be taxable to ordinary 
income tax in the assessee’s hands, as not falling within the 
exemption. 

21. This statement of the case is submitted for your Lord- 
ship’s decision”. 

The case was heard by Buokland, Costello and Panck- 
KihGB, JJ., on 12th and 13th February 1934 and on the 13tb 
March 1934 their Lordships delivered the following judgment : — 

Buokland, J. — The Commissioner of Income Tax, Bengal* 
has referred under Section 66 (2) of the Income tax Act two ques- 
tions arising out of an appeal by the Hungerford Investment Trust 
Ltd., against their assessment for the year 1932-33. 

The assessee is a company registered outside British India and 
it holds the whole of the ordinary share capital in Turner Morrison 
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and Company Limited, a company registered in India. For the 
year 1930 Turner Morrison and Company declared on the 16lli 
April 1931 a final dividend of 3 lakhs of ruj)ees and on the 3rd 
November 1931 an interim dividend for ilie year 1931 of Ij^ lakhs. 
These dividends were paid to the Hungerford Investment Trust 
Ltd., and with the exception of some trifling sums represent the 
whole of its income for the year 1931-32 upon which it has been 
assessed to income tax for the year 1932-33. 

Turner Morrison and Company’s asseesmont for the year 
1931-32 was made on its profits for the year 1930 and that com- 
pany was held under Section 4(1) of the Act to be exempt from 
tax to the extent of 13 per cent of such profits on the ground that 
they had not been received in India. It was also hold exempt to 
the extent of 2 per cent, under the proviso to Section 8. When 
the same company was assessed in 1932-33 in respect of its profits 
for 1931 it was held exemijt under Section 4(1) to the extent of 25 
))er cent, of its profits and under the proviso to Section 8 to the 
extent of 1 per cent. 

These dividends having been paid to the assessee in the year 
1931, the assessee, on being assessed for the year 1932-33, claimed 
to be exempt as regards the dividend of 3 lakhs declared on the 
IGth April, 1931, to the extent of 13 per cent, and as regards the 
dividend of IJr lakhs declared on 3rd November, 1931, to the 
exticnt of 26 per cent. The sum of Es. 76,600 is in issue. There 
is a practice of the Income Tax Department whereby a share- 
holder’s share in tlie income of a company which is exempt from 
tlie assessment to income tax and which he receives in tlieform of 
dividends remains exempt from assessment on the same ground, 
whatever such ground may be, bm. such practice finds no sanction 
in the Act. In this instance tlie income Tax Department has 
refused to follow such practice on the ground that it cannot apply, 
if, as is said to be the case here, the income of the dividend pay- 
ing company lias not been assessed to ineome tax by reason of it 
not having been received in Eritish India. 

We are not concerned with the practice of the Department 
and it is not necessary for the present purpose to express any 
opinion in regard to it. The only question to be considered is 
whether the assessee’s claim not to be assessed to income tax on 
the sum of Es. 76,600 is well founded. The claim is based upon 
Section 14 (2) (a) of the Act. It is argued that as the sum in 
question was received by way of dividend as a shareholder in 
Turner Morrison and Oo., Ltd. of which company the profits or 
gains have been assessed to income tax, therefore the assessee is 
not liable to be assesBccl as regards such dividends. It is further 
contended that it is enough that the dividend paying company 
should have been assessed, and that, having been assessed, it is 
immaterial wliether a part of its income was not assessed to 
income tax by reason of Section 4 (1), as it did not form part of 
its total income as defined in the Act. The fact of the assessment 
alone is, it is submitted, sufficient to attract the operation of the 
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section. The Crown’s reply to this is that the profits of Turner 
Morrison and Co., Ltd,, enabling the dividend to be paid have not 
been assessed and therefore the sum of Es. 76,500, if the argu- 
ment advanced were accepted, would escape assessment both 
in the hands of the dividend paying company and in the hands of 
the present assessee. The Commissioner of Income-tax in his 
reference has formulated and applied the view which he has 
expressed as follows : — 

“There is no workable construction of the Act which does 
not, wherever dividends and profits are mentioned together, put 
the two in relation — the dividend which corresponds to the des- 
cribed profits, and the profits which correspond to the described 
dividends.” 

If by this the Commissioner intends to refer to dividends and 
profits for the same year or for periods so near to each other that 
the one is in immediate relation to the other, he has in my opinion 
taken too narrow a view of the matter, for one cannot exclude 
the possibility of the section being applied to a case where divi- 
dends are paid in excess of the profits for the year, the balance 
being made up of reserve funds which may have been long since 
set aside. 

On behalf of the assessee Mr. Page has said that the dividends 
paid to the assessee in fa^ct were paid out of profits made in India 
and therefore had already been assessed to income-tax, and if this 
is so, the Crown, the learned Advocate-General informs us, would 
not contend the matter further. As to this the position is by no 
means clear. The Income Tax Officer in his assessment order has 
stated that a part of the profits out of which the dividends were 
paid was earned outside British India and as such was not taxed. 
In their grounds of appeal the assessees say that “Even assuming 
as is alleged, but not admitting, that such sum represents a por- 
tion of the profits or gains of the business of the company from 
whom your petitioners received the same, such sum accrued or 
arose or was received without British India, and was not received 
in, and has never been brought into British India, and as such 
was not liable to taxation in the hands of such companies.” 

What has been so stated on behalf of the assessee is an infer- 
rence we are asked to make from the principles that a company may 
only pay dividends out of the profits, that Messrs. Turner Morrison 
and Co.’s, profits to the extent of 13 per cent, and 25 per cent, 
in the years in question were not brought to India, and that profits 
made in India have at all times been assessed to income-tax but 
there is no finding of fact by the Commissioner in this respect. The 
Commissioner has touched upon this aspect of the matter but if 1 
may venture to say so he has impressed himself so heavily with the 
proposition for which I have already quoted a passage from his 
reference that he has lost sight of what may be the real solution of 
the matter, nor, at the same time, does it appear that the assessee 
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made any attempt to show that the dividends were paid out of 
Turner Morrison and Co.’s profits which had already been assessed 
to income tax. 

Where. two companies are related to each other in the manner 
in which Turner Morrison and Co., Ltd, and the assessee undoubt- 
edly are related, such an investigation should be possible. It may 
not be possible in all oases and where it cannot be made it may be- 
come necessary to decide the point raised by the second question 
irrespective of the financial arrangements of the dividend paying 
company. But in this case if it should appear that the sums re- 
ceived by the assessee by way of dividends have been paid out of 
income, profits or gains of Turner Morrison and Co., Ltd., which 
have been assessed to income tax, then, on the statement of the 
learned Advocate-General, no further question will arise, and the 
question whether an assessment to income tax of the profits and 
gains of the dividend paying company per se results in dividends 
paid to a shareholder not being assessable to income tax under the 
provisions of Section 14 (2) {a) need not be determined. 

To refer this question back to the Commissioner is not, I 
concede, strictly necessary for the determination of the point of 
construction embodied in the question submitted for our opinion 
but in the absence of any finding of fact in regard to it the 
question submitted is to a great extent if not entirely founded 
upon hypothesis and it is not the duty of the Court to express an 
opinion upon a question which, the facts being hypothetical, is 
but an abstract point of law. 

The order will be that the case be referred back to the Com- 
missioner for a finding of fact whether the whole or any part, 
and, if a part, what part of the dividends amounting to Its. 70,600 
paid by Turner Morrison and Co., Ltd. to the assessee were paid 
out of the profits or gains of Turner Morrison & Co. which have 
at any time been assessed to income tax. 

Costello, J. : — For the reasons given by my Lord I agree that 
this case must be sent back. 

Panokbidgb, J. : — I regret that for reasons which I am about 
to state I find myself unable to agree with my learned brothers. 

In my judgment the material facts are as follows : — 

Turner Morrison & Co. Ltd. to which I propose to refer as 
“ the company,” is registered in India. Its entire share capital is 
held by the assessee. The assessee is not registered in India, but 
is a company within the meaning of Section 2 (6) of the Indian 
Income Tax Act. In the calendar year 1930 the company made 
a profit of Bs. 12,46,354. Of this 2 per cent, represents interest on 
Government tax-free securities, on which no income tax is payable 
in virtue of the first proviso to Section 8 of the Act. A further 
13 per cent, represents income, profits, or gains, which have not 
accrued, or arisen, or been received in British India, and which 
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are therefore under Section 4 (1) not income, profits or gains, to 
which the Act applies. The remaining 86 per cent, is income, 
profits or gains, within the meaning of the Act and has been duly 
assessed to tax. 

On 16th April, 1931, the Company declared a final dividend of 
Es. 3,00,000 in respect of 1930, which was received by the assessee 
in India. In the tax year 1931-32 the assessee received a further 
sum of Es. 1,50,000, declared by the company as an interim divi- 
dend for the year 1931. In that year the income, profits or gains 
of the company were made up as follows : 1 per cent, interest on 
tax-free securities ; 26 per cent income, profits or gains, not accru- 
ing, or arising or received in British India ; 74 per cent, income 
assessable to tax. The two dividends represent practically the en- 
tire income of the assessee for the tax-year 1931-32. In connec- 
tion with the assessment of the assessee for 1932-33 the Commis- 
sioner of Income tax, Bengal, has, as required by the assessee 
referred two questions of law to the Court with his own opinion 
thereon. With the first question we need not concern ourselves. 
On its answer depends the amount of the assessee’s income which 
is assessable to super-tax. Learned counsel for the assessee however, 
now states that he does not wish to attach the assessment to super 
tax, and that, in conformity with the opinion of the Commissioner, 
the first question must be answered in the negative. 

The second question is framed as follows : 

“ The assessee’s income in assessment having included divi- 
dends declared on 16th April, 1931, and 3rd November, 1931, by a 
company, whose profits of 1930 and 1931 were found to include 
specified sums, to which in accordance with Section 4, the Act did 
not apply; and the said company having been assessed in respect 
of profits to which the Act did apply ; is such proportion of the divi- 
dends as the specified sum bear to the aggregate of all profits in 
1930 and 1931 respectively, exempted from taxation to ordinary 
income tax in accordance with Section 14 (2) (a)?" The question 
may be put in another way. “ Is the sum of Es. 76,600 assessable 
to income tax in the hands of the assessee, of which sum Es. 39,000 
bears the same proportion to the final dividend for 1930 as the 
“ foreign income ” of the company bore to ils total income, profits 
or gains, in that year, and Es. 37,600 bears the same proportion to 
the interim dividend for 1931 as the “ foreign income ” of the com- 
pany bore to its total income, profits or gains in that year ?” 

In my opinion, the language of Section 66-A makes it clear 
that the Court has jurisdiction to refer a case back to tbe Commis- 
sioner, only when it is not satisfied that the statements in tbe case 
referred are sufficient to enable it to determine the questions raised 
thereby. I am satisfied that the statements in the case are quite 
sufficient for the purpose of the question raised, and I consider that 
the findings, to which the Commissioner is to be directed to come, 
are unnecessary because I can find in the Act no ground for 
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supposing that the liability of a shareholder to pay income tax on 
dividends received by him depends in any degree upon the origin 
or nature of the profits, which enable the company to pay the 
dividends, or upon the character of the fund out of which payment 
is in fact made. 

The question to my mind is purely one of the construction of 
Section 14 (2) (a) of the Act, which is as follows : 

“The tax shall not be payable by an assesses in respect of any 
sum which he receives by way of dividend as a shareholder in a 
company where the profits or gains of the company have been 
assessed to income tax.” 

Have the profits or gains of the company in this case been 
assessed to income tax within the meaning of the Sub-Section ? 
If they have, no income-tax is payable on the dividend. If they 
have not, the assessee is liable to pay the tax, not only on that part 
of the dividend which the Commissioner thinks should be assessed, 
but on the entire dividend, for unquestionably it is income, and 
there is no other section of the Act under which it can be suggest- 
ed that it escapes liability. 

The Advocate-General concedes that this is so, and that in all 
cases where some fraction of a company’s profits have not been 
taxed it is only because of the generosity of the income tax autho- 
rities that the shareholders are not assessed on their dividends. As 
to that it is enough to say that the business of the income tax 
authorities is to collect the revenue in accordance with law, and 
feelings of generosity ought not to deter them from so doing. The 
argument for the Crown is that the conditions of Section 14 (2) (a) 
are only satisfied when all the profits or gains of the company have 
been assessed, and this can only happen where all such profits or 
gains are in fact assessable. If that view is correct some startling 
results will follow. 

I suppose there is not a bank or an insurance company in 
India which does not hold Government tax-free securities. It will 
be a shock to the shareholders in such Corporations to learn that 
their dividends are assessable to income tax. Moreover, I do not see 
how it is possible to avoid the conclusion that the assessable portion 
of the company’s profits will pay tax twice, once when it is assessed 
as profits in the hands of the company, and again when it is 
assessed as income in the hands of the shareholder. 

In my opinion it is impossible to confine the provisions of the 
sub-section to those companies whose total profits or gains are 
assessable to income tax. In other words, to give a reasonable con- 
struction to the sub-section “profits or gains” must mean assess- 
able profits or gains. 

I appreciate the fact that it is possible that by keeping profits 
abroad, and by paying dividends by means of credits available in 
India against such profits, companies may be able to safeguard 
from liability to tax, sums which should not in accordance with the 
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general policy of the Act, escape. The answer is that if this is so, 
the legislature must take steps to prevent it, a matter that I ima- 
gine would not require any exceptional degree of ingenuity. 

In my opinion this reference should be disposed of by stating 
in reply to the second question that the entire dividend is exempt 
from income tax under Section 14 (2) (a) and that therefore no 
fraction of it is assessable. 

In pursuance of the above Judgment of the Court the Com- 
missioner of Income Tax made the following : — 

Supplementary Statement op Case Under Section 66 (4) 

OP THE Income Tax Act. 

“This case was referred back to me for a finding whether the 
whole or any part, and if a part, what part of the dividends amount- 
ing to Es. 76,500 paid by Messrs. Turner Morrison & Co., Ltd., to 
the assessee were paid out of the profits or gains of Messrs. Turner 
Morrison & Co., Ltd., which had at any time been assessed to in- 
come tax. The assessee admits that it is impossible to prove that 
any of those dividends have been paid out of such profits and in the 
circumstances is prepared to admit that no part of this sum was 
paid out of such profits. My finding on the question is in accord- 
ance with the assessee’s admission.” 

The case was heard by Costello and Lobt-Williams, JJ. 

Mr, Pugh, for the assessees. 

The "Advocate-General and Dr. Badha Binod Pal, for the 
Commissioner. 

JUDGMENT. 

Costello, J.: — This matter came before the Court on a refer- 
ence under Section 66 (2) of the Income Tax Act (Act XI of 1922), 
the Commissioner of Income Tax having been required by the com- 
pany known as the Hungerford Investment Trust, Limited, to refer 
for the decision of this Court certain questions which are set out in 
Annexure “A” of the case. The questions originally propounded by 
the applicant were stated in this form : (1) Is the sum of Es. 76,536 
which has been assessed to tax in the hands of Messrs. The Hunger- 
ford Investment Trust, Limited, liable to taxation in their hands, or 
at all? (2) In view of the fact that the said sum is a portion of the 
dividends received by Messrs. Hungerford Investment Trust, Ltd., 
from companies whose profits and gains had been assessed to 
income tax, is not the said sum exempt from taxation in the hands 
of Messrs. The Hngerford Investment Trust, Ltd., by reason of the 
provisions of Section 14, sub-Section 2 (a) of the Indian Income 
Tax Aet, 1922 ? (3) Where the profits or gains of a company have 
been assessed to income tax, are not all dividends paid by that 
company exempt in the hands of a shareholder irrespective of 
the income which has been assessed ? (4) In view of the fact that 
a portion of profits or gains ofcertain companies were not received 
in or brought into British India and as such were exempt from 
liability to taxation in the hands of such companies, can Messrs. 
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The Hungerford Investment! Trust, Limited, be assessed on a simi- 
lar amount merely because they have been paid dividends to that 
amount by the respective companies ? 

What we are now concerned with however, is the “Second 
C^uestion” staled by the Commissioner in paragraph 2 of the state- 
ment of case (p. 1 of the paper-book). The assessment in dispute 
is that for the tax year 1932-33. The Hungerford Investment 
Trust, Limited, is a Company registered outside British India and 
it holds the whole of the ordinary share capital in a company known 
as Messrs. Turner Morrison and Company, Limited, which is a com- 
pany registered in British India. For the year 1930 Messrs. Turner 
Morrison and Company Limited on the 16th Aprill 1931 declared a 
Jinal dividend amounting to three lacs of rupees and on the 3rd of 
November 1931 that company declared an mtenw dividend for the 
year 1931 amounting to Es. 1,60,000. These dividends were all 
paid, that is to say the total sums were paid to the Hungerford 
Investment Trust, Limited, and it appears that, with the exception 
of some insignificant amount in addition, that sum represents the 
whole of the income of The Hungerford Investment Trust Limited, 
for the year 1931-32 upon which it was assessed for the tax year 
1932-33. Messrs. Turner Morrison and Company’s assessnient had 
been made on fhe basis of its profits for the year 1930 and that 
company was held under the provisions of Section 4 (1) of the 
Income Tax Act, XI of 1922, to be exempt from tax to the extent of 
Bs. 39,000 which is 18 per cent, of its total profits and further the 
amount of the profits or gains made by Messrs. Turner Morrison 
and Company, Limited, but not received in India were also held to 
be exempt. A sum equivalent to Bs. 6,000, that amount being 2 pet 
cent, of its total profits was also hold to be exempt under the pro- 
viso contained in Section 8 of the Act. Accordingly when Messrs. 
Turner Morrison and Company, Limited, were assessed for the tax 
year 1932-33 in respect of its profits for the year 1931 it was held 
to be exempt from taxation under Section 4 (1) to the extent of 
Es. 37,600, that is to say, 23 per cent, of its total profits and under 
the proviso to Section 8, to the extent of Ks. 1,500 which is one per 
cent, of its total profits. The two exemptions under the provisos to 
Section 8 amounted to a total sum of Bs. 7,600 and the two exemp- 
tions under Sec^tions 4 (1) to a total sum of Bs. 76,600. Messrs. 
Turner Morrison and Company, Limited, snffei'ed taxation-if I may 
use the expeession-on the residue, that is to say, in respect of the 
profits out of which the first dividend was paid, to the extent of a 
sum of Es. 2,66,000 which is 86 per cent, of its total profits and in 
respect of the profits out of which the interim dividend was paid to 
the extent of Bs. 1,11,000 which is 74 per cent, of its total profits 
for the year in question. Messrs. Turner Morrison and Company 
Limited were not taxed either in regard to the sum of Es. 7,500 
by reason of the proviso to Section 8 or in respect of the sum of 
Es. 76,500 in regard to which they were exempted by reason of the 
provisions of Section 4 (1) of the Act. The question before the 
Court is therefore only concerned with this sum of Bs. 76,600 
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which passed from Messrs. Tamer Morrison and Company, Ltd., 
into the hands of The Hangerford Investment Trnst, Limited, as 
part of the total dividends paid to them on the 16th April, 1931, 
and 3rd November 1931. 

Now the income-tax authorities made an assessment upon 
Messrs. Hangerford Investment Trust, Limited, designed to bring 
in for the purpose of taxation this sum of Es. 76,800. They did not 
seek to make The Hungerford Investment Trust, Limited, liable in 
respect of the sum of Es. 7,800. The method by which the assess- 
ment was made and the figure arrived at is shown in Annexure 
“B” which is a copy of the assessment order made on The Hun- 
gerford Investment Trust Company for the tax year 1932-38. 

The assessee thereupon put forward the questions which as I 
have already said are contained in Annexure “A”. But quite short- 
ly the main point which was raised by the assessees in the objec- 
tion which they took as regards the assessment to income-tax 
amounts to this namely, whether they are or are not liable to pay 
any income-tax on the sum of Es. 76,500 even though that sum has 
not been taxed at all as part of the profits or gains of Messrs. 
Turner Morrison and Company from whom they have received that 
sum as part of the larger sum they received by way of distribution 
of dividends. When the matter was before this Court on the last 
occasion the Court was differently constituted and the Court by a 
majority thought it desirable to have a further finding of fact from 
the Commissioner of Income Tax in order to make clear the ques- 
tion whether the whole or any part, and if a part, what part of the 
dividends paid to the assessees to the extent of Es. 76,500 had been 
paid out of profits or gains of Messrs. Turner Morrison and Com- 
pany which had at any time been assessed to income-tax. We have 
now before us the answer given by the Commissioner on that 
point. In it the Commissioner says “The assessee admits that it 
is impossible to prove that any of these dividends have been paid 
out of “such profits and in the circumstances is prepared to admit 
that no part of this sum was paid out of such profits”. Then he 
adds : “My finding on the question is in accordance with the 
assessee’s admission”. The admission referred to in the finding 
of the Commissioner, comes to this that the sum of Es. 76,500 
had never been taxed at all, while it lay in the hands of Messrs. 
Turner Morrison and Company as part of their total profits and 
gains. The position, therefore, is that Messrs. Hungerford Invest- 
ment Trust, Limited, received a total sum by way of dividends 
which included in it the sum of Es. 76,600 which had not been 
taxed before it came into their hands, and although there were 
four questions propounded by the applicant, they all, for our pre- 
sent purpose, resolve themselves into the simple question of whe- 
ther The Hungerford Investment Trust, Limited, are liable to pay 
tax in respect of that sum of Es. 76,600 or whether on the other 
hand, they are protected by reason of the provisions of Section 14 
(2) (a) of the Income Tax Act, XI of 1922. That is the question 
which we have to answer in this case. 
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The position now is very little different, if at all, from what it 
was when the matter was before this Court on the previous occa- 
sion. The only difference is that it is now definitely established 
from the finding of the Commissioner that the sum of Es. 76,600 
has not in fact been subject to tax at all. A great deal of argu- 
ment was put forward on the previous occasion as to the origin and 
the method of dealing with various sums of money received by 
Messrs. Turner Morrison and Company as part of the profits and 
gains of their business operation. In my opinion all that was not 
very material. The sole question is whether the terms of Section 14 
(2) (a) are sufficiently precise and definite to afford to the assessee 
the protection which they claim. The words of thesub-Section are 
these ; “The tax shall not be payable by an assessee in respect of any 
sum which he receives by way of dividends as a shareholder in a 
company where the profits or gains of the company have been as- 
sessed to income tax.” Quite clearly, this sum of Es. 76,600 was 
received by the assessee by way of dividends as a shareholder in a 
company, namely, as a shareholder in the company known as 
Messrs. Turner Morrison and Company. There is no doubt in one 
sense at any rate that the profits or gains of that company had 
been assessed to income tax. 1 have already endeavoured to ex- 
plain to what extent those profits or gains were so assessed. As 
regards the sum earned in 1930 which provided the dividend declar- 
ed on the I6th April, 1931, Messrs. Turner Morrison and Company 
were taxed, as I have stated, to the extent of 85 per cent, of their 
total profits or gains and as regards the total sum out of which the 
dividend of Es. 1,50,000 was declared on the 3rd November, 1931, 
Messrs. Turner Morrison and Company were taxed to the extent of 
74 per cent. It follows, therefore, in my opinion that this was a 
case where the company which paid the dividend was in the posi- 
tion of having had some profits or gains assessed to income tax. 
The only further question and indeed the crucial question in tho 
whole matter is whether the section implies that unless the whole 
income of a company had been assessed or made chargeable to in- 
come tax the section will not operate for the protection of a share- 
holder — whether an individual or a company — receiving a dividend 
paid out of the total profits or gains of the other company. 

It is argued by Mr. Page on behalf of the assessee, the appli- 
cants before us, that it is sufficient for the purpose of this section 
that Messrs. Turner Morrison and Company were assessed in res- 
pect to the whole of that part of their profits or gains which were 
liable to tax. It is conceded on behalf of the Commissioner that 
in the one instance 15 per cent, and in the other 26 percent, of the 
total profits or gains were beyond the reach — if I may use the ex- 
pression — of the income tax authorities altogether. Therefore, it 
may be said that in regard to those proportions of the profits there 
could not be assessment because that portion was not liable to 
income tax at all. 

The learned Advocate-General ou behalf of the income tax 
authorities has asked us to take a comprehensive view of the whole 
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scheme of the Income Tax Act for the purpose of interpreting the 
real meaning of Section 14 (2) (a) and in particular he has referred 
us to Section 48 which provides for a refund to a shareholder who 
is not liable to income tax at the rate at which tax has been paid 
by the company from whom he has received his dividend or who is 
not liable to income tax at all by reason of his total income being 
below the taxable amount. The learned Advocate-General has 
also referred us to Section 20. That section in effect provides the 
machinery whereby a refund can be claimed because it requires 
that the principal officer of every company shall at the time of a 
distribution of dividends, furnish to every person receiving a divi- 
dend a certificate to the effect that the company has paid or will 
pay income tax on the profits which are being distributed, and 
specifying such other particulars as may be prescibed. By Eule 14 
the form of the certificate is laid down and the form runs thus : 
“We hereby certify that income tax on the entire or such part as 
is liable to be charged to Indian income tax of the profi.ts and gains 
of the company, of which this dividend forms a part, has been or 
will be duly paid by us to the Government of India-’’ The learned 
Advocate-General has argued that the certificate is only wide 
enough in its terms to cover the situation on the one hand where 
the income tax has been paid on the entire profits or gains or on 
the other, where the income tax has only been paid on such part as 
is liable to be taxed. The extent of those two alternative situations 
must be taken to indicate says the learned Advocate-General that 
the Act as a whole contemplates a situation where the dividends 
are paid out of the sum the whole of which has suffered tax in the 
case of a company which has distributed it by way of dividends. 
We are asked to say that the real meaning and intent of Section 20 
and the subsequent sections and in particular Section 48 is such as 
to warrant and indeed entail the conclusion that Section 14 (2) (a) 
ought to be construed as meaning that tax (?) only not be payable 
by an assesses in respect of any sum he has received by way of divi- 
dends as a shareholder in a company where the whole of that sum 
is included in, that is to say, has been paid out of the jirofits or 
gains of the company the whole of which has already been assessed 
to income tax. That would be, in our opinion, to read into the sec- 
tion something which is not there. We think we ought not in effect 
to add to the plain words of this section by reference to the supposed 
implications of other sections of the Act. It may be that there are 
inconsistencies between Section 14 (2) (a) and what is implied in 
the subsequent Sections 20 and 48. That may be the position, 
though we do not think we ought to take the form of the certifi- 
cate as giving an indication of what is the meaning of an antece- 
dent section of the Act itself. Therefore, giving to the words of 
Section 14 (2) (a) their plain meaning and without adding to or 
subtracting from the precise words of the section itself we are 
bound to come to the conclusion, whatever the result may be, that 
there has been an assessment on the profits or gains of the com- 
pany which is sufficient to secure to the shareholders the whole of 



1935] THE HUN0BBFOBX) IHVBSIMENT TEUST LTD., In re 87 

the dividends even thongb those dividends were in fact to some ex- 
tent paid out of profits or gains in the hands of the paying company 
which were free from taxation altogether. No doubt the intention of 
the legislature was to provide against double taxation — taxation in 
the hands of the company which passed the dividend and taxation 
in the hands of the shareholders who received the dividend. We 
have, however, on many occasions expressed the view that it is 
undesirable and indeed unsafe for this Court or any other Court in 
an endeavour to meet a particular situation to vary the words of a 
statutory enactment for the purpose of giving effect to what may 
presumably have been the intention of the legislature. I hold that 
it is always the duty of the Court to interpret the language of the 
legislature as it stands and neither to add to it nor to take away 
from it. In the circumstances, I am bound to say that from the 
wording of the section as they are the profits or gains of Messrs. 
Turner Morrison and company had been assessed to income tax in 
the relevant year and that, therefore, the sums received by Messrs. 
Hungerford Investment Trust, Limited as shareholders in that 
company are sums on which tax should not be payable. I do not 
feel it necessary to anevret seriatim &\\ the questions propounded by 
the applicants in Annexure “A” because in my opinion, my answer 
in the affirmative to the second question “Is any portion of the 
dividends received by Messrs. Hungerford Investment Trust, Ltd., 
exempt from taxation by reason of the provisions of Sec- 
tion 14 (2) (a) of the Income Tax Act” is sufficient to cover the 
other questions also. 

Ench party will bear its own costs in the previous proceedings 
and the assessees will have their costs of this appeal. 

Lobt- Williams, J. — I desire to adopt some of the words and 
observations of niy learned brother Mr. Justice Panckridge contain- 
ed in the concise' and apposite judgment which he delivered when* 
the matter was before this Court on a former occasion. There is 
nothing in the Act to show that the liability of a shareholder to 
pay income tax on dividends received by him depends in any degree 
upon the origin or nature of the profits which enable the company 
to pay the dividends or upon the character of the fund out of which 
payment is in fact made. 

The question is purely one of construction of Section 14 (2) (a) 
of the Act. The first matter to be decided is, whether the profits 
or gains of the company in this case were assessed to income tax 
within the meaning of the sub-section. If they were, then no 
income tax is payable on the dividend received by the shareholder. 
If they were not so assessed, then the shareholder is liable to pay 
income tax, not only on that part of the dividend which the Com- 
missioner thinks should be assessed but on the entire dividend. 
There is no other section of the Act under which it can be sug- 
gested that he escapes liability. 

The result, as pointed out by my learned brother Mr. Justice 
Panckridge, of accepting the argument raised on behalf of the 
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income tax anthorities would be, that if any fraction of company’s 
profits have not been taxed, the shareholder who has received a 
dividend from that Company would be unable to avail himself of 
the provisions of Section 14 (2) (a). In other words, what is 
contended on behalf of the income tax authorities, is, that unless 
the whole of the profits or gains of the company have been assess- 
ed, the dividend-receiver cannot avail himself of the provisions of 
the section. The result would be that the section would only be 
available to the shareholder, in this or in similar cases, when the 
whole of the profits or gains of the company were in fact assess- 
able to income tax. 

Such a result need only be stated to show t.hat this cannot 
possibly have been intended by the legislature, for, as pointed out by 
my learned brother, in every case where a bank or an insurance 
company hold any tax-free securities, the shareholders of such 
companies would find that their dividends were assessable to 
income tax. Moreover, the conclusion would result in the assess- 
able portion of the company’s profits being made liable for the 
tax twice, once as profits in the hands of the company, and for a 
second time as income of the shareholder. 

I agree that the interpretation of the section may enable cer- 
tain individuals or companies to escape payment of income tax, 
which it is the obvious intention of the legislature that they should 
pay. But it is not for this tribunal to remedy that fault. We 
have to declare the law as it appears in the Income Tax Act and 
must leave the legislature to consider what steps they may think it 
necessary to take by way of amendment of the Act, so as to pro- 
vide for cases similar to this. 

I agree with my learned brother in the answer he has given 
•to the question referred to us by the assessee in Anexure “A”. 

Beference answered accordingly. 
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[In the Madbas High Coubt.] 

A. V. K. E. M. KASINATHAN OHITTIAR 

V, 

COMMISSIONER OF INCOME TAX, MADRAS. 

O. P. No. 178 of 1934. 

Beasley, C. J., Ramesam, J., and King, J. 

December 6, 1934. 

Fobbign Business — Remittances Fbom— Assessabilitt — 
Pbesxjmption — Rnteies in Accoont Books — Evidentiary Value 
— Indian Income Tax Act (XI op 1922), Section 4 (2). 

The assexsee carried on a money-lending business at Galle and 
Colombo in Ceylon with head-quarters at Devakkottak in British 
India. Between September 9, 1931, and January 4, 1982, he re- 
mitted sums amounting in the aggregate to Bs. 16,000 from the 
business at Oalle to Devakottah. The profits of the Qalle business 
from 1928-29 to 1981-82, amounting to Bs. 62,081 were credited 
to the capital account and the remittance of Bs. 16,000 was debited 
to a folio in the Qalle accounts styled 'Head-quarters current 
account' which showed a credit balance of Bs. 24,752 in 1921 but 
had not been subsequently operated upon'. Held, on a reference by 
the Commissioner, that under the circumstances of the case, the 
entries in the account books were not conclusive evidence tu rebut 
the presumption that the remittatices were made out of the profits 
of the Qalle business and the sum of Bs. 16,000 was therefore 
assessable to income tax. 

Scottish Provident Institution e. Allan [1903] (1908 
A.C. 129 ; 4 Tax Gas. 690) referred to, 

Quilon Case : Subbiah Iteb, S. A. v. Commissionbb op In- 
come Tax, Madras [1930] (I. L. K. 63 Mad. 510 ; 127 LC. 131) 
distinguished. 

Case stated by the Commissioner of Income Tax, Madras, 
under Section 06 (3) of the Indian Income Tax Act. 

Statement op Case 

“In accordance with the High Court’s order, I have the 
honour to refer the following case for the decision of the Hon’ble 
Judges of the High Court under Section 66 (3) of the Indian 
Income Tax Act, XI of 1922 (hereinafter referred to as the Act). 

2. The petitioner is the manager of a Nattukottai Chetty 
Hindu undivided family carrying on money-lending business at 
Galle and Colombo in Ceylon with head -quarters at Devakottah with- 
in the jurisdiction of the Income Tax Officer, Karaikudi (Ill)Oircie, 
1—12 
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3. The reference arises out of the inclusion in the assessment 
of the petitioner of the year 1932-33 (previous year, Official Year 
1931-32) of a sum of Es« 16,000 as remittance of profit received 
by him from his business at Galle. The facts relating to this item 
are as follows ; — Between 9th September, 1931, and 4th January, 
1932, sums of money aggregating to Es. 16,000 were remitted by 
the business at Galle to the petitioner at his head-quarters. The 
remittances were debited to a folio styled “Head-quarters current 
account” in the books of the Galle business. This folio had a credit 
balance of Es. 61,162 on 27th November, 1919. On 16th Match, 
1920, a sum of Es. 40,000 was transferred from this folio to the 
petitioner’s capital account leaving a balance of Ks. 21,162. A sum 
of Es. 1,730 was credited as interest on this amount up to 16th 
April, 1920, and a further interest of Es. 1,860 was credited as for 
15th March, 1921. The balance in this folio on 16th March, 1921 
was Es. 24,752. This so-called current account was not operated 
upon till September, 1931 (for a period of more than 10 years) and 
no interest was credited for any year after 15th March, 1921. The 
remittances in question were debited to this account. The profits 
of the Galle business for the year 1928-29 to 1931-32, viz., 
Es. 62,081 were found credited to the capital account. On these 
facts the petitioner contended before the Income Tax Officer that 
the amount that stood to the credit of the head-quarters current 
account, viz., Es. 24,752 represented the balance of the moneys sent 
from head-quarters to the Galle business several years ago, that 
since the remittances in question had been debited to this folio (and 
not to the capital account to which the profits of the Gall ebusiness 
from 1928-29 to 1931-32 had been credited) they should be taken 
to have been made out of this specific sum of Es. 24,762. This sum 
was not separated from the other funds of the petitioner employed 
in the business nor were the remittances in question identifiable 
with profits of more than 4 years old or with capital. The amount 
represented by the balance in this account and other moneys belong- 
ing to the petitioner including his profits of the year of account and 
the preceding 3 years were all mixed up together and used for the 
purpose of his business. The remittances in question came out of 
such general funds including taxable profits. The Income Tax 
Officer therefore overruled the petitioner’s contention and held that 
the sum of Es. 16,000 was assessable. A copy of the Income Tax 
Officer’s order is filed, marked as Exhibit A. 

4. The petitioner’s appeal to the Assistant Commissioner 
proved unsuccessful. A copy of the Assistant Commissioner’s order 
is filed, marked Exhibit B. 

5. The petitioner then filed an application before me under 
Section 66 (2) of the Act and required me to state a case and refer 
a question for the decision of the High Court. I declined to state 
a case on the ground that no question of law arose. A copy of 
my order is filed, marked Exhibit C. 
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The petitioner thereupon moved the High Court under Sec- 
tion 66 (3) of the Act and the High Court by its order dated 
23rd April, 1934, directed me to state a case on the following 
question : — 

“ Whether the entries in the account books were not evidence 
for rebutting the presumption that the remittance of Es. 16,000 
to the petitioner in British India between 9th September, 1931, 
and 4th January, 1932, were made from profits of Galle business 
and whether the aforesaid sum of Es. 16,000 was assessable to 
income tax ? ” 

7. The petitioner contends that the remittances in question 
were a return of the moneys sent several years ago by its head- 
quarters to the Galle business, and that the entries in the 
accounts evidence this. The moneys received from liead-qnarters 
were apparently used in the business, -i.e., in advancing loans to its 
customers. It is not the petitioner’s case that the sum of Es. 24,752 
(the balance in the ‘ head-quarter current account ’) had been 
separately invested, that these investments were realised during 
the year of account and remitted to British India. The remittances 
were admittedly made from the general funds of the Galle business 
which included its profits. The mere debiting of the remittances 
to the particular ledger folio is not by itself sufficient to show that 
what was remitted was out of the particular sum sent several years 
before and credited to that account (P. L. S. K. B. Finn v. 
Commissioner of Income Tax, Madras; 4 I. T. C. 185). The ques- 
tion whether the presumption that the remittance was out of 
taxable profits has been rebutted has therefore to be decided with 
reference to all the facts taken together. On the facts stated in 
paragraphs above, I am of opinion that the presumption has not 
been rebutted in this case and that therefore the amount remitted 
is assessable to income-tax. The question should be answered 
accordingly. 

JUDGMENT. 

Beasley, C.J. — The question referred tons is; “Whether the 
entries in the account books were not evidence for rebutting the 
presumption that the remittances of Es. 16,000 to the petitioner in 
British India between 9th yeptember and 4th June, 1922, were 
made from profits of Galle business and whether the aforesaid sum 
of Es. 16,000 was assessable to income-tax.” It appears to us that 
the question referred is not very happily worded because, of course, 
entries in account books must be some evidence for rebutting 
the presumption which is raised against an assesses. What is 
really sought by this question to be decided is whether the Income 
Tax Officer here was bound to accept as conclusive of the case the 
entries made in this particular case. The facts of the case are that 
the assessee who is the manager of a Nattnkottai Hindu undivided 
family carrying on monoy-londiug business at Galle and Colombo in 
Ceylon with headquarters at Devakottah, between 9th September, 
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1931, and 4th January, 1932, remitted sums of money aggregating 
to Rs. 16,000 from the business at Galle to himself at his head- 
quarters at Devakottah and the remittances were debited to a folio 
styled “ Headquarters current account ” in the books of the G-alle 
business. This folio had a credit balance of Rs. 62,162 on the 27th 
November, 1919. On the 16th March, 1920, a sum of Rs. 40,000 
was transferred from this folio to the assessee’s capital account 
leaving a balance of Rs. 21,162 in the headquarters current account. 
To this account there was credited a sum of Rs. 1,730 as interest 
up to the 16th April, 1920; a further credit of interest of Es. 1,860 
was made on the 15th March, 1931. On the 16th March, 1921, 
there was in this account a balance amounting to Es. 24,762. It 
was out of this account that the remittances in question which the 
income tax authorities have assessed to income-tax were made. 
The Commissioner of Income Tax deals with the matter as 
follows : — 

“ This so-called current account was not operated upon till 
September 1931 (for a period of more than ten years) and no in- 
terest was credited for any year after 16th March, 1921. The 
remit tances in question were debited to this account. The profits 
of the Galle business for the years 1928-29 to 1931-32, viz., Es. 62,081 
were found credited to the total account. On these facts the 
petitioner contended before the Income Tax Officer that the amount 
that stood to the credit of the headquarters current account, viz., 
Rs. 24,752 represented the balance of the moneys sent from head- 
quarters to the Galle business several years ago, since the remittan- 
ces in question had been debited to this folio (and not to the capital 
account to which the profits of the Galle business from 1928-29 to 
1931-32 had been credited) they should be taken to have been made 
out of this specific sum of Es. 24,762. ” 

This contention the Commissioner did not accept and we 
think for good reason. There are two peculiar features to which 
attention must be drawn with regard to this assessee’s business. 
Usually we think we should say invariably — in banking businesses 
in addition a capital account being kept there is also a profit account 
kept. In this case, however, it is peculiar that no such profit ac- 
count was kept at all and that the profits year after year were carri- 
ed into the capital account swelling that account year after year and 
being mixed up with the capital account. That is one peculiar 
feature. The other peculiar feature is this account, from which the 
remittances in question are alleged to have been made. This ac- 
count was in existence in 1919 and at that time represented amounts 
which had been remitted from headquarters to the Galle business. 
It is headed the “Headquarters current account ’’ which in view of 
the later history of it is an entirely misleading description. It was 
not a current account at all and apparently ceased to be so after 
the last credit of interest which was on 15th March, 1921. There- 
after, no further interest was credited and the account was not 
operated upon. It is on account of such a peculiar nature and with 
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such a strange history that in our view it required that an explana- 
tion should be given by the assessee who of course was the person 
who alone could speak with regard to it. No such explanation 
was given and in our view, in the absence of such explanation, the 
account and the entries in it are not acceptable at their face value. 
This case is somewhat similar though not exactly similar, to Allen's 
ease (4 T. C. 590 and 1903 A. C. 129). The difference is that in 
Allen's case the assessee contended that the remittance bad been 
made out of capital and in the present case it is contended that 
the remittances were made out of a current account but in both 
cases it was denied that tlie remittances came out of profits. In 
our view, having regard to the entire absence of any explanation 
with regard to this account, it certainly cannot be said that the en- 
tries relating to that account must be taken as conclusive of the 
matter. The facts of this case differ very considerably from the 
Quilon case (63 Mad. 510). The question here was under the 
circumstances entirely a question of fact and the answer to the 
question must be that in the circumstances of this case the Income 
Tax Officer was not bound to accept as conclusive the assessee’s 
entries in his account books. Costs to the Income Tax Commis- 
sioner Ks. 250. 


[In Thb Maubas High Coubx.] 

B. M. A. T. M. MEYifAPPA OHETTIAB 

1 ), 

COMMISSIONER OP INCOME TAX. MADRAS. 

0. P. No. 21 of 1934. 

Beasley, 0. J., Bamesam, J., and King, J. 

December 10, 1934. 

PoBEiGN Business — Loan to Indian Business— Assbsbeb 
Beoomino Sole Ownkb of both Businesses— Extinguishment 
OF Loan — A ssKSSABiuiiy of Amount of Loan in Bbitish India 
— Theory of Constructive Remittance — Income Tax Act 
(XI op 1922), Section 4 (2). 

The assessee was a partner in a business in Bassein in British 
India and also in a business in Ipoh in the Federated Malay States, 
In 19ii8 the Ipoh business advanced a sum of Bs. 31,300 to the Basse- 
in business as a loan. In 1989-80, the assessee became the sole pro- 
prietor of the Bassein business and in 1981.33 he became the sole 
proprietor of the Ipoh business also. In the old Ipoh accounts the 
Bassein business was credited with the amount advanced, the amount 
was transferred to the new Ipoh business, mid re-transferred by the 
new Ipoh business to the new Bassein business. Income tax was levied 
on this sum of Bs. 81,300 on the ground that there was a construc- 
tive remittance of this amount from Ipoh to Bassein : Held, on a 
reference by the Commissioner, that the entries in the account books 
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were merely made for malting adjustments, there was in no sense an 
actual transfer of any money from Ipoh to Bassein nor was there 
even a constructive transfer and the sum in question was not there- 
fore assessable to income tax under Section 4 {2) of the Indian 
Income Tax Act. 

Case stated by the Coicmissioner of Income Tax, Madras, 
under Section 66 (3) of the Indian Income Tax Act (XI of 1922). 

Statement op Case. 

“In accordance with the High Court’s order... I have the 
honour to refer the following ease for the decision of theHon’ble 
the Judges of the High Court under Section 66 (3) of the Indian 
Income Tax Act, XI of 1922 (hereinafter referred to as the Act). 

2. The petitioner, Em. At. M, Meyyappa Chettiar, is the 
manager of a Hindu undivided family. He carries on money-lend- 
ing business at Earaikudi, bis headquarters, at Ipoh in the Fede- 
rated Malay States, and at Bassein in Burma. The business at 
Bassein was a partnership, the Em. At. M. Firm, Bassein, till the 
year Sukla, 1929-30, when it became the sole business of the peti- 
tioner, the other partner owning J share having retired from it in 
that year. The petitioner was also a partner with 13/16ths share 
in the Em. At. M. Firm, Ipoh. The other partner in that firm also 
retired and the petitioner became the sole owner of this business 
during the early part of the year of account, 1931-32. 

3. The reference arises out of the inclusion in the assessment 
made upon the petitioner for the year 1932-33 (previous year, 
Tamil year Prajothpathi — 13th April 1931 to 12th April 1932) of a 
sum of Es. 31,2000 ($20,000) this being held to be a remittance of 
profit received by him in British India from his business at Ipoh. 
The facts relating to this item are as follows: — 

In the year Prabava (1927-28) the Em. At. M. Firm, Ipoh, 
remitted Es. 31,200 to the Em. At. M. Firm, Bassein, as a loan. 
The Em. At. M. Firm, Bassein, became the sole business of the 
petitioner in Sukla (1929-30). In the year Prajothpathi (the previ- 
ous year now in question) the petitioner became the sole owner of 
the Em. At. M. concern at Ipoh and he continued the business 
under the same vilasam at Ipoh with most of the assets and liabili- 
ties of the firm transferred to the accounts of his sole business 
started on 12th June, 1931. Among the assets so transferred to the 
petitioner’s sole business was the, sum of Es, 31,200 due by his 
Bassein business to the defunct Em. At. M. Firm. This transfer 
was effected on 20th July, 1931, m the books of the defunct Ipoh 
firm by crediting the Bassein business and debiting the new sole 
business of the petitioner at Ipoh and in the books of the latter by 
crediting the defunct firm’s folio and debiting the Bassein branch. 
The accounts of the defunct Em. At. M. Firm, Ipoh, were finally 
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closed on 19fch August, 1931. The Income Tax Officer considered 
that the petitioner having become the sole proprietor of the busi- 
nesses at Ipoh and Bassein was both the creditor and debtor in 
repeat of this loan, that the loan was therefore extinguished, that 
the discharge of the Bassein liability was effected by means of 
funds available at Ipoh which included his share of the profits of 
the Ipoh firm and that the discharge took place on 20th July, 1931, 
when the adjustment entries were made in the Ipoh books. The 
Income Tax Officer therefore treated the sum in question as a con- 
structive remittance of profit received by the petitioner in British 
India during the year of account. 

4. The petitioner appealed to the Assistant Commissioner of 
Income Tax and contended; 

(1) that the change in the constitulion of the Ipoh and Bassein 
businesses did not extinguish the loan duo by the latter to the 
former, that in the books of the Ipoh sole business and the Bassein 
sole business the transaction continued to be recorded as a loan 
and that the adjustment entries in the Ipoh and Bassein books 
were not sufficient to support the theory of constructive remittance ; 

(2) that even if the sum in question ceased to be a Joan it 
should be deemed to have been remitted to Bassein in the course 
of current dealings between that business and the Ipoh sole busi- 
ness and that interest was adjusted on this amount by both the 
businesses; and 

(3) that since the agent })artner of the Ipoh firm retired from 
this firm only on 19th August, 1931, he continued to be a jiarlner 
in the new Ipoh business also till that date and that therefore the 
entries made in the Ipoh books on 20th July, 1931, amounted only 
to a transfer of assets from one agency to another. 

4. The Assistant Commissioner overruled these objections for 
the reasons stated in his order, an extract of which is filed marked 
Exhibit A. 

6. The petitioner then filed an application under Section 66 
(2) of the Act and required the Commissioner to state a case and 
refer two questions alleged to be questions of law, for the decision 
of the High Court. My predecessor declined to state a case on the 
ground that no question of law arose. An extract of his order is 
filed marked Exhibit B. 

6. The petitioner thereupon moved the High Court under 
Section 66 (3) of the Act and the High Court has, by its order- 
dated 24th April, 1934, directed me to state a case on the following 
question: — 

Question . — “Whether on the facts and in the circumstances of 
this case, the sum of $ 20,000 could be held to be constructive 
remittance of profits in the year of account and assessable as such 
under Section 4 (2) of the Act, 
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7. The question is whether on the facts that took place during 
the year of account, 1931-32, the sum in question could be said 
to have been received by the petitioner in British India in the 
year, and if so, whether this was profit that had accrued to him at 
Ipoh. 

At the beginning of the previous year this sum was a debt due 
by the petitioner to the firm at Ipoh. It was therefore an asset of 
that firm and was transferred with other assets to the petitioner 
when he became sole owner of the firm’s business in the course of 
the year. The manner in which this transfer was effected in the 
accounts is significant, because it actually implies, as part of the 
process of transfer, a remittance of money to Bassein. I do not 
wish to confuse the issue by suggesting that there was any actual 
movement of money. It is common ground that there was not. 
But the transfer is shown in the books as having taken place in 
three stages. First, the petitioner’s shop at Bassein pays this 
$ 20,000 to the Ipoh firm — this liability of Bassein to the firm is 
extinguished by a credit entry. Secondly, the firm makes an 
advance to the petitioner’s new shop at Ipoh which is debited 
accordingly. And finally, the new shop advances an equivalent sum 
to the^assein shop by debiting Bassein and crediting the firm. 
These are the notional payments recorded in the accounts. The 
entries clearly support the view that there was a constructive 
remittance of money belonging to the petitioner from Ipoh to 
Bassein. 

Turning now from the form of transaction to its substance we 
find that at the beginning of the year the petitioner had $ 20,000 
at Bassein which was a debt due to the firm at Ipoh. On his taking 
over, in the course of the year, the business at Ipoh and with it 
this debt, he became a debtor to himself ; in other words, he ceased 
to be a debtor at all in respect of this sum, which was still in his 
possession at Bassein. He still had the money there, but it became 
his own money, and he was no longer under any obligation to send 
it back to Ipoh. His debt was discharged by the simple fact of his 
having stepped into the shoes of the creditor ; and it was discharged 
by means of a corresponding diminution of the funds at his dis- 
posal at Ipoh. This is therefore the familiar case of a person who 
uses his foreign moneys to discharge a British Indian liability. He 
has money of his own in British India which was not there before, 
and which has clearly come from abroad. The facts are sufficient, 
in my opinion, to prove a constructive remittance of this sum. It 
will be observed that the remittance took place at the time of his 
taking over the Ipoh business, and he must be presumed therefore 
to have drawn on the funds then at his disposal in Ipoh which 
included assessable profit. 

As regards contention (3) urged before the Assistant Commis- 
sioner it is sufficient to say that the partner-agent has, by his letter 
dated 30th August, 1931, disclaimed any interest in the sole busi- 
ness started (with a new agent) on 12th June, 1931. 
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In my opinion the answer to the question is in the affirmative.” 

B. Kesava Aiyangar, for the assessee. 

M. Patanjali Sastri, for the Commissioner. 

JUDGMISNT. 

Beasdby, C. J. — The question propounded is : “whether on 
the facts and in the circumstances of tliis case, the sum of $ 20,000 
could be held constructive remittance of profits in the year of 
account and assessable as such under Section 4 (2) of the Act.” 

The year of account is 1931-32 ; and in that year the asscssee 
was assessed on a total income of Ks. 76,000 odd. The facts of the 
case are that the assessee was a partner in a business in Bassein 
and also in a business in Ipoh in the Federated Malay States. 
In 1928 the Ipoh business m which the assessee was partner 
advanced a sum in dollars equivalent to Es. 31,200 to the Bassein 
business and in the books of both those businesses it was set out 
as a loan by the Ipoh business to the Bassein business. In 1929-30 
the Bassein business ceased to be a partnership and the assessee 
became its sole proprietor and in that situation the Bassein busi- 
ness, of which he was the sole proprietor^ was tlie debtor to the 
Ipoh firm in which he was merely a partner. In 1931-32 however, 
the assessee became the sole pro[)riotor of the Ipoh firm and by 
this the relationship of debtor and creditor ceased to exist as a 
man cannot be a debtor to, or creditor of, himself. But certain 
adjustments had to be made with regard to this previous indebted- 
ness of the Bassein business iind, as I understand it, entries were 
made as follows : — In the account books of the old business in 
Ipoh there was a crediting of the Bassein business with the 
amount which was previously lent to the Bassein business. In 
the books of the new Ipoh business there was a transfer of that 
Bassein indebtedness as I will call it to the new Ipoh business and 
then a transfer from the Ipoh business in its account books to 
Bassein of the identical sum. Tlius by means of these book- 
entries, the sum which had been in Bassein in 1928 got back 
there again. In fact, of course, it had always remained tl.ere ; 
what happend was that by reason of the assessee becoming the 
sole proprietor of both businesses the character of that money was 
changed, and instead of being a loan it became the assessee’s own 
money. It seems to me that the entries which appear in the old 
and new Ipoh business account books and in the Bassein account 
books were merely for the purpose of making adjustments and 
that there was in no sense an actual transfer of any money from 
Ipoh to Bassein nor was there even a constructive one if such a 
transfer as that can under the Indian Income Tax Act be recog- 
nised and as to which some doubts have been expressed. For 
these reasons in ray view, the question propounded should be ans- 
wered in the negative. Costs to the assessee Ks. 250. The deposit 
of Es. 100 made by the assessee for reference will be refunded. 
Eamesam, J. — T agree. 

King, J — I agree, 

1—13 


Beference answered accordingly. 
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[In the Madbas High Ooubt.] 

OOMMISSIONEE OP INCOME TAX, MADRAS 

V. 

GOPU BALAKRISHNAYYA and Othees. 

Beasley, 0. J., Ramesam and Sundaram, Chetty, JJ. 

April 30, 1934. 

PiBM— D iSOONTINDANOB OF BUSINESS — NO EVIDENCE OF 
Dissolution — Assessment as Unbbgistbeed Fibm — Legality — 
Refusal op Application foe Rbgistbation as Pibm — Effect — 
Indian Income Tax Act (XI of 1922), Sections 2 (14), 22 and 
26-A. 

A firtn ceased to do business in November 1931, but the re- 
solutions passed by the firm and other evidence showed that the 
partnership had not been dissolved. When a notice was issued on 
the firm on 2nd April, 1982, in respect of the income for the year 
1930-81, the assessees filed an application for registration of the 
firm producing a partnership deed dated 21st April, 1982, hut re- 
gistration was refused and the firm was assessed as an unregister- 
ed firm. The question ‘whether on the facts of the case there was 
a firm in existence against which proceedings for assessment could 
be taken under Sections 22 and 28’ was referred to the High Court: 
Held, that there was sufficient evidence to support the Comrnis- 
sioner’s finding that the firm was in existence though it had dis- 
continued its business, and proceedings could be taken against it 
under Sections 22 and 28 of the Income Tax Act. 

Case stated by the Commissioner of Income Tax, Madras, 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922). 
[0. P. No. 22 of 1938]. 

Statement of Case. 

“ I have the honour to refer the following case for the decision 
of the Hon’ble the Judges of the High Court under Section 66 (2) 
of the Indian Income Tax Act, XI of 1922 (hereinafter referred 
to as the Act). 

2. The petitioners, Gopu Balakrishnayya and Batchu Krish- 
nayya, are the managing partners of an unregistered firm consisting 
of 17 persons formed on 17th November, 1929, for the purpose of 
carrying on an oil mill business at Bezwada, within the jurisdiction 
of the Income Tax Officer, Bezwada. In pursuance of their object 
they took lease of the buildings and machinery of the Kanaka 
Durga Oil Mill for a period of 2 years from 17th November, 1929 
and carried on the business of manufacturing and selling ground- 
nut oil under the name and style “ Sri Gopalakrishna Oil Mill". 
The petitioners worked the mill till the expiry of the lease on 
16th November, 1931, when it was handed over to the lessor. 
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3. For the assessment of the year 1931-32, (based on the in- 
come of the previous year 17 th November, 1929, to 16th November, 
1930) the petitioners filed, on 1st December, 1931, a return of 
income showing a net loss of Es. 7,854. Along with the return of 
income, one of the managing partners of the firm made a written 
request to the Income Tax Officer that as the firm had been dis- 
solved on 28th Novenjjber, 1931, it would facilitate matteiu if its 
assessment for the year 1932-33 (previousyear 17th November, 1930, 
to 16th November, 1931) were made under Section 25 (1) of the Act, 
simultaneously with the assessment for the year 1931-32. The 
Income Tax Officer decided on 5th January, 1932, to make no 
assessment for 1931-32 ; and as regards the assessment for 1932-33 
he issued on this date a notice under Sections 22 (2) and 25 (1) of 
the Act. The petitioners filed the return on the same date. After 
the examination of the accounts produced for this year the Income 
Tax Officer dropped the further proceedings under Section 25 (1) 
on 11th February, 1932, as he saw no necessity to assess the firm 
under the special provisions of this section. 

4. The Income Tax Officer issued in the usual course on 2nd 
April, 1932, a notice under Section 22 (2) of the Act to the peti- 
tioner firm for the assessment of the year 1932-33 (previous year 
17th November, 1930, to 16th November, 1931), the assessment 
now in question ; and this was served on 19th April, 1932. On 4th 
May, 1932, the petitioner firm filed with the Income Tax Officer a 
copy of certain resolutions passed at a meeting of its members held 
on 20th April, 1932. A translation of this is filed, marked 
Exhibit A. On 7th May, 1932, the petitioners filed the return of 
income on behalf of the firm for the year 1932-33. Along with the 
return they filed also an application for registration of the firm 
under Section 26-A of the Act, on the basis of an alleged instru- 
ment of partnership entered into between the 17 persons (the part- 
ners of the firm) on 21st April, 1932, in pursuance of resolution 
No. 7 referred to in Exhibit A. A translation of this deed is filed, 
marked Exhibit B. The Income Tax Officer refused to accept the 
partnership deed for the purpose of the registration of the firm on 
the following grounds : — 

(a) that the business to conduct which the partnership was 
formed had come to an end in November 1931, and 

{h) that there was really no evidence of any new business 
having been started after that date. 

The Income Tax Officer therefore refused to register the firm. 
The petitioners then applied to me under Section 33 of the Act 
against the Income Tax Officer’s refusal to register the firm. I 
declined to interfere with the decision of the Income Tax Officer. 
The Income Tax Officer thereupon completed the assessment on 
30th July, 1932, treating the petitioners as an unregistered firm. 

5. The petitioners appealed to the Assistant Commissioner 
and contended ; 
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(a) that sinco the partnership had been dissolved and its busi- 
ness discontinued in November, 1931, it would not be assessed as 
a firm though the profits earned by it would be assessable in the 
hands of the individual partners according to their respective 
shares ; 

(b) that registration having been refused on the ground that 
there was no partnership in existence no notice under Section 22 (2) 
could have been issued and no assessment could have been made 
on the firm as such ; and 

(c) that m the absence of an express provision in the Act 
analogous to Section 25-A (2), governing the case of the divided 
members of a Hindu family, the assessment made on the firm was 
illegal and without jurisdiction. 

The Assistant Commissioner overruled the contentions for 
the reasons stated in his order, a copy of which is filed, marked 
Exhibit C. 

6. The petitioner now requires me to refer to the High Court 
two questions arising out of the Assistant Commissioner’s order. 
I have reframed these questions as follows, and refer them 
accordingly : 

(1) Whether on the facts of this case there was a firm in 
existence against which proceedings for assessment could be taken 
under Sections 22 and 23 ; 

(2) If not, whether Section 44 enables an assessment to be 
made in the name of the firm. 

7. Question (2 ) : — Though this question is primarily a ques- 
tion of fact 1 refer it for the decision of the Court since legal consi- 
derations are involved. The petitioners’ contention in respect of 
this question is that the firm necessarily ceased to exist with the 
cessation of its business on 16th November 1931. (Section 42 (b) 
of the Indian Partnership Act of 1932 is referred to in this con- 
nection, but that Act was not in force at the period with which this 
reference is concerned). But the evidence in Exhibit, A, me., 
resolutions 2, 6 and 7 passed at the meeting held on 20th April, 1932, 
and the evidence of Exhibit B, vie,, the so-called deed of partnership 
dated 21st April, 1932, are contrary to this contention. According 
to those documents even though the active business of the firm had 
been discontinued the firm was to continue its existence for the 
collection of the outstandings still left and for the payment of the 
liabilities still unpaid, one such liability being income tax. This is 
in accordance with Section 263 of the Indian Contract Act (IX 
of 1872), under which the rights and obligations of the partners 
after dissolution of the partnership, continue in all things 
necessary for winding-up the business of the partnership. The 
settlement of the firm’s income tax liability was an import- 
ant element in winding-up, as the petitioners themselves evidently 
realised. I am therefore of opinion that the ; petitioner firm 
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ooutinued to exist notwithstanding the cessution of its business in 
November, 1931. The reason for refusing registration was not 
that the firm had ceased to exist, but that it was not one “consti- 
tuted under an instrument of partnership.” 

8. Question (2) : — If there was no firuj in existence on 19th 
April, 1932, the date on which tlie notice under Section 22 (2) was 
served, the question arises whether that notice, issued in the name 
of the firm, was validly served, and whether an assessment could 
be legally made thereafter in ihe name of the firm. It appears to 
mo that Section 44 of the Act was intended to meet such a case, 
and that it imposes a liability on partners of a defunct firm to sub- 
mit to an assessment made in the name of the firm. It will be 
noted that this section forms part of Chapter V which is headed 
“Liability in special cases.” The argument on behalf of the peti- 
tioners is that this section merely provides for recovery from the 
ox-partners, of tax iuiposed on the firm before its dissolution. But 
if this were so the provision would naturally occur in Chapter VI 
(headed "Eecovery of Tax and Penalties”) not in Chajitcr V ; and 
moreover, this section regarded as mere muchinory for collection, is 
otiose, for when an assessmeui has been made on the firm the tax 
demanded is a debt due by the firm, and the partners after dissolu- 
tion are under the general law (Contract Act, Section 249) jointly 
and severally liable for all such debts. It appears to me therefore 
that this section, like the other scctione in the same chapter of the 
Act, creates a liability to assessment. The profits to be assessed, 
according to the section, are those of the firm, and the tax due on 
such assessment may be recovered from any or all of the 
ex- partners.” 

M. Patanjali Sasiri, for the Commissioner of Income Tax. 

M. Suhbaraya Ayyar, for the assessee. 

\ 

Judgment. 

liKASLEY, C. J. — Two questions have been referred to us. 1 
will deal with the first of tJiem only, vis., “Whether on the facts of 
this case there was a firm in existence against which proceedings 
for assessment could be taken under Sections 22 and 23.” 

The Income Tax Commissioner in dealing with that question 
says that that is primarily a question of a fact. With that I entirely 
agree. Heoo>ntinues that some legal considerations are involved. I 
do not know where they are. The facts of the case, so far as the 
reference before us is concerned, are that this firm ceased to do 
active business in November 1931, but there is ample evidence 
which is contained in a partnership deed (Exhibit B) which was 
produced and also in the resolutions passed by the company 
on the 20 th April 1932 (Exhibit A) showing that the 
partners were meeting together and passing resolutions and 
describing the company as a going concern. Having thus . 
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described themselves in resolutions, they did so, as before mention- 
ed, in a partnership deed which is dated the 21st April, 1932* This 
partnership deed it has been found was got up for the purpose of 
supporting an application made by the assessees for registration. 
That application was rejected and in revision the Income Tax 
Commissioner refused to interfere with the Income Tax Officer’s 
order refusing to register the partnership. The only difficulty which 
has arisen in this case has been due to the fact that apparently the 
Income Tax Officer in addition to describing the partnership deed 
as a bogus one said that there was no partnership in existence. 
It was not necessary to come to that conclusion at all in order to 
support his order of refusal to register since it is only firms con- 
stituted under an instrument of partnership that are entitled to 
registration. This clearly was not a firm constituted under an 
instrument of partnership. The firm had gone on under an oral 
arrangement and upon that ground the Income tax Officer was 
entitled to reject the application for registration. The Income Tax 
Commissioner finds that there was a firm in existence ; and we 
are therefore here dealing with an unregistered firm which upon 
evidence — and it is certainly evidence of some importance — the 
Income Tax Commissioner has found to be in existence. The 
resolutions passed by the firm itself cannot possibly be ignored. 
Resolution (2) substitutes the sentence ‘‘the active business of the 
Sri Gopalakrishna Oil Mill Company has been discontinued” for 
the sentence already in existence, namely, “The Sri Gropalakrishna 
Oil Mill Company has been dissolved.” Therefore, by that resolu- 
tion it is shown that although the business had been discontinued 
the partnership had not been dissolved. By resolution No. 5 every 
member is to take notice of the fact that the firm is still a going 
concern. That is how it is described in the deed of partnership. 
Another resolution is resolution No. 7 which afforded ample evi- 
dence to the Income Tax Commissioner upon which to hold that 
there - was a partnership which was running. Under these circum- 
stances, the answer to the first question must be in the affirmative. 
That being so, it is not necessary to answer the second question. 

The Income Tax Commissioner will get costs Es, 260. 

Eamesam, J. — I agree. 

SuNDABAM OHETTt, J. — I agree. 

Reference answered accordingly. 
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[In The Lahoeb High Couet.] 

BELT EAM & BEOTHBES 

V , 

COMMISSIONEE OF INCOME TAX, PUNJAB & N. W. P. P, 
Miscellaneous Civil No. 608 of 1934. 

Addison, J., and Din Muhammad, J. 

January 2, 1936. 

Hindu Undivided Family — Allegation of Paetition and 
Foemation of New Fiem— Pbocbdurb — Assessbe’s Eight to 
Decision op the Question Whethee New Fiem was Constitu- 
ted — Indian Income Tax Act (XI of 1922), Sections 25-A, 26, 
26-A AND 66 (2). 

Though Section 26~A deals with assessment after partition of 
an undivided family, it does not exclude the possibility of the 
members so separated constituting themselves into a firm so as to 
bring their case within Section 26. 

A business was owned by a Hindu family consisting of A and 
his sons, B. C. d D. In the year of assessment, m filing the return 
of the business the assessees claimed that a partition had taken 
place in the family, that A had separated himself, that B, C, d 
D, had constituted themselves into a new firm and that assess- 
ment should therefore be made on that basis. At the same time 
an application was also made for registration of the new firm under 
Section 26-A. The Income Tax Officer held that though a separa- 
tion had taken place, the family remained joint throughout the 
year and the case therefore fell under Section 25-A and not under 
Section 26 and refused to register the new firm. On appeal the 
Assistant Commissioner refused to interfere on the ground that it 
would involve an interference with the finding of the Income Tax 
Officer under Section 26-A, against which no appeal lay, and the 
Commissioner refused to state the case on the ground that there 
teas no question of law : On an application under Section 86 [8), 
the High Court held, that the assesses was entitled to an adjudi- 
cation of the question whether a new firm had been constituted so 
as to attract the operation of Section 26 and he could not be de- 
prived of this legal right merely because an adjudication on this 
question would affect the decision of the Income Tax Officer under 
Section 26-A, and the Commissioner was directed to refer whether 
the question the Assistant Commissioner was justified in refusing 
to decide whether Section 25-A or 26 was applicable to the case. 

Application under Section 66 (3) of the Indian Income Tax 
Act, praying that the Commissioner Income Tax, Punjab, be 
directed to state the case and refer it to the High Court. 

Kirpa Bam Bajaj, for the assessees. 

J. N. Aggarwal and J, h. Kapur, for the Commissioner of 
Income Tax, 
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Obdeb. 

This is aa application under Section 66 (3), Indian Income 
Tax Act, XI of 1922. It has arisen out of the refusal of the Com- 
missioner to draw up a statement of the case and refer it with his 
own opinion thereon to this Court. 

The assesses carries on business at Lahore under the style of 
Beli Earn and Brothers. Prior to the year under assessment this 
business was owned by a Hindu undivided family consisting of 
Bishen Das and his three adult sons, namely, Beli Earn, Kkpa Earn 
and Balak Earn. When the present return was furnished to the 
Income Tax OfScer it was claimed that a partition had taken place 
among the members of this family, that Bishen Das had separated 
entirely from the business receiving the whole immovable property 
owned by the family as bis share, that the remaining three 
members had constituted themselves into a new firm and that the 
assessment therefore should henceforth be made on that basis. In 
support of these allegations reliance was placed on an award dated 
the 31st March, 1982, and a deed of partnership dated the 14th 
June, 1932. At the same time an application was made to the 
Income Tax Officer for registration of the firm for the purposes of 
the Income Tax Act under Section 26-A. The Income Tax Officer 
by his order dated the 15th February, 1933, refused to register the 
firm and came to the conclusion that despite the fact that a separa- 
tion of the members of the family had taken place, the family 
•remained joint throughout the year and the case fell under Sec- 
tion 26-A and not under Section 26. The assesses appealed to the 
Assistant Commissioner under Section 30 (1) of the Income Tax 
Act and contended, inter alia, that inasmuch as the Income Tax 
Officer had found that disruption had taken place on the 31st 
March, 1932, and also because a new firm had been constituted as 
evidenced by the partnership deed of the 14th June, 1982, the 
Income Tax Officer should have dealt with the case under Sec- 
tion 26 and not under Section 25-A. The Assistant Commissioner 
refused to adjudicate on this question on the ground that the deci- 
sion depended on the determination of the question whether a new 
firm had been constituted or not and this involved an interference 
with the findings of the Income Tax Officer under Secton 26-A 
against which no appeal lay.* The assesses then moved the 
Commissioner against this decision under Sections 33 and 66 (2) 
and urged, among other things, that the Assistant Commissioner 
had erred in law in holding that he was debarred from deciding the 
question as to the applicability of Section 26-A or Section 26. The 
Commissioner, however, affirmed the order of the Assistant 
Commissioner. He held that the Assistant Commissioner was 
“perfectly correct in refusing to adjudicate on a question about 
which the law provided no appeal” and declined to refer the ques- 
tion to this Court on the ground that no question of law arose out 

*[The Act as amended in 1933 provides for appeal from orders made under 
Section 26.A. — Ed.] 
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of the order of the Assistant Commissioner under Section 31. It 
is against this order that the present application has been made. 

We have heard Mr. Kirpa Earn Bajaj on behalf of the assessee 
and Mr. Jagan Nath Aggarwal on behalf of the Commissioner and 
have come to the conclusion that the Commissioner’s decision is 
incorrect and that the present application should succeed. In our 
opinion the assessee was entitled to an adjudication of the question 
whether a new firm had been constituted so as to attract the 
operation of Section 26 and he could not be deprived of this legal 
right merely on the ground that an adjudication on this question 
would tend to affect the decision of the Income Tax Officer under 
Section 26-A against which no appeal was competent. Section 25-A 
no doubt deals with an assessment after partition of an undivided 
family, but it does not exclude the possibility of the members so 
separated to constitute themselves into a firm so as to bring their 
case within the ambit of Section 26. Out of the order passed 
under Section 31, Income Tax Act, by the Assistant Commissioner, 
a question of law did arise, therefore, as to whether iiis refusal to 
determine which of the two Sections 26-A or 26 was applicable to 
the facts of the case was justified and the Commissioner should 
have referred this question to this Court. 

We accordingly accept the petition and require the Commis- 
sioner to state the case and refer it to this Court. We, however, 
wish to make it clear that this is the only question that arises out 
of the order under Section 31. In the peculiar circumstances of 
the case we make no order as to costs. 

Order accordingly. 


[In tub Calcutta High Court.] 

THE CALCUTTA STOCK EXCHANGE ASSOCIATION, 

LTD., In re. 

Eeference No. 16 of 1934. 

Lort- Williams and Jack, JJ. 

December 5, 1934. 

Property — Ascertainment of Annual Value — * Property 
IN THE Occupation of the Owner for His Own Ebsidbnoe,’ 
Meaning op — Whether applies to Companies — Indian Income 
Tax Act (XI of 1922), Section 9 (2) Proviso. 

The word ‘ residence ’ in the proviso to sub-Seciion (XI) of Sec- 
tion 9 of the Indian Income Tax Act is used in its simple and ordi- 
nary mea/ning signifying the place where a human being eats, drinks 
and sleeps or where his family or his servants eat, drink and sleep, 
and the expression 'where property is in the occupation of the owner 
for his own residence' in the said proviso is intended to apply only 
1-14 
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to dwelling houses of human beings. It is not applicable to 
fictional persons such as limited companies. 

Where a StocJt Exchange Association which did hot carry on 
any business owned a building whivh was partly used as a meeting 
place of the Stoch Exchange and partly let out to the members of the 
association for their business as members of the Stock Exchange : 
Held that the building could not be said to be in the occupation of 
the Association wholly or in part for its own residence within the 
meaning of the proviso to Section 9 (2) of the Indian Income Tax 
Act. 

Oases referred to : 

Calcutta Jute Mills v. Nicholson and Casbna Sulphue 
C o. V . Nicholson [1876] (1 Tax Gas. 83 ; L.E. 1 Ex. D, 428). 

Db Bbbbs Consolidated Mines Ltd. v. Howe [1906] (1906 
A.C. 465). 

King v. Inhabitants of Nobth Cubby [1825] (4 Barn, and 
Cress. 953). 

Beference made by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act. 

Statement of Case. 

“ At the instance of the Calcutta Stock Exchange Association, 
Ltd. (hereinafter referred to as “the Assessee”) I have the hononr 
to refer for the decision of their Lordships under Section 66 (2) of 
the Income Tax Act (XI of 1922) the question of law which I set 
out later in the course of this statement of case. 

2. The Assessee is a mutual benefit limited liability company 
the main object of which is, as stated in the application under 
Section 66 (2), to support and protect the character, status and 
interests of brokers and dealers in stocks and shares in the Stock 
Exchange, to give facilities to its members to carry on business, 
to make rules and bye-laws to regulate business, to settle disputes 
amongst the members and to maintain a Stock Exchange. 

3. The company owns a four storeyed building situated at 
7, Lyons Range, Calcutta, on the ground-floor of which there is 
a large hall used as the meeting place of the Stock Exchange, two 
tiffin rooms, a telephone room and a quotation room. On the 
mezzanine floor are situated the offices and meeting place of the 
Association, while the 1st, 2nd and 3rd floors are occupied by the 
members. 

4. In the assessment for the year 1933-34 on the year of 
account ending 80th June, 1932, the Income Tax Officer computed 
a total income of Es. 59,798 made up as follows : — 

Es. 

Income from other sources (Section 12) ... 3,611 

Income from house property (Section 9) ... 24,117 

Interest on securities (Section 8) ... 32,070 
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This income from boaso property is the bona annual value 
of the building owned by the assessee described above and has 
been taxed under Section 9 of the Act. 

5. The assessee objected to assessment in respect of the 
notional income from the ownership of this property under Section 
9 and filed an appeal liefore the Assistant Commissioner in which 
the following were the only grounds advanced : — 

(1) The property in question should not have beqn assessed to 
income tax at all. 

(2) Even if the property be liable to income-tax the deduc- 
tions allowable under Section 9 of the Act should have been allowed, 
vig., ground rent, insurance, statutory repairing charges, collec- 
tion charges and other incidental charges. 

# 

In the course of the argument before the Assistant Commis- 
sioner in appeal the further ground was taken that, as this house 
property is in the occupation of the company including its mem- 
bers, the appellant was entitled to the benefit of the proviso to 
Section 9 (2). 

6. All the contentions as advanced were decided against the 
assessee. That there was no taxable income from this property is 
clearly contrary to the decision of the Lahore High Court in 
the case of The United Service Club, Simla v. The Crown 
(I, L. B. 2 Lah. 109), a decision which, so far as I am aware, 
has not been challenged in any other Court. The second conten- 
tion is not in keeping with the actual facts, for the expenses 
claimed before the Assistant Commissioner were, in fact, allowed 
by the Income tax Officer, as the assessee’s representative admit- 
ted before the Assistant Commissioner at the time of the hearing 
of the appeal. We are left, therefore, with the third contention 
which is that the assessee is entitled to the benefit of the proviso 
to Section 9 (2) of the Act. 

7. I should perhaps state at this stage that the assessee has 
formulated a number of independent or alternative questions in 
his application under Section 66 (2) and these I have set nut as 
Annexure (1) to this statement of case, but as those questions in 
my view, do not arise out of the appellate order or the grounds of 
appeal, the only question which I am prepared to state is the one 
which I hereby formulate : — 

“In the circumstances sot out above can the property in ques- 
tion or any portion thereof be said to be in the occupation of the 
owner for the purpose of his own residence within the meaning of 
Section 9, sub-section (2), proviso, of the Indian Income Tax Act 
(XI of 1922). 
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Section 9 (2) and proviso of the Act run as follows : — 

“ For the purpose of this section, the expression ‘ annual 
value ’ shall be deemed to mean the sum for which the property 
might reasonably be expected to let from year to year. 

Provided that, where the property is in the occupation of the 
owner for the purposes of his own residence, such sum shall, for 
the purposes of this section, be deemed not to exceed ten per cent, 
of the total income of the owner”. 

8. I admit that a company is a person and must be deemed 
for certain purposes of the Act, e.^.. Section 4 and Section 42, to 
have a place of residence and that for certain purposes, the place 
of residence of the assessee in this case is this very building. But 
the word “residence” as used in Section 9, sub-Section (2), provi- 
so, does not, in my opinion, refer to any such legal fiction and the 
expression “property in the occupation of the owner for the pur- 
pose ol his own residence” in my view, means and connotes an 
owner’s dwelling house. This is a reasonable inference from the 
phraseology in Section 10 (2) (1) of the Act where we find the term 
“dwelling house” is used to connote the same category of pro- 
perty. The assesses being registered as a company has a legal 
personality and can hold property, and secondly, being a property- 
holder can be assessed to pay income-tax on that property. It 
cannot, however, occupy for the purpose of its own residence 
within the meaning of the proviso to sub-Section (2) of Section 9. 
The word “own” qualifying “residence,” in my view, makes it 
clear that something more than a mere legal fiction is here con- 
templated and “residence” here must mean and import the actual 
physical act of dwelling and, in my view, a company is not capable 
of any such act. Occupation by its members would not, in my 
opinion, satisfy the requirements of the proviso. A company is a 
separate entity distinct from its members and occupation by the 
members even if such occupation be for the purpose of their resid- 
ence, will not be occupation by the company for the purpose of its 
residence and even if the members occupy in order thereby to 
facilitate the discharge of the function of the company, though this 
may be occupation of the company, it will be occupation for a 
purpose other than the company’s own residence. 

The rooms on the first, second and third fioors of the build- 
ing in question are let out to members of the Association on a 
monthly rent over and above the usual membership fee. The 
period of lease was at one time 5 years but has now been reduced 
to 3. The members are allowed to use the rooms allotted to them 
in the building for the purpose of doing Stock Exchange business 
and for no other purpose. 

9. 1 do not know the reason for the insertion of this proviso 
which has been taken over from the Income Tax Act of 1918. 



1936] OAIiCUTX’A STOCK EXCHANGE ASSOCIATION, LTD., In re 109 


Perhaps it is for the purpose of preventing undue hardship to per- 
sons who by accident of circumstance, e.g., inheritance, have 
acquired a residential property, the value of which is out of propor- 
tion to their total income. 

10. I may perhaps note in passing that the assessee-company 
has not been taxed on any income under the head “ business ” and 
does not carry on any business within the moaning of the Act and 
consequently the general exemption from tax, under this section, 
of property occupied for business purpose does not apply. 

11. In my opinion, therefore, the proviso to Section 9 (2) of 
the Act has no applicability in this case, but even if your Lord- 
ships take a different view of the meaning of thei expression “ own 
residence ” that part of the property occupied by the members 
cannot, in my opinion, fall within the proviso for reasons set out 
above. 


12. I append to this statement of case a copy of (1) the 
Assessment order (Mark A) ; (2) the Grounds of appeal (Mark B) ; 
(3) the Appellate order (Mark C) ; (4) the Application under 
Section 66 (2) of the Act (Mark D). 

13. It is requested that a copy of Your Lordships’ decision 
in the matter be forwarded to me in due course.” 

8. N. Banerjee and Khaitan, for the asscssees. 

The Advocate-General and Dr. Madha Binode Pal, for the 
Commissioner of Income Tax. 

, Judgment. 

Lobt-Williams, J. — This is a case stated by the Commissio- 
ner of Income Tax at the instance of the Calcutta Stock Exchange 
Association, Limited, under Section 66 (2) of the Income Tax Act 
(XI of 1922). 

The Assessees are a mutual benefit liability company, their 
main objects being to support and protect the character, status and 
interest of brokers and dealers in stocks and shares on the Stock 
Exchange, to give facilities to its members to carry on business, to 
make rules and bye-laws to regulate business, to settle disputes 
amongst themselves and to maintain a Stock Exchange. 

The Company owns a four storeyed building at 7, Lyons 
Kange, Calcutta, on the ground floor of which there is a large hall 
used as the meeting place of the Stock Exchange, two tiffin rooms, 
a telephone room and a quotation room. On the mezzanine floor 
are situated the offices and meeting place of the association, while 
the first, second and third floors are occupied by members. The 
rooms on these floors are let out by the company to the members of 
the Stock Exchange. They are not used by them for the purpose 
of residence. 
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The company owns, in addition to this building certain securi- 
ties, and derives an income from other sources, such as the publica- 
tion of the Stock Exchange quotation lists which are sold both to 
members and to non-members of the Association. 

In the assessment for 1933-34, the Income Tax Officer com- 
puted the total income at Bs. 59,798, which included a sum of 
Bs. 24,117 in respect of income from the house property at 7, Lyons 
Eange. That sum is the ho7ia fide annual value of the building and 
was taxed under Section 9 of the Act. 

The assessees objected to the assessment on various grounds. 
The only one which we need consider is their contention that they 
are entitled to the benefit of the proviso to Section 9, Sub- 
Section (2). 

The assessees were not taxed on any income under the head 
“ business ” because they contended, and their contention was 
accepted, that they did not carry on any business within the mean- 
ing of the Act. 

The question formulated by the Commissioner is as follows : — • 

“ In the circumstances set out above, can the property in ques- 
tion or any portion thereof be said to be in the occupation of the 
owner for the purpose of his own residence within the meaning of 
proviso to Section 9, sub-Section (2) of the Indian Income Tax Act 
(XI of 1922) ? ” 

The Commissioner decided that the answer to that question 
must be in the negative, and the assessees having complained about 
that decision, he agreed to state a case for the opinion of this court. 
The Commissioner’s contention was, that though a company is a 
“ person ” and must be deemed for certain purposes of the Income 
Tax Act, e.g., Section 4 and Section 42 to have a “ place of resid- 
ence” and that though for certain purposes, the “place of residence” 
of the assessees in this case is the building at 7, Lyons Eange, yet 
the word “residence ”, as used in proviso to Section 9, sub-Section 
(2) does not refer to such a “ person ” or such “ residence ” and the 
expression “ property in the occupation of the owner for the pur- 
pose of his own residence ” means and connotes an owner’s dwell- 
ing house. 

In my opinion, the word “ residence ” in its simple and ordi- 
nary meaning signifies the place where a human being eats, 
drinks and sleeps or where his family and servants eat, drink 
and sleep, and where there is some permanence or continuance 
of such eating, drinking and sleeping, and the statement of Baveet, 
J. in the case of The King v. The Inhabitants of North Curry is, 
in my opinion, an authority for that proposition. In that case, 
the learned Judge said that “ where there is nothing to show that 
it is used in a more extensive sense, the word “ residence ’’denotes 
the place where an individual eats, drinks and sleeps, or where 
his family or his servants eat, drink andsleep It is true that in 
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certain circumstances and in certain statutes, a more extended 
meaning has been given to the word; for example, it has been held 
that a limited liability company can “reside” for the purpose of 
income tax legislation. That was decided by Loed Loebbuen in 
the case of De Beers Consolidated Mines, Ltd v. Hoioe, wherein it 
is stated that “ A company cannot eat or sleep, but it can keep 
house and do business. We ought, therefore, to see where it 
really keeps house and does business, The decisions of Ohieb 
Babon Kelly and Baron Huddleston in The Calcutta Jute 
Mills V. Nicholson and Cesena Sulphur Company v. Nicholson, 
now 30 years ago, involved the principle that a company resides for 
purposes of income tax where its real business is carried on.” 
Moreover, it has been decided, that a company is a person who can 
reside within the meaning of the word “reside” as used in the 
Income Tax Act and other statutes. But, in my opinion, a 
Company can only “reside” within that extended meaning of the 
term, when it resides for the purpose of carrying on business and 
it cannot reside apart from carrying on business. Thus in both 
Sections 4 and 42 of the Indian Income Tax Act, it is clear that 
the word “reside" is only used in connection with the carrying on 
of a business and not otherwise. 

Now, it is true that the assessee comes within the terms of the 
proviso to Section 9 (2) if the extended meaning of the word 
“residence” to which I have referred is given to that word in this 
particular section. In my opinion, there is no justification for 
giving to the word in this particular section that extended meaning, 
nor do I think the legislature intended that such an extended 
meaning should be given to it. 

In this connection, it is to be noticed that the word “own” 
has been inserted between the words “his” and “residence.” I 
think that the object of inserting that word was to indicate that 
the phrase applied only to a human person or persons and not to a 
fictional person, such as a limited liability company. Little help can 
be derived from other decisions either in England or in India on 
other sections of the Income Tax Act, because this seems to be a 
peculiar section, the reason for the insertion of which is not appar- 
ent. One can imagine various reasons and some of them are indi- 
cated in Sundaeam’s book on the “Law of Income Tax,” at p. 494 
in his note upon this proviso. ' 

The result is that the answer which we give to the question 
which has been stated by the Commissioner is in the negative. 

Costs of the Advocates appearing in this Beference will be 
settled by the Taxing Master. 

Solicitors. — Messrs. Khaitan and Go., for the assessees ; Dr. 
B. B. Pal, for the Commissioner of Income Tax. 
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[In the Lahoeb High Coubt.] 

JAMNA DHAE POTDAE AND CO., LYALLPUE 

V. 

COMMISSIONER OP INCOME TAX, PUNJAB, 

Civil Mis. No. 665 of 1933. 

Addison and Sale, JJ. 

June 26, 1934. 

Rbttjrn—Notioe not G-iving Thirty Days bob Piling 
Ebtobn— Validity — Effect op Subsequent Extension of 
Time— Eeferrnoe— Question Not Raised in Appeal Cannot 
Be Referred— Indian Income Tax Act (XI op 1922), Sec- 
tions 22 (2), AND 66 (2), 

Under Section 22 (2) of the Indian Income Tax Act thirty 
clear days must be given for the furnishing of the return from the 
date of service and if this minimum period of time is not given 
the notice will be illegal and a subsequent extension of time will 
not cure the defect. 

If a question is not raised in the appeal before the Assistant 
Commissioner of Income Tax, it cannot be said to arise out of an 
order made by him under Section 31 and the assesses has no right 
to require the Commissioner to refer the question. 

Case referred to : 

Kajori Mal Kalyan Mal, In re [1930] (122 I.C. 741 ; A.I.R 
1930 All. 209 ; 1930 A.L.J. 78.) 

Application under Section 66 (3) of the Income Tax Act to 
direct the Commissioner to state the case and refer certain ques- 
tions to the High Court. 

Shiv Butt Jhingan, Shamair Ghand and Qabul Chand for 
the assessees. 

J. N. Aggarwal, for the Commissioner of Income Tax. 

Order. — An application vras made under Section 66 (2) of the 
Income Tax Act asking the Commissioner of Income Tax to state 
a case on certain points, alleged to be questions of law arising out 
of the assessment of the petitioner, Jamna Dhar Potdar and Co., 
Lyallpur. Two of these questions which were asked to be referred 
were : {a) Was not the notice under Section 22 (2) served on 31st 
August, 1931, demanding the return of income on or before 26th 
September, 1931, ab initio illegal as not giving the statutory thirty 
days’ time required under Section 22 (2) of the Income Tax Act ? 
and (6) Was not the Income Tax Officer bound to decide the preli- 
minary question as to the legality of the constitution of the firm 
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under Section 239 of the Contract Act, before proceeding to make 
an assessment ? It is not necessary to set out the other questions 
as it was not contended before us that they should be referred. The 
Commissioner refused to state a case and to refer the questions for 
the decision of the Court and the petitioner has applied for a 
mandamus. 

As regards the first question it seems to us that a question of 
law is involved. It was not disputed before us that the notice 
under Section 22 (2) was not served till 31st August, 1931, or that 
it only gave time up to 26th September, 1931, for the putting in of 
the return. Apparently this notice is illegal as it would seem that 
under Section *22 (2) of the Act, thirty clear days must be given for 
the furnishing of the return from the date of service. It was held 
in Kajori Mai Ealyan Mai, In re, that under Section 22 (2) the 
Income Tax Officer must give the proposed assesses at least thirty 
days’ time within which to furnish his return. If this minimum 
is deuied the notice becomes entirely illegal and no subsequent 
extension of time will cure the defect that initially lay i till the 
notice issued. 

As regards the second question it may also be the case that a 
question of law is involved, but this question was not raised in the 
appeal to the Assistant Commissioner and, therefore does notarise 
out of the order under Section 31. The petitioner therefore had 
no right to demand that the Commissioner of Income Tax should 
refer this question. This apparently will not be important if 
he finally succeeds on the question arising as to the legality of the 
notice ; for, if a fresh notice has to issue, it would seem that it will 
be open to the assessee to agitate this matter again. For the 
reasons given we direct the Commissioner of Income Tax to state 
a case as to the legality of the notice served on the assessee on 31st 
August, 1931, under lieotion 22 (2) of the Act and to refer it for 
decision to this Court. We make no order as to costs as many 
other questions were raised which, however, have not been pressed 
before us. 

Order accordingly. 


i~is, 
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[In The Calcutta High Coubt.] 

SADHUOHAEAN EOY OHOWDHEY & Othbbs, In re. 

Lorl-Williams and Jack, JJ. 

January 24, 1935. 

Income Tax — Depeeciation Allowance — Lease of Jute 
Pbess — Lessob’s Eight to Allowance foe Depeeciation — 
Leasing, Whbthee ‘ Business ’ — Indian Income Tax Act 
(XI of 1922), Sections 10 (2) (vi) and 12. 

The assessee who owned a jute press leased it out to a private 
compcmy. Tinder the terms of the lease the lessees agreed to pay a cer- 
tain rent to the assessee and also to carry out all repairs to the machi- 
nery and buildings. The assessee was assessed under Section IS in 
respect of the income from this source and his claim to an allowance 
for depreciation in respect of the buildings, plant and machinery 
leased out was disallowed by the Commissioner on the ground 
that the assessee was not carrying on any business and so 
Section 10 (S) (vi) had no application : Held, on a reference by the 
Commissioner, that the letting of the jute press at a rent was a 
business and the assessee was entitled to the allowance claimed by 
him under Section 10 (8) (vi) of the Indian Income Tax Act. 

Mmgalagiri Sri Umamaheswara Gin and Bice Factory v. 
Commissioner of Income Tax, Madras [1926] (21.T. 0.261; 
51 M.L. J. 360; 97 I. C. 860; 24 L. W. 680; A. I. E. 1926 
Mad. 1032) followed. 

Cases referred to : 

Attobnet-Geneeal V. Bobeodaillb [1814] (1 Price’s 

Ex. Eep. 163.) 

CoMMEECiAL Pbopeetibs, Ltd., In re [1928] (86 Cal. 1067 ; 
113 I. C. 848 ; 32 0. W. N. 431 ; 3 I. T. C. 23.) 

Doddington V. Hallet [1750] (1 Ves, Senior 497.) 

Ealadan Subatbb Bazaab Co., Lid., In re [1920] (II. T. C. 
50 ; 66 I. C. 914.) 

SUTHErOiAND V. COMMISSIONBBS OF INLAND EbVBNUB [1926] 
(12 Tax Cas. 63.) 

Eeference made by the Commissioner oi Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922). 

Statement of Case. 

“ At the request of Sadhu Charan Eoy Ohowdhury and others 
(hereinafter referred to as the assessee) I have the honour to refer 
to the Hon’ble High Court under Section 66 (2) of the Indian 
Income Tax Act (XI of 1922) a question of law hereinafter stated 
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arising out of the assessment on the above assessee to income tax 
for the year 1932-33. 

2. The facts of the case are as follows ; The assessee pur- 
chased the Sulkea Jute Press in 1907 from Messrs. M. Nahapiet 
and Company and worked that Jute Press himself until the year 
1929 or 1930. With effect, however, from the first of August, 1931, 
he leased out the press for a term of one year to the Sulkea Jute 
Pressing Company, Limited, a private company in which he holds 
more than 60 per cent, of the shares and that lease is still subsist- 
ing there being no renewal but the lessee holding over under the 
original terms of lease. These are embodied in a letter dated Slst 
July 1931, from the assessee lessor to the lessee, a copy of which 
is appended to this statement of case and marked Annexurel, and 
for facility of reference, I note below conditions {a), (b) and (c) of 
that lease as noted in that letter as they have a considerable bear- 
ing on the question at issue : — 

(а) You shall pay us a nett annual rent of Bs. 22,600 only 
payable as follows, i.e., Es. 2,600 to be paid by the Slst day of 
August 1931 and the balance by four instalments of Es. 6,000 each 
on the 1st November 1931, 1st February, Ist May and Ist August 
1932. 

(б) Daring the said period of one year, wc shall only pay the 
rents payable to the superior landlords and you shall pay the 
municipal taxes, Fire Brigade license and all other outgoings and 
public charges. 

(c) You shall carry out all repairs to the engines, machineries 
and plant, godowns and buildings during the said period at your 
own expenses. 

The assessee returned no income from this source in the year 
of account but the Income Tax Officer on the facts as ascertained 
by him calculated a taxable income from this source of Bs. 22,600 
whi-ch the Assistant Commissioner on appeal reduced by Es. 1,800, 
this being the sum the assessee paid to the superior landlord by 
way of ground rent in the year of account. 

The assesses then claimed that, as against this receipt, he 
should be allowed depreciation in respect of buildings, machinery 
and plant of the jute press on the ground that the income from 
this source was taxable under Section 10 of the Act and accord- 
ingly he was entitled to depreciation under Section 10 (2) (vi). The 
Income Tax Officer and the Assistant Commissioner of Income Tax 
refused to accept this pontention and held that this income was 
rightly assessable under Section 12 as income from other sources. 

3. The question that is referred for your Lordships’ deci- 
sion is : — 

“Whether in the circumstances set forth above, the assessee 
is entitled to an allowance for depreciation in respect of the 
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buildings, plant and machinery leased to the Jute Pressing Com- 
pany under Section 10 (2) (vi) of the Act ?” 

4. Section 10 (2) of the Act gives only the rules for the 
computation of profits or gains which are to be assessed under the 
head “business" and accordingly question of allowance for depre- 
ciation can arise only when the profits or gains of any business are 
to be computed for the purpose of assessment. In the present 
case the assessee can in no sense be said to have been carrying on 
any business by leasing out the press. Under Section 10 (2) (vi) 
depreciation is allowable only when an assessee is carrying on a 
business and it becomes necessary to compute the profits or gains 
of that business in order to assess such profits or gains and then 
again such depreciation will be allowed only if the following con- 
ditions are fulfilled : — 

(1) the buildings, machinery and plant are the property of 
the assessee ; 

(2) they are used for the purpose of the business, the income of 
which is being taxed. 

In the present case the assessee is not, in my opinion, carry- 
ing on any business by reason of this act of his leasing out of the 
jute press in question and his income from this lease is not and 
has not been treated as the profits or gains of business for the 
purpose of assessment. It is true that the assessee had another jute 
press which he purchased in 1915 and which he himself worked 
till 1921 but leased from the latter year to 1930 to another party 
and subsequently after a year’s vacancy leased to a different person 
but this in my view does not strengthen the assessee’s case for it is 
evident from the facts that in both instances he himself worked 
the jute press for a considerable period and that that was his 
iutentiou at the time of acquisition and it does not follow that 
because at a later date be found it to his advantage to lease the 
presses instead of working them himself the income from these 
leases is income under the head ‘business’. I may perhaps note 
in passing that the assessee himself treated the income derived 
from the leasing of this second press as income under the head 
‘property’ taxable under Section 9 of the Act and never 
claimed that it should have been assessed as business under 
Section 10. 

5. The assessee has claimed that in the circumstances of this 
case he should be held to be carrying on businesses in leasing out the 
press and that he is thus entitled to«claim depreciation on the 
buildings and machinery thus leased out by him to the Jute Pres- 
sing Company. In support of his contention he places reliance on 
the decision of the Madras High Court in the case of Mangalagiri 
Sri Umamaheswara 6in and Bice Factory Limited v. Commissioner 
of Income Tax, Madras. In my opinion that decision has no 
application to the facts of the present case. The lessor in that case 
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was a registered company, one of the subjects of which as noted in 
the memorandum of association was to lease out their mill or 
mills. In determining the question whether any particular activity 
of a company would amount to the carrying on of a trade or busi- 
ness, its tncraoraudum and articles of association which set out the 
objects of the company would certainly be an important piece of 
evidence and the Madras High Court arrived at the decision 
referred to above relying on such evidence. In the present case, 
however, the assesses is an individual and there is no proof of any 
such intention or object on his part and prima facie when he pur- 
chased this jute press 22 or 23 years before the date of the lease he 
did so for the purpose of using it for business in the ordinary sense 
of the term, i.e., a juce press operated by himself and in fact that 
is what he did for a considerable period. I find it impossible to 
hold therefore that the activity in question amounts to carrying on 
business. 

6. Again in the Madras case, so far as I can see, an obligation 
was imposed on the lessor to meet the cost of renewals and re- 
placements as distinct from running repairs, while in this case, 
from Clause (b) of the terms of the lease as embodied in the letter 
referred to above, I infer that the assessee was required to pay 
only the rent due to the superior landlord. 

7. If I may say so with all respect, it appears to me that the 
Judges in the Madras case were inclined to assume too readily that 
because the activity in question was, in the general sense of the 
term, a business activity authorised by the memorandum of asso- 
ciation therefore the income arising from this activity must be 
assessed under Section 10 of the Act. That your Lordships how- 
ever do not accept this presumption as final and unrebuttable is 
clear from your dicision in the case of the Commercial Properties 
Ltd: V. Commissioner of Income Tax, Bengal, where it was held 
that the income arising to a company, the sole business of which 
was the management and collection of rents from certain pro- 
perties, was assessable under Section 9 of the Act and not under 
Section 10. There it was argued by the assessee that whore the 
owner is a company and the objects of the company include the 
object of owning and managing house property, then the income 
that is derived from the tenants is an income that is derived from 
business. This argument was not accepted and in that connection 
Kankin, O.J., observed “ I entirely refuse my assent to the pro- 
position that because it happens that the owner of a property is a 
company which has been incorporated for the purpose of owning 
such property, therefore the income derived from' property ’must 
be regarded as income derived from ‘ business ’. 

8. After a careful consideration of the principles underlying 
the decision cited by the assessee and of the facte and circumstances 
of this case I am of opinion that the income in question is not 
income derived from business assessable under Section 10 but is 



INCOMB TAX BKI’OETS 


118 


[1935 


income from other sources assessable under Section 12 of the 
Act. 

9. I append to this statement of case a copy of — (1) Letter 
dated the 31st July, 1921 from the lessor assessee to the lessee of 
the jute press in question. (2) Assessment order. (3) Grounds of 
appeal. (4) Appellate order. (6) Application under Section 66 (2). 

Judgment. 

Lobt-Williams, J. — In the case the facts found are that the 
assessee purchased the Sulkea Jute Press is 1907, and worked it 
until 1930. In 1931 he leased it out for a term of one year to the 
Sulkea Jute Pressing Oo., Ltd.— a private company in which he 
holds more than 60 per cent, of the shares, and that lease is subsist' 
ing, the lessee holding over under the terms of the lease. Those 
terms, inter alia, are : 

(a) You shall pay us a nett annual rent of Es. 22,500 only 
payable as follows, i.e., Es. 2,600 to be paid the 31st day of 
August, 1931 and the balance by four instalments of Es. 5,000 each 
on the 1st November, 1931, 1st February, 1st May and 1st August, 
1932. 

{h) During the said period of one year, we shall only pay the 
rents payable to the superior landlords and you shall pay the 
municipal taxes. Fire Brigade license and all other outgoings and 
public charges. 

(c) You shall carry out all repairs to the engines, machineries 
and plants, godowns and buildings during the said period at your 
own expenses. 

The assessee’s income from this source was assessed under 
Section 12 as income from “ other sources ”. He claimed to be 
assessed under Section 10 as upon profits or gams of business, and 
to be entitled to an allowance for depreciation under Sec- 
tion 10 (2) (vi). The assessee had another Jute Press which ho 
purchased in 1915 and worked until 1921, when he leased it out 
until 1930, and subsequently, after a year’s vacancy, leased it 
out again. 

The Commissioner decided against the assessee’s contention 
and referred the following question for the decision of this 
Court : — 

“ Whether in the circumstances set forth above, the assessee is 
entitled to an allowance for depreciation in respect of the buildings, 
plant and machinery leased to the Jute Pressing Company under 
Section 10 (2) (vi) of the Act ? ” 

The reasons for his decision are mainly that under Section 10 
(2) (vi) depreciation is allowable only when" the machinery and 
plant in question are the property of the assessee, and are used for 
the purpose of the business the income of which is being taxed, 
and secondly that the assessee originally worked the jute press 
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himself, and that was his intention at the time of acquisition. I 
cannot appreciate the cogency of the distinctionss which the Com- 
missioner has sought to draw. The press is the property of the 
assessee, and is used for the purpose of the business, the income 
of which is being taxed, namely, the business of letting out the 
press. The fact that the assessee originally intended to work the 
press himself seems to be irrelevant. 

The decision in the case of Mangalagiri Sri Umamaheswara 
Gin and Bice Factory Limited v. Commissioner of Income Tax, 
Madras, supports the assessee’s contention. That the lessor in 
that case was a registered company seems to me to be irrelevant. 
It was decided that where a limited company incorporated for the 
purpose of milling rice, acting in pursuance of authority given in 
the memorandum of association leased out the buildings, plant, 
machinery, etc., to another company for a fixed annual rent, the 
lessors bearing any loss by depreciation and the lessees being liable 
for repairs, the company was carrying on the business of letting 
a rice mill, and was entitled to an allowance for depreciation under 
Section 10 (2) (vi) of the Income Tax Act. 

In the case of Sutherland v. The Commissioners of Inland 
Revenue, Loed Mackenzie stated that “ It is clear, I think from 
what has already been read from the judgment of Lobd 
Hardwiokb in the case of Doddington v. Mallet, and a series of 
subsequent cases that the letting of a ship to freight is just as much 
a trade as any other.” In Doddington v. Mallet, Lobd Habdwioke 
had said that “ It must be admitted that the ship may be the 
subject of partnership as well as anything else; the use and earnings 
thereof being proper subject of trade and letting a ship to freight 
is as much a trade as any other.” The statement was approved 
by Thompson, C.B., in Attorney General v. Borrodaille. 

The decision in the case of In re Commercial Properties Lid., 
that a company owning house-property and carrying on only the 
business of letting such house isliable to income tax under Section 
9 of the Income Tax Act, in the same way as a private individual 
owning such property, is clearly distinguishable, and so is the 
decision in the case of In re Kaladan Suraiee Bazaar Company 
Ltd. Such property consisted of buildings, or lands appurtenant 
thereto, within the meaning of Section 9 which specifically provides 
for the taxation of income from this kind of property. It has not 
been suggested by either party that income arising from letting 
out a jute press comes within the purview of this section, but that 
it comes under either Section 12 or Section 10. 

In my opinion the letting of a jute press at a rent is as much 
a business as the lettinjg of a ship to freight, or the letting of a 
motor-car or any other kind of machines, or machinery for hire. 
In Mangalagiri' s Case (supra) the learned Judges pointed out that 
the Crown would not suffer if an allowance were made to the 
lessors for depreciation under Section 10 (2) (vi), because under the 
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conditions of the lease, the lessors had to bear the loss caused by 
depreciation. Therefore a similar allowance for depreciation could 
not be claimed a second time by the lessees, though they could 
claim an allowance for repairs for which they were liable under 
the lease. 

Similarly in the present case the lessees are liable only for 
repairs and not for depreciation, and in no circumstances could they 
claim an allowance for depreciation under Section 10 (2) (vi) 
because the buildings, machinei-y etc., mentioned in that sub- 
section must be the property of the assesses. 

The result is that the question referred to us for decision must 
be answered in the affirmatiye. 

The assesses is entitled to his costs of the reference. 

Jack, J. I agree. 

Be/erence answered accordingly. 


[In Thr Nagpub Judicial Commissioner’s Court.] 
BHIKAMCHAND LAXMICHAND 

V. 

COMMISRTONEE OP INCOME TAX, CENTKAL AND 
UNITED PROVINCES. 

Subhedar and Pollock, A.J. Os. 

January 18, 1934. 

Income Tax — Deposit op Money-- Interest Credited in 
Debtor’s Account and Realisable at Will — Assessaeility — 
Indian Income Tax Act (XI of 1922), Section 4. 

Where the assesses had deposited a certain amount with a firm 
with whom he had business dealings and the latter credited the 
assesses in their accounts with the interest which had accrued due 
on the deposit and informed the assesses of this fact ; Held, that 
the interest must be deemed to have been received by the assesses 
and was assessable. 

Reference made by the Commissioner of Income Tax, Central 
and. United Provinces. 

Statement op Case. 

In compliance with the orders of the learned Judge of the 
High Court dated the 2nd March 1933, 1 beg to state the case as 
follows. 

2. That facts of the case are given in my order dated 
11 — 11 — 1931 a copy of which is attached for ready reference. 
Prom this order it will appear that the assesses had been disputing 
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the taxability of two items, one of Es. 32,902-2-3 and the other of 
Es. 18,367. As regards the second item the finding of the learned 
Judge of the High Court is that reference on it was correctly 
refused because no question of law as regards it arose. As regards 
the first item I am now asked to report the case on the following 
point only: — “Whether the assessment of income tax on 
Es. 32,902-2-3 is legal in view of the fact that the amount was 
not actually received by the applicant during the assessment year 
1929-30. 

3. It has been ordered that the words “assessment year 1929- 
30” is a clerical error for the words “account year 1927-28”. 
Thus the question on which 1 am asked to state the case runs as 
follows : — ‘Whether the assessment of income tax on Es. 32,902-2-3 
is legal in view of the fact that the amount was not actually re- 
ceived by the applicant daring the account year 1927-28. 

4. The facts of the case have fully been given in my order of 
the 11th November, 1931 and need not bo repeated here. Accord- 
ing to para 6 of that order, I had myself taken into account the 
clerical mistake as regards the accounting period referred to above 
and then came to the conclusion that even this amount was correct- 
ly taxed in the assessment year. From the facts stated therein it 
will be clear that the assessee had business accounts with Nain- 
Rukhdas Jainarain of Bikanir who has shops at Calcutta and 
Bombay. The assessee has inherited the estate of Bai Ambabai 
widow of Narasingdas Motha. The Income Tax Officer, Calcutta, 
Dist. 1., communicated to the Income Tax Officer at Wardha, the 
assessing officer in this case (vide slip No. 24/2044 dated the 
22 — 1 — 1930), that the said Ambabai was paid Es. 32,905-2-3 
interest by Nainsukhdas Jainarain of Jagmohan Mullick Lane, 
Calcutta in St. 1984-86. The agent of tho assessee elated that the 
money was not actually received nor any settlement of accounts 
took place in the account year ; but the Income Tax Officer 
disallowed the objection, and in the first reference before me it was 
contended that opportunity was not given for the proof of this 
item being not received. The case was remanded and full oppor- 
tunity was then given to the assessee to cross-examine the agent 
of Nainsukhdas Jainarain. He did not do so and the agent of 
Nainsukhdas Jainarain clearly stated that this credit to the assessee 
was given in that year and intimation, as usual, was sent to him. 
Thus it was taken as proved that this was the fact. 

6. It now seems to be contended that the amount was not 
actually received. As I have remarked before, vide para 6 of my 
order dated (11 — 11 — 1931) the assessee first contended that no 
intimation of the credit being raised in his favour was given to him. 
In this he has been falsified. He now seems to take the stand on 
the fact that it was not a cash receipt because it was only a book 
adjustment. In the case of persons of this class who have accounts 
with each other, payments and receipts are always made by book 
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transfer and they are as good as entries in the bank’s boobs which 
are held to be receipts as good as cash payments. 

6. I am therefore of opinion that this income was taxable. 
It was received in British India because it is entered as made in 
the books of the shop working in British India. 

Judgment. 

This reference arises on a case stated by the Commissioner of 
Income Tax. The assesses Bhikamchand Lakshmichand, a firm 
of Hinganghat had a deposit with Nainsukhdas Jainarain of Bika- 
nir who has shops at Calcutta and Bombay and has accounts 
with the assesses. This deposit carried interest and interest for 
the account year was credited to the assessee in the boobs of 
Nainsukhdas Jainarain. The assessee at first denied that he had 
been informed that interest had been credited to him» but this 
question of fact was decided against him. He then argued that, 
even if interest was credited in his favour in the books of Nain- 
subhdas Jainaraih, it could not be said that he had received such 
interest and that therefore he was not taxable thereon. He has 
never pleaded that this interest would not have been paid if he had 
demanded it, and we must therefore assume that it was realisable 
by the assessee at his will. 

2. Under Section 4(1) of the Indian Income Tax Act that 
Act applies to all income, profits or gains accruing or arising, or 
received in British India, or deemed under the provisions of this 
Act to accrue, or arise, or to be received in British India. The 
Commissioner of Income Tax held that the credit entry of this 
interest in the books of Nainsukhdas Jainarain was equivalent 
to a receipt. Several cases have been cited before us in which the 
assessee made entries in his own accounts showing that interest 
had become due to him from his debtors, but those cases are not 
in point. We have no doubt that the Commissioner of Income Tax 
was correct in holding that this interest which was realisable by 
the assessee at will, is liable to be charged income tax. In The 
Secretary, Board of Bevenue v. Arunachalam Chettiar, Sadasiva 
Itbb, J., remarks at page 82 : “The words ‘accrue’ and ‘arise’ are 
no doubt usually confined to monies which are due but not received 

If an assessee chooses to leave his interest income with 

his customer, who is also a banker, and does not bring it into his 
accounts as income on the date it falls due but he knows that the 
banker -customer would credit the money in his accounts in favour 
of the assessee and allow him interest thereon from the date of its 
accrual, or if the assessee could at any time draw upon the customer 
for that money and obtain actual receipt of that sum in due course 
of business, I think that such interest income has accrued and 
arisen in that year in such a manner that the legal effect is the 
same as if it had been ‘received’ by him, and that it is liable to be 
charged income tax thereon.” This case was cited with approval 
by Kinkhedb, A.J.O. iq Sir S, M. Ghitn^vis v. The Commissioner 
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oj Income Tax, at page 330, where he remarked : “The test to be 
applied is, whether any profits in the shape of interest had become 
due to the creditor in such a manner as to be immediately available 
to him in the account year so as to be capable of being received by 
him at his choice and pleasure’’. Id Baghunandan Prasad Singh 
V. Commissioner of Income Tax, Bihar and Orissa, Lord Macmillan 
who delivered the judgment of the Board remarked at page 396 ; 
“It is plain that the essence of the matter is that there must be an 
actually realised or realisable profit or loss.” 

3. We are therefore of opinion that, as this item of interest 
was realisable by the assessee at his will, it was liable to income 
tax and he was rightly assessable. Costs of this reference must be 
paid by the assessee. Counsel’s fee Es. 100. 

Order accordingly. 


[In the Calcutta High Court.) 

In rt MOOLJI SICKA and others. 

Lort-Williams and Jack, JJ. 

December 13, 1934. 

‘Hindu Undivided Family’ — Whether Confined to Co- 
parcenaries — Income prom Sklp-aoo,dibbd Property op Hindu 
Living with Sons — Whether Assessable as Income op TJn- 
DIVIDED Family — Indian Income Tax Act (XI op 1922). 

Where, m the sections of the Income Tax Act, a Hindu undivi- 
ded family is mentioned, a Hindu co-parcenary is memt. The 
expression Hindu undivided family is not used »» its wider' sense 
including every Hindu joint family. 

Where the income of a Hindu which is assessed is derived not 
from ancestral property but from his own self-acquired or separate 
property, which has not been thrown into the common stock, he 
cannot claim to he assessed in respect of such income as a Hindu 
undivided family even though he has sons and they live together 
as a Hindu joint family, A mere statement before the income tax 
authorities that such property is joint is not sufficient to prove 
that the property has been thrown into the common stock as his 
joint property. 

Beference made by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act. 
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Eepeeencb : — At the instance of Moolji Sicka (Assessee) 
under Section 66 (2) of the Income Tax Act, I refer for your Lord- 
ships’ decision the following question of law with respect to his 
assessment for 1931-32, namely : 

“Whether, in the circumstances recorded ii'. this case, asses- 
see’s share of income from the Firm of Moolji Sieka and Company 
is assessable against him in the status of a Hindu undivided family, 
or of an individual.” 

2. The Firm of Moolji Sicka and Company was first 
“registered” under Section 26-A of the Act for its 1930-81 assess- 
ment. It was registered as a partnership of five persons; and their 
shares were all assessed against them in the status of individuals. 
Their shares were such that only the three senior partners were 
affected by the differing “rates of super-tax” as imposed by the 
Finance Act upon individuals and Hindu undivided families. I 
understand that the returns of none of the five made any reference 
to status, but in the course of the proceedings, it was contended on 
behalf of those three senior partners that their status should be 
Hindu undivided families. They eventually applied for a reference 
to the High Court (in terms which are at the foot of page 29 of 
the printed paper-book in the case which I now go on to refer to). 
The case of one only, Babu Moolji Sicka, was referred and pends 
before the Court ; the other two being held over to be disposed of 
in accordance with the decision to be given therein. The question 
actually put was apparently settled between my predecessor and 
the pleader of the applicants (in terms identical with the first 
item in Annexure A to this present reference). 

3. That question posits an assumption of facts, which my 
predecessor nevertheless went on to hold not proved ; namely that 
the assessees had thrown this source of income into common stock. 
As the Commissioner is the authority for final determination of 
facts, I hardly see the consequence of the question put. 

He went on to propound that if the Head of a joint family 
entered a partnership as an individual, the fact that the family 
might make him accountable for the income did not affect the tax- 
ability, as the destination or disposal of income is not material 
to its assessment — I think this is a right summary of paragraphs 
11 to 13 of his reference. This seems to be perhaps covered by 
the question put, but is a considerably restricted version of it. 

It is necessary for me to comment thus on that case, in 
explanation of the different line taken in the present reference. 

4. Now for the 1931-32 assessment of the Firm, a new con- 
stitution was registered, with two additional partners. The assess- 
ed shares were such that besides the above three partners, the two 
who had not raised or contested the issue in the previous year and 
also one of the two new partners were this year similarly affected 
by the decision of status. 
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It, is said that the three junior partners concerned did not 
raise the issue at the time of the present assessments they certainly 
did not do so in their returns. This has resulted in the material 
facts not being investigated before the case reached me; and now 
the time available to me under the section has not been enough for 
me to clear them up really satisfactorily, Nevertheless, I think 
enough can be admitted for the purpose of the reference, and ex 
conoessu I will not bar their applications on this ground. 

The three senior partners have applied for the same question 
to be- refeired in this year’s case, as was actually referred in the one 
of their cases of the previous year, as described above. The ques- 
tion is item 1 of Annexure A. 

The three junior jiartners affected have propounded that ques- 
tion with slight adaptations to suit some differences of their family 
relationships, and of their original acquisition of the shares. These 
questions are items 2, 3 and 4 of Annexure A. 

5. In my view, a direct answer to those questions would be 
insufficient for the disposal of the cases, and I therefore substitute 
the question in paragraph 1 above. 

As the details of family relationships and origin of the source 
of income are different in each case, and the differences may possi- 
bly be found by Your Lordships to be material, I am afraid it is 
necessary to refer each case, without reserving any for disposal in 
accordance with your Lordships’ decision in others of them. 

0. StatbmkN'I’ oif Facts. — The firm are merchants, principally 
in tobacco, and were assessed for 1931-32 on an income of 
Bs. 5,33,245. They had applied I'or registration, in terms of a 
partnership deed, dated llth September, 1930 : (copies of Applica- 
tion, and Translation of Deed are Aunexures B and C). In the 
jn-evious year they had been registered in accordance with a deed, 
dated Ist May, 1919 : (translation is Annexure D). The shares 
under these two deeds were ; — 




1919 

1930 

1. 

Moolji Bicka 

... Si 

64 

2. 

Purshotham Sicka 

... 4i 

44 

3. 

Kalyanjec Vithaldas 

... 3i 

H 

4. 

Kanji Moolji 

1 

2 

5. 

Ohaturbbuj Vithaldas 

1 

2 

0 . 

Sewdas Moolji 



1 

7. 

Ohampsey Vithaldas 

••• .»• 

1 


16i 19i 

The Firm was assessed accordingly for 1931-32 by order, 
dated 12th November, 1982. 

All the partners were assessed, in individual status, upon their 
shares (and no other income). One duplicated order was recorded 
in each case : (Annexure E). 
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The six partners affected (Nos. 1 to 6) appealed. Duplicate 
orders were passed for Nos. 1 to 3 and Nos. 4 to 6 : (AnnexuresF 
and G). 

7. The Firm is said to have been started in 1912 by Moolji 
and his younger brother Purshotham, and the unrelated Kalyanjee. 
There is a little doubt about the source of their original funds; some 
was said to come from their mothers ; but it was admittedly not 
“ ancestral ” and the department will accept that Moolji and his 
brother were not “ joint ” at any material time. 

8. In 1919 the constitution was apparently put under deed 
for the first time, taking in Kanji (Moolji’s elder son) and Cliatur- 
bhuj (the elder of Kalyanjee’s brothers) as additional partners. The 
deed was not registered under the Eegistration Act; and it is not 
contended that there were any duplicates for all parties affected. 
(This was specifically stated to me on 3rd May and noted accord- 
ingly. After his perusal of the draft of this reference Mr. Sarkar 
has written that each partner had a duplicate, and the duplicates 
were surrendered and destroyed when a still later deed was executed 
in 1931. I do not accept this and confirm my finding on fact as 
here stated.) The terms of this deed required “deposits” (capital) 
according to shares; and allowed a charge of interest upon balance 
in excess of these. Unfortunately the original accounts are not 
available; but judging from those of years that are {vide 
Annexure H), the Capital accounts were probably one lakh per 
share : the shares being as above. The whole surplus from 
Moolji’s capital accounts was put in Kanji’s and Sewdas’ name — 
his two sons. The amount thus transferred to Sewdas seems to 
have totalled the same as the aggregate transferred to Kanji’s 
partnership capital and surplus accounts. Purshotham seems to 
have had no surplus. Kalyanjee, in addition to the lakh of capital 
transferred to his brother Chaturbhuj’s partnership-caj.ital account, 
apparently put hie surplus of about half a lakh in the name of his 
minor brother Ohampsi. 

It appears that at this date Moolji was marrying a second 
wife ; and he purports to have given his sons by the major wife 
these shares and deposits on a separation from them. 

There is no particular explanation of why Kalyanjee took this 
same occasion for a “ separation ” from bis brothers. The actual 
contention in his case is that they were all joint before, and sepa* \ 
rated ; but it might have been that he made a gift out of his own 
separate property. 

Up to the assessment of 1925-26, the assessee always repre- 
sented that he kept no accounts whatever. In 1926-27 only 
“cutoha” and partial accounts were tendered. The 1928-29 
assessments were made on estimation, on defaults by the assessee. 
The 1929-30 assessment was originally made on estimate in the 
absence of accounts, which were said to be still “not adjusted” in 
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March 1930. It was subsequently found that a very large part of 
the business had been throughout left out of assessment, and steps 
were taken under Sec. .34 in August 1930. There can be little 
doubt that this is what led to the decisions to make the new part- 
nership deed and to register the firm. It may also be remarked 
that this history greatly discounts the evidential value of any 
versions of capital accounts now tendered in respect of those early 
years. 

The deed of 1930 allows interest on the whole capital, merely 
requiring a minimum of half-a-lakh per unit of share. It now took 
in Sewdas (Moolji’s younger son) and Champsi (Kalyanjee’s 
youngest brother) as partners, and added to the partnership shares 
of the other two junior partners. It will be seen from the figures 
of shares that there was no gift by any one of the partners but that 
the existing firm as a whole took in these new partners and gave 
them a share. The partners accounts’ were no longer separated 
into deposits, etc., but were not otherwise affected. 

Sewdas told me his present age was ^3 ; and though he has 
previously been represented as older, I think that is about right. 
Though he says he is a working partner, he seemed to have practi- 
cally no knowledge of the business. Champsi is apparently about 
the same age. 

There was again no registration or duplication of the deed or 
other supporting evidence. 

10. Moolji is living in Bombay with the second wife, and has 
a male child by her. 

Purshotam is living in the same house, and has a male child 
and daughters. He is no longer active. 

Kalyanji has three male children, and daughters. Until 
recently he was an active partner, at the branch in Gondia. 

Ohaturbhuj has daughters, but no male child. He too is said 
to be at Gondia, working for the firm, and the young brother 
Champsi ,is also thore. It is stated that they are all living and 
messing separately ; and I have been unable to confirm or discredit 
this. For the purpose of this case, 1 accept the statement. 

Kanji and Sewdas live in one house, which is rented by the 
Firm, and is used in part also for the firm’s purposes ; and their 
mother, Moolji’s major wife is with them. They said they were sepa- 
rate in mess and general status but on enquiry it was found that 
they were messing together. Sewdas now explains that it is because 
his wife is away, staying at present with Moolji — temporarily, he 
says. He was unable to say how his share of the rent was accounted 
for. Kanji has daughters, and no male child. Sewdas is said to have 
’oeen married at the material date without issue; but he includes 
his mother as part of his alleged Family. It is not clear why she 
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should be attached to him rather than to her elder son at the same 
address. 

11. Although any separation is alleged to date from 1919, 
and the parties have no other source of income, drawings of 
Sewdas and Champsi have been nil or negligible in any year for 
which accounts are available, up to the latter part of 1930, 1 have 
examined those in Sewdas ’ account ; and find they are only adjust- 
ment entries at the close of the account year, against what appear 
to be employees’ accounts. Their nature seems to me very dubious, 
but at any rate, there seems to be no current drawings for current 
expenses. 

As mentioned by my predecessor in referring Moolji’s earlier 
case, there is no evidence from the accounts of any assignments to 
any joint family accounts or purposes. This still applies. 

19. Opinion of the Commissioner . — It is my duty to make a 
finding of all facts, sufficient for the determination of the issue of 
law. Unfortunately the question whether an individual is or is 
not the Karta of a Family is an involved issue of mixed law and 
fact ; and it is difficult for me to see what specific findings are likely 
to be essential. I have therefore thought it wisest to detail every- 
thing relevant in record before me, ascertained as fully as possible 
on twice hearing the party ; up to the date of drafting this reference 
(which has already exceeded the statutory period). 

In the concluding paragraph I have detailed the specific find- 
ings which I think necessary for determining the issue fully. If 
these are found insufficient in your Lordships’ view a further state- 
ment can be required under Section 66 (4) of the Act. 

I think it desirable to record that in ensuing assessments upon 
the Firm I shall require the assessing officer to investigate much 
more fully the genuineness of the subdivided partnerships; and it 
is only for the particular purposes of this case that (being out of 
time for reviewing it, and therefore bound to accept it) I do accept 
that the families were broken up as alleged in 1919; and came to 
no finding inconsistent therewith. 

13. The following notes from Mulla’s “ Hindu Law ” {7th 
Edition : page references) seem to cover the facts. The parties 
are Mitakshara Hindu (from Cutch). 

(P. 230). — A Joint Family includes wives and daughters but 
a oo-oparcenary — which is what is relevant — only embraces lineal 
male descendants. (P. 236). A mother is not included. 

(P. 238). — Co-parcenary property only includes ancestral pro- 
perty with its derivatives, piws any separate property specifically 
put into common-stock. (P. 331). Ancestral property is only 
derived from a parent ; what is derived from a brother is separate 
(P. 249). Throwing into a common-stock must be clearly esta- 
blished. 
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(P. 244). — Proceeds of partition are separate except only as 
regards male issue (in existence). 

(P. 245). — There is conflict of opinion about gifts to a son. 
Their Lordships in Calcutta would bring them into co-parcenary. 

(N.B . — take it that gifts to a brother must be “separate”). 

(P. 422). — Gifts must be accompanied by effective delivery ; 
and those to which the Transfer of Property Act applied must be 
in conformity with its Section 123. {N. B . — The property of the 

firm includes immoveables. I do not record any opinion whether 
transfer of a share in such a Firm is therefore subject to the Act.) 

14. At pages 261 to 263 there is a discussion of the difference 
between the Head of a Family as a partner, in his relationship to 
strangers and to his family. I have summarised above my prede- 
cessor’s contention that the claims of the family are irrelevant. I 
will add nothing to this contention, as it lies before YourLordshijis; 
though I think it right to note that my own interpretation and 
practice have been different — if the family have a co-parcenary 
interest in the income I have treated it in other cases as assessable 
in family status. 

15. In the light of those notes, my opinion is : — 

Moolji : Purshotam: Kalyanjee: 

As his share was self -acquired, without employment of ances- 
tral funds, it is to be deemed “individual” in the absence of clear 
proof of throwing into common-stock. 

Chatuvbhuj : (Accepting for this purpose that there was a gifi. 
by brother), this is separate in origin : and both because there is 
no proof of putting into common-stock (of a non-existent co- 
parcenary) it remains individual. 

(If it be hold that Kalyanjee’s separate property could be put 
into a co-parcenary with his brothers, and that by purporting to 
make a partition in 1919 he gives sufilcient proof of the existence 
of co-parcenary prior to that date, and partition thereupon), the 
proceeds of the partition are separate, and individual. 

Kanji : Sewdas : 

(Accepting for this purpose that there was a gift by his father), 
there is no proof of determination by the father, but Your Lordships 
will hold that it would be ancestral as regards male issue. As he 
has no male issue, it cannot be Hindu undivided family income at 
present, 

(If, however, it be held that Moolji’s original holding was in 
1919 in common-stock and that there was partition, the proceeds 
of che partition are separate and individual). 

Pugh, B. 0. Ghose, Siralal Ghakravarthy and Panohanan 
Ghose, for the assessees. 

The Advocate Genera,l and Dr. B. B. Pal, for the Crown. 

1—17 
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Judgment. 

Lort-Williams, J. — This is a case stated under Section 66(2) 
of the Income Tax Act (XI of 1922). 

Originall}' the question of law submitted for the opinion of 
this Court was “whether in the circumstances recorded in this case, 
assessee’s share of income from the firm of Moolji Sicka and Com- 
pany is assessable against him in the status of a Hindu undivided 
family or of an individual.” 

The firm of Moolji Sicka and Company was first registered as 
a partnership of five persons and their shares were assessed as 
individuals. Each of the partners contended that they ought to be 
assessed as five Hindu undivided families. 

The Commissioner found as a fact that none of the assessees 
had succeeded in proving that they had thrown their separate in- 
come into common-stock. This was in respect of the 1930-31 
assessment and was based on a partnership deed of 1919. 

The present case arises on the assessment for 1931-32 and is 
founded on a partnership deed of 1930. 

The facts which have been found show that the firm was 
started in 1912 by Moolji Sicka, his brother Purushotam and Eal- 
yanjee with funds which were not ancestral. The funds of Mooji 
and Purshotam were apparently derived from their mother. These 
two were not joint at any material time. 

In 1919 a deed of partnership was executed and Kanji, Moolji’s 
son, and ChathurbhujjKalyanjee’s brother, were added as partners, 
A-bout the same time, Moolji married a second wife, which led to 
family complications, and he and his sons decided to live apart. 
He transferred to each of them a part of his interest in partner- 
ship, and his first wife went to live with them. Kalyanji and his 
brothers Chaturbhuj and Champsi also agreed to live separately, 
and Kalyanji transferred a part of his interest to each of them. 

For several years difiiculties were experienced by the income 
tax authorities in obtaining any satisfactory accounts from the 
firm, and in 1930 steps were taken, under Section 34 of the Act, 
against the assessees. One result was that a further deed of part- 
nership was executed under which Sewdas (another of Moolji’s 
sons) and Champsi, the other brother of Kalyanji, became part- 
ners, and shares were allotted to them. 

Moolji lives in Bombay and has a son by his second wife. 
Purshotam lives in the same house and has a son and daughters. 
Apparently he no longer takes any active part in the business. 
Kalyanji is at the firm’s branch at Gondia. He has three sons and 
daughters. Chaturbhuj has a daughter but no son. He and 
Champsi are at Gondia. All these live separately. Kanji and 
Sewdas live in the same house with their mother, but they live 
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separately. Kanji has daughters only. Sewdas has no issue, but 
includes his mother in his alleged family. 

It has been found as a fact that none of the assessees has made 
any assignment to any joint family accounts or for any joint pur- 
poses. The opinion of the Commissioner was that as the shares of 
Moolji, Purshotam and Kalyanji were all self-acquired without the 
employment of any ancestral funds, and as there was no proof that 
any of them had thrown his share into common stock, the shares 
were to be deemed individual for the purpose of income tax. He 
decided that as Chaturbhuj’s share came from his brother Kalyanji ’s 
self-acquired property, and he has no son, and as there was no 
proof of his having thrown his share into the common stock of a 
non-existent co-parcenary, the share remained individual. Further, 
he decided that even if Kalyanji’s separate property could have been 
treated as held in co-parcenary with his brothers prior to 1919, yet 
after the partition (if any) the shares were separate and individual. 
That even assuming that Kanji and Sowdas’s shares were gifts by 
their father out of self-acquired property, there was no proof of 
Moolji’s determination that the shares were to beheld by either as 
ancestral property, and that though it might became ancestral if 
sons were born to Kanji and Sewdas, it cannot at present be 
regarded as other than separate and individual. Further he held 
that even if Moolji’s self-acquired property was being held in 
common stock in 1919, yet after the partition it had become 
separate and individual. 

He stated that at the time of assessment none of the as- 
sesses claimed to be a karta of a Hindu undivided family, nor 
did they so describe themselves in the returns made by them, nor 
in their petitions to the Income Tax OfGcer, nor in their applications 
for registration of the firm, and no such description is mentioned in 
the partnership deeds. Until the appeal to the Assistant Com- 
missioner, they did not suggest that they were other than indi- 
viduals so far as taxation under the Income Tax Act was concerned. 
It is alleged that in a former aifidavit relating to some prior assess- 
ment some of the assessees claimed that they were kartas of 
Hindu undivided famileis, but this evidence is not before us and 
forms no part of the present case. 

This reference by the Commissioner was made on the 8th 
June, 1933. At or about that time, certain further affidavits were 
filed. The Commissioner says, in an Appendix to the Paper- 
book that the application for reference to the High Court was 
made on the 14th January, 1938. Appellants were heard on 
various dates up to the 3rd May, and the Commissioner stated the 
case on the information on record up to that da'te. Subsequent to 
the drafting of the reference, three affidavits were filed which the 
Commissioner has appended to the case at the request of the 
applicants. Concerning those affidavits, the Commissioner says 
that in his opinion they ought not to be considered, that the 
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statements contained in them are contrary to the facts recorded, and 
that there was no evidence of any of the assessees having thrown 
his property into common stock. It is to be noted in passing that 
in all the three affidavits the deponents state that they always treat- 
ed their earnings as belonging to their joint families, and nowhere 
state that these earnings were, in fact, joint property. 

Upon consideration of the case stated, the Court decided that 
the findings of fact were not specific or sufficient nor were they 
properly stated, and referred the case back to the Commissioner and 
we have now to consider the Supplementary Statement made under 
Section 66 (4). 

In the meantime, the Commissioner was succeeded by another 
Commissioner, and this Commissioner states that the circumstances 
which were recorded by his predecessor in the several cases were as 
follows ; — 

(1) Moolji's case : — He does not claim to be a member of any 
ancestral undivided family. His case is that he is separate from 
his brothers and from his sous by his first wife, that he is living 
with his second wife and a male child by her, and that ho and they 
constitute a Hindu undivided family. The fund with which he 
started the business was not ancestral. He became a partner in 
his individual capacity and not as representing any family. His 
share was self-acquired. He failed to prove that it was thrown into 
common-stock. He started the partnership in 1912 with his self- 
acquired funds and in his individual capacity, and even if it be 
assumed that this became a joint fund with his sons then by parti- 
tion in 1919, he ceased to have a joint fund thereafter. He kept 
his capital in and earnings from the partnership as his own separate 
property, and all that he did in 1919, was to make a gift to each of 
his sons of a certain amount of money wherewith they became 
partners. 

(2) Furshotam : — His case is that he is separate from Moolji, 

and not a member of any ancestral joint family. He is living with 
his wife and an infant son and daughter. He claims that they con- 
stitute a Hindu undivided family. He also became a partner in his 
individual capacity and not as representing any family. His capital 
was self-acquired property. No ancestral funds were employed in 
obtaining his partnership. He failed to prove that his earnings were 
thrown into common-stock. * 

(3) Kalyanji : — He is not a member of an ancestral joint 
family. His family consists of his wife, three male children 
and a daughter. He is not joint with his brothers. They live 
and mess separately. He became a partner in his individual 
capacity without employing any ancestral funds. His share is 
self-acquired. He has failed to prove that his earnings were 
thrown into common stock. He became a partner in 1912 with 
his self-acquired funds, and always acted in his individual 
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capacity. What he did in 1919 amounted merely to the making of 
a gift of a part of his own money to his brother. Even if the capi- 
tal and the earnings are to be taken as joint up to 1919, since 1919 
when this alleged partition occurred, the property of each of them 
became separate. 

(4) Chaturbhuj : — His family consists of himself, his wife and 
a daugliter, and no male child. He is not a member of an ances- 
tral joint family. His share in the capital was transferred from 
Kalyanji’s account in the firm. He has failed to prove that his 
earnings were thrown into common stock. Even assuming that he 
was joint with his brother before 1919, what be got as a result 
of the partition in that year became his separate and self-acquired 
property. 

(6) Kanji : — He is Moolji’s son by his first wife. He separated 
m 1919. His family consists of his wife and daughter and no male 
child. He and his brother Sewdas live in one house with their 
mother, and mess together. His share of the capital came by way 
of transfer from Moolji’s account. This was really a gift by Moolji 
out of his own self-acquired money. 

(G) Sewdas : — He is another son of Moolji by his first wife. 
He separated in 1919. His family consists of himself, his wife and 
mother. He lias no issue. He became a partner in 1930. His capital 
was taken by transfer from Moolji’s account. This was really a 
gift made by Moolji out of his own seif-acquired property. 

The Commissioner states that lie accepts the evidence of his 
predecessor and finds the facts again as found by him. In accord- 
ance with the directions of this Court ho has carefully examined 
the evidence and has enquired further into the following matters 
in particular. 

1 {a) Whether the capital in the firm belong to the assessees 
in their individual capacities ? 

1 (5) Whether they entered into the partnership as represent- 
ing the family, or acted in any way on behalf of the family when 
entering into the partnership <* 

(2) Whether there is any common stock of the family V 

(3) Whether the assessees treated their earnings as belonging 
to the family ? Or have they kept their earnings separate Or 
have they thrown them into common stock? 

(4) Who are the members of the family of each of the 
assessees ? 

(6) Whether the family of the assessees as it now stands is 
a Hindu undivided family within the meaning of the Income Tax 
Act? 
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He states, and this is correct, that the last question is not a 
pure question of fact, and he formulates two further questions for 
the opinion of this Court in lieu of the question stated by his 
predecessor. 

(1) Whether the family of the assessee as it now stands is 
a Hindu undivided family within the meaning of the Income Tax 
Act? 

(2) If the first question be answered in the affirmative 
whether in the circumstances recorded in the case the income in 
question should be treated as income of that family and assessed 
as such ? 

On further consideration he finds the following facts : 

1 (a) The nucleus of the capital with which the three 
original members of the firm, Moolji, Purshottam and 
Kalyanjee started the business was not ‘ ancestral.’ The capital 
ppplied by them belonged to these assessees in their respective 
individual capacities and was their self-acquired property. As 
regards the capital supplied by the three added members 
Kanji, Ohaturbhuj and Shewdas), this also belonged to them in 
their individual capacities because they got it by way of gift, and 
it was their self-acquired fund, s . 

1 (6). On the question whether or not all of them purported 
to act for the family in the partnership, he refers to the fact that 
in none of the deeds of partnership are they described di^Kartas 
of Hindu undivided families nor is he satisfied that the alleged 
partition between Mooljee and his sons, was, in fact a partition of 
property which, previous to that date had been joint family pro- 
perty, He says that the evidence before him was not sufficient to 
establish it. 

With regard to the three additional affidavits the Commissioner 
came to the conclusion that these had been filed because the asses- 
soes realized the defects in their case and wished to strengthen. 
Ho says that he attaches no value to these affidavits, wliich I 
understand to mean that he does not believe the facts stated there- 
in. He says also that he was not satisfied with the explanation 
given that the accounts of the business have been mislaid, and it 
is obvious from his statement, that he came to the conclusion that 
the assessees were keeping back accounts in order to prevent the 
Commissioner from enquiring too closely into the extent of the 
business which they were carrying on. The result was that he 
found as a fact that there was no joint family fund in any of the 
cases, that each of the partners became partners with their sepa- 
rate self-acquired funds, and that none of them threw their funds 
into the common stock of their respective families. In fact, there 
was no evidence that there ever had been any common stock. 

Apart from these affidavits, he says that there is no 
evidence that Kanji and Sewdas got their shares from their 
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father by partition, or that Chattirbhuj got his share from his 
brother Kalyanji similarly. Indeed at the last hearing before 
him it was admitted that the origin of Kalyanji’s capital was 
unknown, and he was asked to presume that Kalyanjee had 
ancestral property which was later divided. Except for the 
three affidavits stating that each of the assessees maintained his 
family out of his earnings, he found that there was no evidence to 
show that either property or earnings had been thrown into com- 
mon stock, or that the income had been treated as income of the 
family. The assessees kept the properties at their own absolute 
disposal. 

The Commissioner then dealt with the question, what is a 
Hindu undivided family within the meaning of the Act, whether it 
connotes a family having co-parcenary interest in income or pro- 
perty, or does it simply mean a family with several members living 
together irrespective of the existence or non-existence of any co- 
parcenary property, and he quoted from Mayne’s Hindu Law, 9th 
Edition, 346, the following — “Section 269. It is evident that there 
can be no limit to the number of persons of whom a Hindu joint 
family consists, or to the remoteness of their descent from the 
common ancestor, and consequently to the distance of their rela- 
tionship from each other. But the Hindu co-parcenary, properly 
so-called, constitutes a much narrower body. When we speak of a 
Hindu joint family as constituting a co-parcenary, we refer not to 
the entire number of persons who can trace from a commom ances- 
tor, and amongst whom no partition has ever taken place ; we 
include only those persons who by virtue of relationship, have the 
right to enjoy and hold the joint property, to restrain the acts of 
each other in respect of it, to burthen it with their debts and at 
their pleasure to enforce its partition. Outside this body, there is a 
fringe of persons who possess inferior rights such as that of main- 
tenance, or who may under certain contingencies, hope to enter 
into the co-parcenary ”, and he arrived at the conclusion that the 
legislature, in using the expression ‘Hindu undivided family’, had 
in view a family which in the eye of law is the owner of the in- 
come, and did not intend the expression to connote a mere combina- 
tion of persons who have no legal claim to such income, or right to 
insist on a division on such income. Therefore he held that in none 
of these cases was there a Hindu undivided family within the 
meaning of the Income Tax Act. 

Further he stated his opinion that even if he were wrong upon 
the first point, yet in view of the facts found that the income of 
each of the assessees was self-acquired, and had not been thrown 
into common stock, and there had been no waiver by the acquirers 
of their separate rights, the income in each case remained indivi- 
dual thoughout, and was rightly assessed by the Income Tax 
Officer as that of an individual. 

In this case, a good deal of time and trouble has been caused by 
the inability of the Commissioners to distinguish between questions 
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of law and questions of fact. The result has been that, being in 
doubt, they have left a considerable part of their own burden to 
be discharged by this Court. This task is really not very difficult 
if the Commissioner will make an effort to think clearly. The 
origin and source of property, or income are matters of fact. 
Whether property or income has been treated as separate or as 
ancestral, or joint is a question of law, or of mixed law and fact. 
Whether property or income has been treated as separate or as 
joint, or has or has not been thrown into common stock are 
questions of fact. But whether the alleged owners are entitled to 
treat it as separate, or whether it must be regarded as joint, is 
a question of law or of mixed law and fact. In this case, all ques- 
tions of pure fact have been found against the contention of the 
assessees. 

The first question of law to be decided is, what is meant 
by the expression “Hindu undivided family,” in the Income Tax 
Act. I have already referred to a quotation from Mayne on this 
point, and the remarks of the late Sir Dinshaw Mulla at page 230 
of the 7 th Edition of his work on Hindu Law are similojr. Is the 
meaning to be restricted to the narrower, or extended to the 
wider body mentioned by these authors, that is to say, is to 
be restricted to the co parcenary, or extended to the Hindu joint 
family ? 

The necessity for making Hindu undivided families liable as 
such for income tax was, that the income and property of Hindu 
undivided family is undivided. The members have no separate in- 
come or property and cannot, therefore, be taxed as individuals. 
According to Mitakshara, until partition it cannot be said of any 
member that he has any definite share in the joint property. But 
an Income Tax Act obviously is concerned only with income avail- 
able for taxation and the owners of such income, and if there is no 
property or no income, an Income Tax Act has no application It 
follows that the Act has no application to a Hindu undivided family 
in the wider sense to which I have referred. Its provisions are 
attracted only where there exists property or income, that is to say, 
where there is joint family property or joint family income or, in 
other words where there exists a Hindu co-parcenary. 

Mr. B. 0. G-hose, Mr. Hira LaJ Chakravarty and Mr. Pan- 
channan Gbose on behalf of various assessees have raised most in- 
teresting arguments to prove that a Hindu undivided family may be 
in possession of joint property or income in the absence of the 
existence of any co -parcenary. They have pointed out that both 
wives and daughters have rights of maintenance, and the sons have 
certain rights even in their father’s self-acquired property. Conse- 
quently they have contended that these are co-owners, though they 
may not be co-parceners. To take one example. Where two 
brothers with wives, or wives and daughters, but no sons are co- 
parceners, and one brother dies, their contention is that the Hindu 
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undivided family does not come to an. end, though the co-parcenary 
does, because thei'e must be two co-parceners at least, and neither 
wife nor daughter can be co-parceners. Similarly, it has been argued 
that the self-acquired property of a father may be ancestral pro- 
perty in the hands of his son, even though he may not have sons 
of his own alive or yet born. 

Undoubtedly there are parts of the text of Mitakshara and 
judicial decisions which support such a view. Thus with reference 
to the effect of a bequest of self-acquired property by a father to 
his son, it is stated in Sastri’s Hindu Law, 7th Edition, at page 
345, that there is great diversity of opinion on this point which was 
left open by the Privy Council in the case of Lala Bam Singh v. 
Deputy Commissioner oj Pariabgarh, (60 I. A. 265). The author 
refers to the relevant texts from the Mitakshara, to which my 
attention has been drawn, and comes to the conclusion that a gift 
of self-acquired property by the father becomes the self-acquired 
property of the son, unless the donor limits the rights of the son 
in express terms. On the other hand, at page 361, he admits that 
according to the Mitakshara, a son acquiries from his birth a right 
also to the self-acquired property of his father, but states that the 
character of this right materially differs from that acquired in 
ancestral property. 

But Mulla in the 7th Edition, at page 239 states that the self- 
acquired property of a Hindu belongs exclusively to him. No other 
member of the co-parcenary, not even his male issue, acquires any 
interest in it by birth. He may sell it or he may make a gift of it 
or bequeath it by Will, to any person he likes. It’ls not liable to 
partition and on his death intestate, it passes by succession to his 
heirs, and not by survivorship, to the surviving co-parceners, 
Katama Natchiar v. The Baja of Shivagunga (186.3) 9 M.I.A. .543 
and 613. In my opinion, this is the correct view, and the decisions 
in the cases of Muddun Oopal'Y. Bam Buhsh, (1863) W.R. 71 and 
Hasari Mall Balm v. Abaninath Adhurjoya (17 0. W. N. 280) 
mean no more than that self-acquired property given by a father to 
his son, becomes ancestral in the hands of the son only upon the 
birth of his son, that is to say, it is ancestral property in the hands 
of the son vis-a-vis his son or sons. It is to be observed also that 
these decisions have reference only to immoveable property. Dr. 
P. N. Sen in his book on Hindu Jurisprudence, being the Tagore 
Law Lectures for 1909, states at 129-131, that, as he understands 
the Mitakshara, the right acquired by a son by birth in the pro- 
perty of his father is not limited to any particular bind of property, 
but extends over all the property of the father, however acquired, 
although the extent of the right is nob everywhere the same, but 
depends on the nature of the property. He then discusses the 
various texts at length and shows that they are conflicting and 
attempts to reconcile them. Their Lordships of the Privy Council 
in the case of Bao Balwant Singh v. Bani Eishori (25 I. A. 54) 
observed that “All these old text-books apd commentaries are apt 
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to mingle religions and moral considerations, not being positive 

laws, with rules intended for positive laws.’' This fact undoub- 
tedly gives rise to the difficulties which are met with in attempting 
to construe the various and apparently discrepant texts of the 
Mitakshara, and I sometimes wonder, when it becomes my duty 
to consider them, whether in many cases it is possible to reconcile 
them, or to dissolve the various dilercrnas which have arisen in 
attempting their interpretation, especially in a case such as this, 
where we have to consider ancient texts in an attempt to construe 
the terms of a modern Act of the legislature. 

With regard to the rights of maintenance etc., of wives and 
daughters, several authorities have been quoted to show that they 
have certain rights of co-ownership in their husband’s or father’s 
property. This matter is discussed in Bimerjee^s Marriage and Stri^ 
dhana, 3rd Edition, at p. 146 and following pages. The author 
draws attention to the rights of a wife to a share on partition and 
shows that, in one sense, the wife has been regarded as a co-owner 
with her husband. Sir Dinshaw Mulla, at p. 577 of the Edition 
to which I have already referred, describes the right of a wife to 
maintenance by her husband as a matter of personal obligation. 
He says that “maintenance being a matter of personal obligation, 
the wife has no claim for maintenance against her husband’s pro- 
perty in the hands of a transferee from him.” On the other hand, 
Mayne, in the 9th Edition, says that the “right of a widow to her 
maintenance arises by marriage and that of a daughter by birth, 
it exists during the life of the father and continues after his death. 
It is a legal obligation attaching upon himself personally and 
upon his property. He cannot free himself from it during his 
life-time, and it attaches upon the inheritance immediately after 
his death. It seems, therefore, contrary to principle to hold that, 
by devising the property to another, he could authorise that other 
to hold it free from claims which neither he himself nor his heir 
could have resisted.” Golap Chandra Sarkar Sastri in the 7th 
Edition of his work on “Hindu Law” at p. 362 discusses the 
character of ownership in Hindu Law. He says that “ownership 
or rather co-ownership has a peculiar meaning in Hindu Law ; 
persons entitled to some of the rights that constitute ownershipmr 
dominion or property in modern jurisprudence, are called co- 
owners in Hindu Law of the person having all the rights included 
in ownership ; the wife is declared to become co-owner of the 
husband from the time of their marriage. . . . The wife and the 
male issue hold a subordinate position with respect to the owner- 
ship of the property of the husband and of the paternal ancestors 
respectively.” 

Whatever these rights may amount to, I am satisfied that the 
Income Tax Act is not concerned with them, and that the legis- 
lature did not intend to enact and has not enacted that a Hindu 
undivided family in these wider senses is a proper object for 
taxation under the Income Tax Act. Xf it were otherwise, a most 
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absurd and unanticipated position would arise. Every Hindu 
possessing p -operty or income who married would, ipso Jaoto, 
become with his wife a Hindu undivided family and subject to 
taxation as such. The Income Tax Act, so far as Hindus are 
concerned as individuals, would apply only to bachelors. This 
cannot have been intended. In my opinion, therefore, where in 
the sections of the Income Tax Act a Hindu undivided family is 
mentioned, a Hindu co-parcenary is meant. 

This is sufficient to dispose of the cases of Kanji, Sewdas and 
Chaturbhuj. Whichever is the correct view about self-acquired 
property, it seems to me to make no difference to the decision in 
this case. Whether Kanji’s interest in this firm is in law self- 
acquired or ancestral property is irrelevant. The crucial point is 
the existence or otherwise of a co-parcenary. Kanji, Sewdas and 
Chaturbhuj have no sons, and it is beyond dispute that under 
Hindu Law females cannot be co-parceners. There cannot be 
coparcenary without co-parceners. There must be a c«-parcenary 
in fact before there can be one in law. In the absence of sons it 
is clear that neither Kanji, Sewdas or Chaturbhuj can possibly be 
regarded as members of three separate co-parcenaries. A co- 
parcenary under the Mitakshara can only start with the birth of a 
son, as stated in Mulla, 7th Edition, at page 32C. 

The position with regard to Moolji, Purushottam and 
Kalyanji is different. Each has a son or sons. But it has -been 
found as a fact in each case that the origin of their capital was in 
no sense ancestral, and that they have always treated it as separate, 
and have never thrown either property or income into common 
stock. Mr. Pugh has argued on behalf of Moolji that the state- 
ment in his affidavit, that the property was joint, amounted to a 
declaration which was irrevocable, and ipso Jaoto created a 
co-parcenary of which the members were himself and his son, and 
that his son became thereupon clothed with all the rights of a 
Hindu co-parcener and could ask for partition and claim his share 
in the property. 

But such a statement is only evidence which goes to prove the 
intention of the maker. As Bir Hinshaw Mulla states at p, 249 
of the Edition to which I have already referred “ Property which 
was originally the separate or self-acquired property of a member 
of a joint family may become Joint family property, if it has been 
voluntarily thrown by him into the common stock with the inten- 
tion of abandoning all separate claims upon it. A clear intention 
to waive his separate rights must beestablised, and it will not be 
inferred from the mere fact of his allowing the other members of 
the family to use it jointly with himself.” Such a statement as ie 
contained in the affidavit is not conclusive. It may have been made 
and, in the opinion of the Commissioner, was made in order to 
defeat the claims of the Income Tax Authorities. It has been dis- 
believed by both Commissioners. If the son ever claims co-parcenary 
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right against his father, this statement may be available as 
evidence against him, thongh even this is not certain, having 
regard to the provisions of Section 64 of the Income Tax Act. 
But it is not conclusive, any more than a declaration about a desire 
to separate is conclusive evidence of intention upon the question 
-whether a partition has been effected or not. The Commissioner 
has found in all three oases that there was, in fact, no such inten- 
tion, and the property was never thrown into common stock, but 
was always treated as separate. 

The result is that the answer to the first question put by the 
Commissioner must be in the negative ; the second question there- 
fore does not arise. 

The assessees mast pay the costs of this reference, exclusive 
of any extra costs caused by the reference back. Costs to be taxed 
by the Taxing Officer. 

Jack, J.— I agree. 

* Reference answered accordingly. 


[In The Allahabad High Couet.] 

SAHU JAGMANDAE DAS and othees 

• V. 

COMMISSIONER OF INCOME TAX, U. P. 

Niamatullah and Bennet, JJ. 

November 30, 1934. 

Income Tax — Inteeest — Decebe Against Dbbtoe foe 
iNTEBBST — A mount Cbeditbd in Account Books but not 
Ebalised— Assessabilitv — Indian Income Tax Act (XI op 
1922), Sections 2, 13 and 16. 

The assesses who carried on tnoney-lending business obtained a 
decree for Rs. 28,012-6-0 against a debtor for the balance due from 
him on account of a mortgage debt in the year of account. In the 
boohs of the assesses in the ledger of the mortgagor this decretal 
amount was credited to the mortgagor and debited. The amount 
was also shown in the interest ledger on the credit side. No par t 
of the amount had however been actually realised. On a refer- 
ence by the Commissioner : Held, that the said amount of 
Rs. 28,012-6-0 was not taxable income and the assesses was right 
in stating that the books were kept simply for the purpose of ascer- 
taining his financial state. 

The words ‘ accruing ’ or ‘ arising ’ in Section 4, Income Tax 
Act, refer to the connection between the income and the country in 
question and they do not explain what is income or what is not 
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Cases referred to : 

COMMISSIONEE OF INCOME TaX V. S, M. OhITNAVIS [1929] 
(117 L C. 268; 12 N. L. J. 17 ; 25 N. L. E. 35 ; A. 1. E. 

1929 Nagpur 50 ; 31. T. 0. 321). 

COMMISSIONEE OF INCOME TaX V. KaMBSHWAE SiNGH [1933] 

(A. L. J. 527 ; 60 I. A. 146 ; 37 C. W. N. 598 ; 12 Pat. 318 ; 37 
L. W. 701 ; 142 I. C. 437 ; 35 Bom. L. E. 731 ; A. I. E. 1933 
P. 0.108; 1933 I. T. E. 94). 

COMMISSIONEE OP INCOME Tax V. Nanhblal [1928] (A. I. E. 
1928 Nag. 241 ; 24 N. L. E. 176; 111 I. C. 169 ; 3 I. T. 0. 28). 

NaEATANDAS BhAGWANDAS V, COMMISSIONEE OF INCOME TaX, 

Lahobe [1934] (A. I. E. 1934 Lah. 408; I. L. E. 15 Lah, 486; 
162 I. 0. 67). 

PaNDCBANG EaMCHANDEA W. COMMISSIONEE OF INCOME TaX 

[1926] (A. I. E. 1926 Nag. 180 ; 91 I. C. 980 ; 21 N. L. E. 176), 

Eaghunandan Pbasad Singh, In re \l929] (A, I. B. 1929 
Pat. 476 ; I. L. E. 9 Pat. 48). 

Eaghcnanuan Pbasad Singh v. Commissionbb of Income 
Tax [1933] (A. L. J. 564; 14 P. L. T. 227 ; 1933 M. W. N. 429; 
57 0. L. J. 294; 37 L. W. 691 ; 142 1. 0. 446 ; A. I. E, 1938 P. 0. 
101 ; 64 M. L. J. 544 ; 37 C. W. N. 517 ; 1933 I. T. E. 113). 

Sbcebi'aex, Boaed of Eevbnue, Maobas V. Abunachalam 
Ohetiiab [1921] (I. L. E. 44 Mad. 65 ; 59 I. C. 482 ; A. 1. E. 
1921 Mad. 427 ; 1 1. T. 0. 76). 

Civil Miscellaneous Case No. 117 of 1934. Eeference by the 
Commissioner of Income Tax, U. P., under Section 66 (2) of the 
Indian Income Tax Act. 


Staxemen'X' of Case. 

“ The assessee is a Hindu undivided family, the members of 
which are the four brothers (1) Eai Bahadur Jagmandar Das, (2) 
Lala Earn Sarup, (3) Lala Mulbhancl and (4) Lala Sumat Prasad 
of Najibabacl, District Bijuor. It carries on the business of money* 
lending and has income from property and other sources specified 
in paragraph 3 of this statement. 

The assessee maintains accounts by the Dasehra year and the 
“previous year” for the purposes of its assessment for the year 
1932-33 was the year ending Dasehra 1988, corresponding to 
October, 1931. 

On the basis of the accounts for that year, the Income Tax 
Officer, Muzaffarnagar who was the proper assessing officer in this 
case, assessed the family on a total income of Es. 20,979 to income 
tax amounting to Es. 2,016-11-0 and surcharge amounting to 
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Es. 489-5-0. The details of the total income assessed are as 
follows: — 

Bs. 

(1) Salary ... 1,200 

(2) Interest on Securities (tax-free) ... 600 

(3) Property ... 492 

(4) Business ... 18,687 

Total Es. ... 20,976 


Items (1) to (3) are not in dispute. The item in dispute is the 
income from business (4), which is derived entirely from interest 
on loans advanced in the pursuit of the money-lending business. 

According to the books produced by the assessee the credits to 
the interest ledger amounted to Es. 27,165 and the payments to 
Es. 8,478, the difference of Es. 18,687 being the amount assessed 
by the Income Tax Officer as the assessee’s income from business 
for the assessment year 1932-33. The credit side of the ledger 
included an item of Es. 23,269 representing interest on a mortgage 
executed by one Mufti Tawaqqul Husain in the year 1918. The 
consideration for the mortgage wasEs. 8,000, which was originally 
debited to the ledger of the mortgagor. As against this debit 
Es. 9,345 were credited on different dates between 9th May, 1921, 
and 20th October, 1923, on account of the sums repaid by the 
mortgagor. Subsequently the assessee filed a suit for the recovery 
of the balance, on account of interest, etc. doe under the mortgage 
and obtained a decree for Es. 23,012-6-0 in the account year. 
'This amount was credited to the ledger of the mortgagor, with 
the result that the total credits to the account amounted to 
Es. 32,447-6-0. As against this Es. 1,178-6-0 were debited on 
account of costs and the account squared by debiting to it 
Es. 23,269 and crediting the same amount to the interest ledger. 
It is common ground that the decree is still in the course of 
execution and that no part of the interest assessed has been 
realised. It was urged before the Income Tax Officer that 
the amount of Es. 23,269 might be excluded from the assessment 
as it was not likely to be realised. But this contention was 
overruled, on the ground that according to the method of accoun- 
ting regularly employed by the assessee, interest when decreed, 
was credited to accounts in the year in which the decree was 
passed and if the decree was subsequently not realised the 
balance was written off as a bad debt. The assessees’ accounts 
revealed that, conformably to this practice, the assessee had, in the 
case of another judgment-debtor, Abdul Karim Abdul Latif, credi- 
ted interest to the interest ledger in the year in which the decree 
was passed and debited it to the personal ledger of the debtor. The 
amount which was realised in the “previous year”, i.e., in the 
account year on the profits of which the assessment in dispute was 
based was credited to the account of the judgment-debtor and the 
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balance which was included in the amount debited to the interest 
ledger was written off as a bad debt and allowed to the assessee. 
The Income Tax Officer, therefore, declined to exclude the interest 
credited to the ledger and assessed the assessee in the amount 
mentioned above. Appendix A is a copy of the assessment order. 

Dissatisfied with the assessment the assessee preferred an 
appeal but was unsuccessful. It was admitted before the Assistant 
Commissioner that the method of accounting regularly employed by 
the assessee was as described by the Income Tax Officer. Neverthe- 
less, relying on the rulings in the case of Seth Nanhelal Ghasiram 
and S. M. Ohitnmis v. Commissioner oj Income Tax, Central 
Provinces (III L T. C., pages 28 and 321) and Baja Baghunandan 
Prasad Singhv. Commissioner of Income TaHt, Bihar and Orissa the 
assessee contended that the interest should not have been assessed 
when it was not realised. It was further contended that the 
decree in the case of Abdul Karim Abdul Latif, which was cited 
by the Income Tax Officer as an example to illustrate the method 
of accounting regularly employed by the assessee, was on a different 
footing, being a simple money decree enforceable against the 
person and the property of the debtor, while the one in question 
was on foot of a mortgage enforceable solely against the property 
mortgaged, and that the entire amount of interest should not have 
been assessed as the property was not worth more than Es. 8,000. 
The Assistant Commissioner, after discussing the authorities quoted 
and after weighing the contentions raised by the assessee, dismissed 
the appeal, holding that the facts in the case of Baja Baghunandan 
Prasad Singh were not on all fours with those of the present case 
and that having regard to the recent decision of their Lordships of 
the Privy Council in the case of Maharajadhiraj Eameslmar 
Prasad Singh of Dharbanga v. Commissioner of Income Tax, Bihar 
and Orissa{A.l.B. 1933P.0. 108, decided on 24th January, 1933), the 
Central Provinces rulings did not apply. He also held that the 
distinction drawn by the assessee between the decrees in the two 
cases mentioned above was a distinction without any essential 
difference so far as the treatment of the interest in the accounts 
was concerned and that the question of what the property was 
worth did not arise as the decree was still in the process of 
execution. A copy of the appellate order will be found in 
Appendix B. 

In a combined petition under Sections 38 and 66 (2) 
(Appendix G) the assessee now desires that I should either set 
aside the assessment order or refer totheHon’ble High Court the 
following questions of law propounded on its behalf : 

(») “ Whether the unrealised decree of Es. 23,269 against 
Talatul Husain and others entered in the interest khata is taxable 
income for the purpose of income tax, while in fact the amount has 
not been received at all and whether the assessment of the appli- 
cant is correct under the law ? ” 
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(ii) Whether the system of keeping the account adopted by 
the assessee is simply for the purpose of ascertaining the financial 
state of the family m a particular year or is open to the interpret- 
ation put by the Income Tax Officer ? ” 

The object of the assessee in adopting the method of account- 
ing was not the subject of contention before the Income Tax 
Officer and the Assistant Commissioner and the first part of the 
second question does not, therefore, arise out of the appellate order 
under Section 31. The two questions framed by the assessee in 
effect really mean one and the same thing and are covered by the 
following question of law 

In the circumstances stated, the method of accounting 
regularly employed being as described, was the Income Tax Officer 
wrong m taking into consideration the amount of Ks. 23,269 
credited by the assessee to the interest ledger ? 

Apart from the admission before the Assistant Commissioner, 
the assessee had, in the assessment year 1928-29, obtained a deduc- 
tion of Es. 2,926 on account of bad debts in similar circumstances 
when three years prior to the account year concerned, it had 
obtained a decree for Es. 8,102 against one Mubarikul Nishan and 
subsequently in the account year the property of the judgment- 
debtor was purchased by it forEs. 5,200. This it would not have 
obtained had the accounts been based on the cash basis. It would 
have been entitled only to the excess of the principal sum and the 
costs over tlie amount for which it had purchased the property. 
Again, in the assessment year 1929-30 the Income Tax Officer of 
the time notes as regards the assessee’s method of accounting that 
when a suit is instituted for the recovery of a certain sum, 
accrued interest for the period under consideration is debited to the 
personal account.’’ The assessment in dispute involves no departure 
from the method regularly employed by the assessee and agreeing 
in the finding of the Income Tax Officer and the Assistant Com- 
missioner I am unable to give the assessee the desired relief. I, 
therefore, submit the above question of law for the decision of the 
Hon’ble High Court with an expression of my opinion which is as 
follows : — 

The provisions of Section 13 of the Income Tax Act, which is 
the relevant section for computing the income from business, are 
mandatory. When an assessee regularly employs a particular 
method of accounting, the Income Tax Officer has no option but 
to give effect to it, unless, as stated in the proviso to the section, 
the method employed is such that in the opinion of the Income 
Tax Officer income, profits, and gains cannot properly be deduced 

’’ In this case the proviso to the section does not come 

into operation as the Income Tax Officer does not dispute the 
susceptibility of the method to indicate the profits of the assessee 
and there is no dispute as regards the method of accounting 
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employed. It is, therefore, immaterial whether the interest has 
been realised or not and I am of the opinion that the question 
should be answered in the negative. 

As required by Eule 7 of the rules framed by the High Court 
a relevant portion of the statement of the case was sent to the 
assesses. The assesses desires that I should send the complete file 
of the assessment record to the Hon’ble High Court. This I con- 
sider to be unnecessary as all the facts have been stated in fall in 
the statement to which no objection has been raised.” 

Vishwa Mitra, for the assessee. 

K. Verma, for the Crown. 

The judgment of the Court was delivered by 

Bbnnbt, J. — This is a reference by the Income Tax Commis- 
sioner at the instance of an assessee, a Hindu undivided family. 
The two questions referred are ; — 

(1) Whether the unrealised decree of Es. 23,269 against Talatuf 
Husain and others entered in the interest Khata is taxable income 
for the purpose of income tax, while in fact the amount has not 
been received at all, and whether the assessment of the applicants 
is correct under the law ? and (2) whether the system of keeping 
the account adopted by the assessee is simply for the purpose of 
ascertaining the financial state of the family in a particular year 
or is open to the interpretation put by the Income Tax Officer ? 

The assessment was made according to the income tax autho- 
rities on the books of the aesessee, and it is claimed that the 
amount of a decree, Es. 23,012-6-0, which the assessee obtained in 
the account year and which was on account of the balance of 
interest on a certain mortgage, should be shown as the income of 
the assessee. The books of the assessee showed in the ledger of 
the mortgagor that there was this decretal amount credited to the 
mortgagor and also debited. The amount was also shown in what 
is called the interest ledger as an amount which was to be realized. 
It is not disputed that no part of the amount was realized during 
the year in question. The claim for the Department is that the 
books should be used for accounting and assessment in accordance 
with Section 13 of the Indian Income Tax Act. In other words, 
the proposition is that, although none of the decretal amount was 
received the assessee should be charged income tax on this amount, 
because the assessee has shown the amount in his books. We 
consider that the Department was correct in claiming that the 
assessment should be made on the books under Section 13; but we 
do not think that the Department had used the books in the right 
way. The Commissioner claims that under the ruling reported in 
Commissioner oj Income Tax v. Kameslmar Singh of Barhhanga 
he is entitled to charge the assessee income tax on this decretal 
1—19 
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amount. We do not consider that this conclusion follows from that 
ruling. There have been a number of rulings to the contrary, such 
as, Secretary, Board ofBevenue, Madras v. Anmachalam Chettiar; 
Pandurang Bamachandra Pande v. Commissioner of Income Tax; 
Commissioner of Income Tax v. Nanhelal", Commissioner of Income 
Tax V. S. M. Ghitnavis ; In the matter of Baghunandan Prasad 
Singh and Narain Das Bhagwan Das v. Commissioner of Income 
Tax, Reference was made for the assesses to Baghunandan 
Prasad Singh V. Commissioner of Income Tax’, but we do not 
consider that this case has any bearing on the point. Learned 
counsel for the Commissioner referred to Section 4 of the Income 
Tax Act, which states that 

“ the Act shall apply to all income, profits or gains from 

whatever source derived, accruing or arising or received in British 
India, or deemed under the provisions of this Act to accrue or 
arise, or to be received in British India." 

His argument was that the words “accruing or arising” would 
apply to this decree. We consider that these words merely refer to 
the connection between the income and the country in question, 
British India, and that they do not explain what is income or what 
is not income. We consider that words used in an Act should be 
interpreted in their ordinary sense, except wlien it is shown that 
they have been used in a special or technical sense. The ordinary 
sense of “income ” is what comes in, that is, what is actually 
received by an assessee. There is nothing in the Act to show that 
this ordinary meaning is not attached to the word. “ Income ” is 
not actually defined in the Act, but in Section 2(16) “Total income" 
is stated to mean the “total amount of income, profits and gains 
from all sources to which this Act applies computed in the manner 
laid down in Section 16”. There is nothing in this definition or in 
Section 16 which would imply that the “total income” was to in- 
clude an amount which had been decreed but which had not been 
received. Accordingly our finding is on the first question in the 
negative, that the unrealized decree is not taxable income for the 
purpose of income tax ; and our answer on the second question is 
that the assessee was correct in stating that the books were kept 
simply for the purpose of ascertaining his financial state. Accord- 
ingly we direct this reference be returned to the Commissioner and 
we allow to Mr. Verma a fee of lis. 150, and the amount which has 
been certified for the assessee will be allowed as costs against the 
Department. 


Beferenee answered accordingly. 
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[In The Bombay Hkjh Court.] 
COMMISSIONBE OF INCOME TAX, BOMBAY 

V. 

D. N. MEHTA. 

Beaumont, C. J., and Sen, J. 

August 22, 1934. 

Income Tax — Death of Assebsbe — Assbssmbmi op Estate 
— Section 24-B, Whether Bktrospbctivb — ‘Escape from 
Assessment,’ and ‘Non-assessment’ Distinguished- Ebfeb- 
ENOB — Power op High Court to Re-pkamb Quesiion— Income 
Tax Act (XI op 1922), Sections 24-B, 34 and 63 (6). 

Section M-B of the Income Tax Act {which was enacted on 
the 11th September, 1933, and which j>rovides that where a per- 
son dies, his executor, administrator or other legal representative 
shall be liable to pay out of the estate of the deceased person to the 
extent to which the estate is capable of meeting the charge, the tax 
assessed as payable by such person or any tax which would have 
been payable by him under the Act if he had not died) is not retros- 
pective in its operation and does not apply to cases where the death 
tooh place before midnight on the I2th September, 1933. 

Where a person on whom a notice had been served under 
Section 22 (5) died and the proceedings were dropped but sub- 
sequently, after the enactment of Section 24-B, she was assessed 
under the new section : Held, that it was a case of 'non-assessment, 
not of income escaping assessment, and Section 34 had therefore 
no application. 

The principle which must always be applied in construing 
a taxing Act is tiiat the Government must show that the tax 
sought to he recovered has been imposed in language which admits 
of no doubt. 

Per Sen, J — The High Court has power under Section 66 (5) 
to amend the question referred by the Commissioner and after 
raising the real question to answer it. 

Oases referred to : 

Athlumnb, In re [1898] (2 Q. B. 647; 67 L. J. Q. B. 935 ; 
79 L. T. 303). 

Commissioner op Income Tax v National Mutual Life 
Association of Australasia [1931] (LL.R. 56 Bom. 637; 184 
1.0. 665 ; A.I.R. 1931 Bom. 448.) 

Commissioner op Income Tax o. Reid [1931] (I.L.R. 55 
Bom. 312; 133 LC. 201 ; A.I.R. 1931 Bom. 333.) 

Case stated by the Commissioner of Income Tax, Bombay, 
under Section 66 (1) o£ the Indian Income Tax Act. (Civil Ref. 
No. 6 of 1934). 
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V. F. Taraporewala aai 0. Louis Walker, for the Commis- 
sioner. 

E. S. Shavaksha, for the assessee. 

Beaumont, C. J. — This is a reference made by the Commis- 
sioner of Income Tax on his motion under Section 66 (1), Income 
Tax Act, 1922, in which he raises two questions, the first one being, 
in effect, whether Section 24-B, which was added to the Income 
Tax Act by the Income Tax (Second Amendment) Act of 1933 has 
retrospective effect so as to apply to the case of a person dying be- 
fore the Amendment Act was passed , and, secondly, whether, if 
the Amendment Act has retrospective effect, the Commissioner 
was justified in taking action against the assesses under Section 
34, Income Tax Act. 

It was held by this Court in Gommissioner of Income Tax 
V. Eeid, which was decided at the end of the year 1930, that where 
a person dies after the commencement of the financial year, but 
before his income has been assessed for the purpose of incomo tax, 
his estate is not liable to pay the tax. The amendment Act was 
passed on 11th September, 1933, no doubt, with a view to remov- 
ing the difficulties pointed out in that case. In the present case 
the only material facts are that on 20th April, 1932, a notice was 
served on Bai Avabai N. Metha under Section 22 (2), Income Tax 
Act, requiring her to make a return in respect of her income for 
the year 1932-33. She died on 6th May, 1932, before any return 
had been made, and the question which arises is whether lior 
estate is liable for the tax in respect of the year 1932-33 under the 
provisions of the Amendment Act, she having died before the Act 
was passed. Section 11 of the Amendment Act provides that after 
Section 24 of the principal Act, the “ following sections shall bo 
inserted, namely Of the sections so inserted. Section 24- Ji is 
the material one for the present purpose. That provides in sub- 
section (1) that 

“ Where a person dies, his executor, administrator or other 
legal representative shall be liable to pay out of the estate of the 
deceased person to the extent to which the estate is capable of 
meeting the charge, the tax assessed as payable by such person, 
or any tax which would have been payable by him under this Act 
if he had not died.” 

Then sub-sections (2) and (3) deal with methods of 
assessment, and for the present purpose it is only neces- 
sary to notice that each sub-section commences witii the 
words, “where a person dies.” The view taken by the Commis- 
sioner is that the principal Act charges tax upon the deceased, 
and that the Amendment Act merely provides the machinery 
for making the charge effective, so that once the machinery 
is there, the tax charged can be collected, whatever the date of the 
death of the deceased. It is, I think, correct to say that Section 3 
of the principal Act charges the tax upon every one coming within 
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the purview of the Act who was alive at the beginning of the finan- 
cial year, but in the case of a person dying before assessment, that 
liability was inchoate only, and crystalliEed into an enforceable 
liability for the first time on the passing of the Amendment Act. 
It, is therefore not quite accurate to say that the Amendment Act 
merely deals with machinery; it does for the first time impose an 
enforceable liability. The principle which must always be applied 
in construing a taxing Act is that the Government must show that 
the tax sought to be recovered has been imposed in language which 
admits of no reasonable doubt. The opening words of each sub- 
section to Section 24-B : “ Where a person dies”, though the use 
of the present tense is not altogether appropriate on any reading of 
the Act, seem to me more appropriate to future than to past deaths. 
If the Legislature had intended the Act to have a retrospective 
effect, it would have been very easy to have said, “ dies whether 
before or after the passing of this Act.” Inconvenience and hard- 
ship might be caused by making the tax payable out of an estate 
which has been distributed on the basis of the then existing law. 

The Advocate General has relied on Section 19 of the Amend- 
ment Act, which introduces into the principal Act Section 49-B, 
under which a refund may be claimed by the personal representa- 
tive of a deceased person who was entitled to such refund, and he 
suggests that Section 24-B and 49-B should be read together and 
both given retrospective effect. But even if the latter section 
applies to a death before the Act came into force, it does not, I 
think, follow that we should give a similar meaning to Section 24-B. 
In my opinion the legislature has not shown with sufficient clear- 
ness an intention to make Section 24-B retrospective, and 
I think therefore we must answer the first question in that 
sense. 

The second question in terms does not arise, but as the sub- 
ject has been discussed in argument, and the Advocate-General has 
invited the Court to give some guidance upon it to the Commis- 
sioner, 1 would say that, had I been of opinion that Section 24-B 
was retrospective, I should still have thought that Section 84 had 
no application in the present case. Sub-Section (1), Section 24-B 
makes the estate of a deceased person liable for tax under two 
heads, first, for tax assessed as payable by such person, and second- 
ly, for any tax which would have been payable by him under the 
Income Tax Act if ho had not died. It is not easy to see what 
tax falls under that second head, because the deceased would not 
have become liable for tax merely by continuing to live , it would 
have been necessary to make an assessment of his income. How- 
ever, whatever the meaning of sub-Section (1) may be, the const- 
ruction of sub-Bections (2) and (3) to my mind presents no 
difficulty : sub-Bection (2) deals with the case of the deceased 
person not having been served with a notice under sub-Sec- 
tion (2) of Section 22 or Section 34, as the case may be, the latter 
section coming into operation where there has been an assessment 
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upon the deceased under Section 22 (2), but some income has es- 
caped assessment, so that if the deceased had lived he would have 
received a notice under Section 34. In either of those events the 
sub-section in effect provides that the Income Tax Officer can 
serve the appropriate notice on the personal representative, and 
then proceed to assess the total income of the deceased person as 
if such representative were the assessee. Then eub-section (3) 
deals with the case in which a notice has been served on the 
deceased under sub-Section (2) of Section 22, and the notice has 
either not been complied with at all, or has been complied with 
imperfectly. 

In either of those events the Income Tax Officer can make an 
assessment of the total income of the deceased person, and deter- 
mine the tax payable by him on the basis of such assessment, and 
he can call for the production of accounts and documents or other 
evidence from the personal representative. That is the sub- 
section which would have applied to this case if we had thought 
that the Act had retrospective effect, because the deceased had been 
served with a notice under sub-Section (2) of Section 22 and had 
not compied with it. But if the estate of the deceased is assessed 
either under sub-Section (2) or dub-Section (3) of Section 24-B I do 
not myself follow how, at any rate in a normal case, there is any 
occasion to introduce the provisions of Section 34, because the 
estate has not escaped assessment, but has been assessed under the 
Amendment Act. We therefore answer Question No. 1 by decla- 
ring that the provisions of Section 24-B introduced by the Amend- 
ment Act apply only to cases in which death took place later than 
midnight on 10th September, 1933. Question No. 2 does not arise. 
There will be no order as to costs. I have assumed that the refer- 
ence in the Commissioner’s questions to Section 24-B (2) was a 
slip, and that it was intended to refer to Section 24-B. 

Sen, J, — It seems to me that the questions referred to us have 
not been accurately framed. The provisions of sub-Section (2) of 
Section 24-B do not a[)pear applicable to the facts of this case. 
Here admittedly the deceased was served with a notice before she 
died, and sub-Section (2) provides for the case in which a person 
dies, before he is served with a notice under sub-Section (2) of Sec- 
tion 22 or Section 34, as the case may be. It is true that after 
Avabai’s death action purporting to be under Section 34 has been 
taken by the Income Tax Authorities, and that no notice was sent 
to Avabai under Section 34, but I am of opinion that in the cir- 
cumstances of this case no action under Section 34 was called for. 
It therefore seems that this was a case falling under sub-Section (3) 
of Section 24-B, which provides for the case in which a person dies 
without having furnished a return which he has been required to 
furnish under the provisions of sub-Section (2), Section 22. This 
Court has already held in Gorntnissioner of Income Tax, Bombay 
Presidency v. National Mutual Ltfe Association of Australasia 
Ltd., that the High Court has power under Section 66 (5) to amend 
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the question asked by the Commissioner, and after raising the real 
question to answer it. We accordingly substitute Section 24-B for 
Section 24-B (2) in the two questions referred to us. Question 
No. 1 referred to us amounts to this. Does Section 24-B apply to 
the estate of a person who died prior to the date of the enactment 
of the said section, via., 11th September, 1933, in other words, has 
the new section retrospective operation? 

It was held in Commissioner of Income Tax v. Reid, that if 
in a case of this nature a charge was created on the income under 
Section 3 of the Act, the requisite machinery for assessment and 
collection of the tax charged was wanting in the Act. The new 
section has apparently been enacted with the object of providing 
such machinery. It purports to create a liability to pay the charges 
arising under Section 3. It is a well-settled rule of law that all 
charges upon the subject must be imposed by clear and unambigu- 
ous language, though such an Act is not to be so construed as to 
furnish a chance of escape and means of evasion : see Maxwell on 
Interpretation of Statutes, Edn. 7, pp. 246 and 248. The liability 
to pay created by the new section must be construed as a new 
“ charge upon a subject ” : and it does not appear to me that the 
language of Section 24-B is altogether free from ambiguity. All 
the sub-sections of the said section begin with the words : “Where 
a person dies.” This is capable of meaning, “where a person has 
died before the date of this amendment or shall die thereafter ” as 
well as “ Where a person shall die on this section becoming part 
of the Act.” It was held in In re Athkmne (p. 665 of 1828, 
2 Q.B.) : 

“ Perhaps no rule of construction is more firmly established 
than this — that a retrospective operation is not to be given to a 
statute so as to impair an existing right or obligation, otherwise than 
as regards matters of procedure, unless that effect cannot be avoided 
without doing violence to the language of the enactment. If the 
enactment is expressed in language which is fairly capable of either 
interpretation, it ought to be construed as prospective only.” 

This rule applies to statutes. The new section was inserted 
into the Act by an amending Act, but I see no reason why the same 
rule should not apply to an amending Act, It seems to me that 
if the legislature had intended that the new section should have a 
retrospective operation, it would have taken care to indicate such 
intention in express terms. In my view therefore the new section 
has no retrospective effect, and the answer of question No. 1 will 
be : the provisions of Section 24-B of the Act apply to those cases 
in which the person, the liability of whose executor, administrator 
or other legal representative is in question, has died when Sec- 
tion 24-B came into operation or at any time thereafter. 

In view of the above answer, question No. (2) does not arise. 
But I may point out that the learned Commissioner himself is 
doubtful whether it can be said that any income escaped assess- 
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ment within the meaning of Section 34 of the Act, The* year con- 
cerns the financial year 1932-33 after a notice had been issued to 
Avabai under Section 22 (2) of the Act calling upon her to submit 
a return of income showing her income for the preceding year. 
She died on 6th May, and the administrator of her estate furnished 
a return of income. In view of the decision in Commissioner of 
Income Tax v. Beid the Income Tax Officer dropped further pro- 
ceedings. In seems to me quite clear that this was not a case of 
escape from assessment; it was a case of non-assessment, but the 
assessee or the administrator did nothing to escape assessment, 

Beference answered. 


[In the Bombay High Coubt] 
VADILAL LALLUBHAI MEHTA 


V. 

COMMISSIONER OP INCOME TAX, BOMBAY. 

Beaumont, C. J. and Rangnekar, J. 

September 11, 1934. 

Eefebenoe— P owBB OF High Coubt to Dibect Commis- 
sioNEB TO State Case Raising Question op law not Pobmu- 
LATED BbFOBE HiM— INCOME TaX AcT (XI OF 1922), SECTION 
66 (3)- 

The High Court has power under sub-Sectiofi (S) of Section 66 
to direct the Commissioner to state a case raising Questions of law 
which have not been formulated before him. That an assessee re- 
quiring the Commissioner to refer questio7%s of law to the Cowart 
ought to formulate those questions is a rule of practice based on 
considerations of convenience and designed to protect the Court 
from unnecessary applications under sub Section (S); hut the Com- 
missioner is not hound to refer only the questions so formulated. 

Where the Commissioner refuses to state a case under sub- 
section (S) on the ground that no point of law arises, the High 
Court can under sub-Section (S), if not satisfied with the correct- 
ness of the Commissioner's view i require the Commissioner to state 
the case, that is, the case which he ought to have stated under suh- 
Section {2) and to refer the case to the Court, If the High Court 
thinks that questions of law arise it ought to indicate to the Com- 
missioner what those qtcestions are, though the actual framing of 
the questions rests with the Commissioner, But the High Court 
tinder sub-Section (S) is no more limited than was the C om- 
sioner under sub Section (2) to the precise questions formulated^ by 
the assessee. 
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Under Section 66 {2) the assessee is not required to formul- 
ate precise questions of law, a task which few la/ymen are oompet- 
tent to perform. What he has to do within the required time, is 
to require the Commissioner to refer to the High Court any ques- 
tion of law arising out of the order or decision of the Assistant 
Commissioner, and then the Commissioner has, within 60 days, 
to draw up a statement of the case and refer it, with his own 
opinion thereon, to the High Court, 

F. J. Goltman, for the applicant. 

Jamshed Kanga and G, Louis Walker, for the opponent. 

Beaumont, C. J. — This is an application made to the Court 
under sub-section (3) of Section 66 of the Income Tax Act, asking 
the Court to require the Commissioner to state a case and raise cer- 
tain points of law. In substance the points of law are said to arise 
in this way. The assessee was assessed as an individual for the year 
1932-33 in respect of his income for the previous year. He alleges 
that in May 1932 a son was born to him, and he says that having 
regard to the construction of two documents, the business in 
respect of which be was assessed was, as between himself and his 
son, a Hindu joint family business. His contention is that the 
effect of the two documents is to show that he acquired his share 
in the business from his own father by a surrender of his interest 
in certain ancestral immovable property, and that in that way his 
interest in this business is the interest of a joint Hindu family. 
The Income Tax Officer in the first instance, and ihe Assistant 
Commissioner on appeal, rejected the claim of the assesses, as I 
understand it, mainly on the ground that they considered these two 
documents illusory, and that no Hindu joint family existed. That 
no doubt, is a question of fact, and the only point of law which 
would arise in connexion with that finding would be whether there 
was any evidence to justify the finding. Within 60 days after the 
decision of the Assistant Commissioner an application was made by 
the assessee to the Commissioner under sub-section (2) of Sec- 
tion 66, requiring him to state certain questions of law, and as not 
infrequently happens, when these applications are made by laymen, 
the questions of law formulated had not been carefully considered, 
and were frankly unintelligible. 

The learned Commissioner took the view that no question of 
law arose, the question at issue being one of fact, and therefore he 
refused to state a case. The assessee then made an application 
under sub-section (3) of Section 66 asking us to require the Com- 
missioner to state a case. Now the view taken by this Court more 
than once and confirmed in the recent decision of Narayan v. 
Commissioner of Income Tax, Bombay (1934 LT.R. 486), is that we 
have power under sub-section (3) of Section 66, to direct the Com- 
missioner to state a case raising questions of law which have not 
been formulated before him. The learned Advocate-General has 
drawn our attention to the fact that that view has not prevailed 
in some of the other High Courts of India, and he has referred 
I— 2Q 
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particularly to a recent decision of a Pull Bench of the High Court 
of Bangoon, Commissioner of Income Tax, Burma v. C. P. L. E, 
Cheitiar Firm (1934 I.T.E. 201). In that case, Sib Abthub 
Page, C. J., who delivered the leading judgment, espressed the 
view that in a reference under Section 66 (2) the Comnaissioner 
has to state sufficient facts to raise the specific question of law 
which in the view of the assesses arises, that the ambit of Sec- 
tion 66 (3) is not wider than that of Section 66 (2), and that in a 
reference under Section 66 (3) the Court has seisin only of such 
questions of law as have been raised before the Commissioner 
and upon which the Commissioner has expressed hie opinion. 
With great deference to Sib Abthtje Page, I am not prepared 
to accept that view, which seems to me to restrict the powers of 
the Court in a manner unauthorized by the Act. Under Sec- 
tion 66 (2), the assesses is not required to formulate precise 
questions of law, a task which few laymen are competent to per- 
form, What he has to do within the required time, is to require 
the Commissioner to refer to the High Court any question of law 
arising out of the order or decision of the Assistant Commissioner, 
and then the Commissioner has within 60 days, to draw up a 
statement of the case, and refer it with bis own opinion thereon, 
to the High Court. 

In the case of Narayan v. Commissioner of Income Tax, 
Bomlay, (supra), this Court laid down that an assessee requiring the 
Commissioner to refer questions of law to the Court ought to for- 
mulate those* questions. That is a rule of practice based on consi- 
derations of convenience, and designed to protect the Court from 
unnecessary applications under sub-section (3) ; but the Commis- 
sioner is not bound to refer only the questions so formulated. In 
practice, in a reference under Section 66 (2) the Commissioner 
seldom refers to the Court questions in the exact terms formulated 
by the assessee. He raises the questions which in his view arise, 
and expresses them in his own language. Where the Commissioner 
refuses to state a case under sub-section (2) on the ground that no 
point of law arises, the Court under sub-section ($), if not satisfied 
with the correctness of the Commissioner’s view, can require the 
Commissioner to state “ the case,” that is, the case which be ought 
to have stated under sub-section (2), and to refer the case to the 
Court. If the Court thinks that questions of law arise, it ought to 
indicate to the Commissioner what those questions are, though the 
actual framing of the questions rests with the Commissioner. But 
the Court under sub-section (3) is no more limited than was the 
Commissioner under sub-section (2) to the precise questions for- 
mulated by the assessee. In the present case, if the view of the 
Bangoon Court is right, we must either refuse to direct the Com- 
missioner to raise questions of law which in our view do arise, or 
direct the Commissioner to raise the questions which the assessee 
suggested and which may have meant something to him but are 
unintelligible to a lawyer. SiB Abibgb Page thinks that on cur 
interpretation of the Act the assessee may raise frivolous questions 
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before the Oommissioner in the hope that the Court will discover 
some meritorious point of law. The anticipated danger is not, I 
think, a real one. If frivolous questions are raised they are soon 
disposed of, and the assessee has to pay the costs. In any case it 
is better that the Court should occasionally be moved unnecessari- 
ly than that persons should be deprived of the right to raise proper 
points of law through their inability to express them correctly. 

Turning now to the circumstances of the present case, I think 
there are questions of law which arise, and the actual orm of the 
questions will have to be considered by the Commissioner. But 
substantially, I think, the questions are, first of all, whether on 
the true construction of these two documents which are dated 31st 
August, 1928, and 28th March, 1929, the assessee’s share in the 
partnership firm, C. Doctor & Co., was an undivided Hindu family 
estate as between himself and his son in which the son acquired 
an interest at birth, and if so, whether there was any evidence to 
justify the Assistant Commissioner in coming to the conclusion 
that those two documents were illusory and should not be given 
effect to according to their terms. Then, if these questions were 
answered in the affirmative, there would be a third question, 
which is an important question of general law under the Income 
Tax Act, whether the birth of the son in May 1932, affected in 
any and what way the assessment to which the assessee was 
liable under the Income Tax Act in respect of the profits of the 
business. I do not suggest that those questions are in the form 
in which they ought to be raised, but that is a sufficient indication 
to the Commissioner of the points of law which, we think, arise, 
and which we direct him to state in a case to be referred. Costs 
to be costs in the reference. 

Rangnekab, -T. — I agree and have nothing to add. 

Order accordingly. 


[In The Aelahabajd High Cotjbt.J 
COMMISSIONER OF INCOME TAX, U. P. 

V. 

MAHARAJ KUMAR OF VIZIANAGARAM. 

Sulaiman, C. J., and Bennet, J. 

January 10, 1935. 

Income Tax — Appeals — Judgment of High Coobt on 
Rbpbbbnoe Undbe Section 66 — Appeal to Pbivt Council — 
When Libs— Income Tax Act (XI of 1922), Section 66-A. 

No appeal lies to the Privy Council from a judgment of the 
High Court delivered on a reference made under Section 66 of the 
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Income Tax Act unless the case is certified by the High Court as 
being fit for appeal. Sub-Section (3) of Section 66-A of the Act 
obviously deals with the procedure to be applied to appeals where 
such an appeal lies under the preceding sub-Section (S). 

Their Lordships certified that the case of Maharaja Kumar of 
Vizianagaram [198i I.T.B. 186\ was a fit one for appeal to the 
Privy Council as it involved the important question whether 
maintenance allowance received by the junior 7nember of an im- 
partible estate is received by him as a member of a Hindu undivi- 
ded family. 

Cases referred to ; 

Baijnath Pkasad Sinoh V. Tbj Bali Singh (I. L. E. 43 
All. 228.) 

COMMISSIONEE OP INCOME TaX, MaDEAS V. SeI Ea3A VYBI- 
OHEELA Naeayana Gajapathi Eajg Bahadttb Gaeu, Zamindae 
OP Chbmudu (LL.E. 57 Mad. 1023; 1934 I.T.E. 288.) 

Konammal V. Annadana (LL.E. 61 Mad. 189.) 

Keishan Kishoee V. CoMMissiONBE OP Incomb Tax (LL.E. 
14 Lah. 255 ; 1933 I.T.E. 143.) 

Eaja Yablagadda Mallikaejuna Pkasad Nayudu v. Eaja 
Yablagadda Dtjbga Pkasad Nayudu (LL.E. 24 Mad. 147.) 

Eama Eao V. Eajah op Pittapde (I.L.E. 41 Mad. 778.) 

Shiba Peasad Singh v. Pbayag Kumabi Dbbbb (I.L.E. 59 
Cal. 1399.) 

Application for leave to appeal to His Majesty in Conncil. 

K. Verma, for the applicant. 

Sir Tej Bahadur Sapru and Ajudhiya Nath, for the opposite 
party. 

The judgment of the Court was delivered by 

SuLAiMAN, O.J. — This is an application for leave to appeal to 
His Majesty in Council in an income tax matter. The value of 
the subject-mattf/ir in dispute is well over Es. 10,000 and the 
opinion of the Income Tax Commissioner has not been accepted by 
the High Court on reference made to it. 

The learned advocate for the Income Tax Commissioner con- 
tends before us that he is, as of right, entitled to appeal to His 
Majesty in Council under Section 66-A, sub-section (3), of the 
Indian Income Tax Act (Act XI of 1922). In our opinion this 
contention is not well-founded. The right of appeal is conferred 
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only by sub-Section (2) which provides that an appeal shall lie to 
His Majesty in Council in any case which the High Court certifies 
to be a fit one for appeal. This sub-section does not go on to say, 
as is provided in Section 109 (a) and {b), that an appeal shall lie 
from any decree or final order passed by the High Court in the 
exercise of its final appellate or original civil jurisdiction. It 
follows that the right of appeal is confined to only such cases as 
are certified to be fit by the High Court. 

Sub-Section (3) is quite different and lays down that the pro- 
visions of the Civil Procedure Code relating to appeals shall apply 
in the case of appeals under this section in the same manner as 
they apply in the case of appeals from decrees. That obviously 
deals with the procedure to be applied to appeals where such an 
appeal lies under the preceding sub-Section (2). We accordingly 
hold that no appeal would lie unless the case can be certified as 
being fit for appeal to His Majesty in Council. 

The assessee is a younger brother of the Maharaja of Vizia- 
nagaram, who holds an impartible Eaj. Under certain deeds a 
monthly allowance of Rs. 10,000 is paid by the Eaja to the young- 
er brother, and it is this monthly allowance which is sought to be 
taxed by the Income Tax Officer. Under Section 12 of the Income 
Tax Act, all incomes are taxable unless otherwise exempted. The 
assessee claims exemption under Section 14 (1), under which any 
sum which is received by a member of a Hindu undivided family 
is exempted. The question in this case, therefore, was whether 
this income is a sum received by the younger brother “ as a mem- 
ber of the Hindu undivided family.” The Bench, differing from 
the view expressed by the Income Tax Officer, came to the con- 
clusion that the monthly allowance was such an income. This 
view has also been followed by the Madras High Court in the case 
of the Gommissioner of Income Tax, Madras v. Sri Baja Vyricherla 
Narayana Gajapaihi Baju Bahadur Garu, Zamindar of 
Ghemudu. A similar view has been recently expressed by the 
Lahore High Court in the case of Erishan Kishore v. Commis- 
sioner of Income Tax. These cases have relied strongly on the 
observations of their Lordships of the Privy Council in the case 
of Baja Yarlagadda MalUkarjuna Prasad Nayudu v. Baja Yarla- 
gadda Durga Prasad Naidu, Baijnath Prasad Singh v. Tej Bali 
Singh and Konammal v. Annadana. The learned counsel for the 
assessee urges before us that the allowance is received by the 
younger brother as a member of the undivided family. On the 
other hand, the learned counsel for the applicant relies on the 
second Pittapur case of Bama Bao v. Bajah of Pittapur and a 
more recent case of Shiba Prasad Singh v. Prayag Kumari Debee 
and contends that the right to maintenance is based on custom or 
grant and not co .parcenary interest. 

The main question in the case is whether the income received 
by the younger brother is income received by him in his capacity 
of a member of an undivided Hindu family or whether it is received 
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by him by virtue of some other right. The question is of some 
general importance, and, in our opinion, requires an authoritative 
pronouncement. The cases cited on behalf of the respondent are 
cases not dealing directly with the right to claim maintenance, but 
mostly with a right of succession to an impartible estate, where- 
as the second Pittapur case was a case relating to maintenance, 
but certain observations made in it have been subsequently ex- 
plained away by their Lordships of the Privy Council. The last 
mentioned case of Shiha Prasad Singh was also a case of succes- 
sion, although the rights of co-parceners in an impartible estate 
were discussed at page 1413 (of 59 Cal.). 

The question whether the income received as maintenance 
allowance is taxable or not has been the subject of decision in 
India, but has not so far been considered by their Lordships of the 
Privy Council. As it is an important matter affecting public reve- 
nue and is a question which might frequently arise, we think that 
this case is a fit one for appeal to His Majesty in Council under 
Section 66-A, sub-section (2). We certify accordingly. 

Leave granted. 


[In the Eangoon High Court.] 
COMMISSIONBB OP INCOME TAX, BURMA 

V. 

V. S. U. R. FIRM, RANGOON. 

Page, O.J., Mya Bu and Baguley, JJ. 

January 7, 1935. 

Income Tax — ^Fbbsh Pbomissoet Noth Issued by Ubbtob 
FOB Sum Dub Under Old Note and Interest Thereon — 
Cbedxtob Treating Intbbbst Under Old Note as Received 
AND Maeing Corresponding Entries in Accounts — Assessment 
OB' Such Interest — Legality — Indian Income Tax Act (XI of 
1922), Section 13. 

Where the assesses had elected to treat the interest due under 
the original loans as having been received and paid on the execu- 
tion and delivery of fresh promissory notes by the debtor and the 
interest was entered as having been received both in the interest 
account and in the personal acoormts of the respective debtors', and 
the assessees accepted the obligations of the debtors under the fresh 
promissory notes in substitution for the old debts and the interest 
due thereon, and in past years did not object to interest accruing 
in this manner being assessed to income tax : Held, that it cannot 
he said that in these circumstances there were no materials 
before the income tax officer which would justify him in con- 
cluding that these sums represented interest liable to assessment. 
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In such eases if the assessees want to prevent assessment of 
such interest they should so adjust their accounts as to mahe it 
clear that the fresh promissory note is not taken as effecting pay- 
ment of the interest due under the old loan. 

Cases referred to: 

COMMISSIONEE OP InOOMEiTaX, BiHAE AND OeISSA V. MaHA- 
EAJADHIEAJ OP Dhaebhanqa [1933] (1933 I.T.E. 94 ; 60 I.A. 146 ; 
12 Pat. 318 ; 35 Bom. L.E. 731 ; 142 LG. 437 ; 37 C.W.N. 598 ; 
64 M.L.J. 612.) 

Commissionee of Income Tax, Edema v. P. L. S. M. Fiem 
[1934] (12 Bang. 483 ; 151 1.C. 907 ; 1934 I.T.E. 417.) 

Geesham Life Assueance Society v. Bishop [1902] (1902 
A.C. 287 ; 71 L.J.K.B. 618 ; 18 T.L.E. 626.) 

Mian Feeoz Shah v. Commissionee of Income Tax, Punjab 
[1933] (60 LA. 326 ; I.L.E. 14 Lah. 682 ; 1933 I.T.E. 219; 144 
I.C. 685.) 

Eaghdnandan Peasad Singh v. Commissionee of Income 
Tax, Bihae and Oeissa [1933] (60 I.A. 133 ; I.L.E. 12 Pat. 806 ; 
1933 I.T.E. 113 ; 142 I.C. 446 ; A.I.E. 1933 P.C. 101.) 

Civil Eef. No. 8 of 1934. Case stated by the Commissioner 
of Income Tax, Burma, under Section 66 (1) of the Indian Income 
Tax Act. 

A. Eggar, for the Commissioner of Income Tax. 

K. C. Bose, for the assessees. 

Page, G. J. — This case raises an interesting question, but 
when the facts are understood, in my opinion, it presents no diffi- 
culty. The question propounded is : 

“ Whether there was material on which the income-tax officer 
could conclude that the assessees’ method of accounting was the 
mercantile or accrued method in respect of the sum of Es. 23,373 
interest from non-Chettyar debtors shown in the assessees’ accounts 
as received, and taxed in the assessment.” 

Now, in Mian Feros Shah v. Commissioner of Income Tax, 
Punjab (at p. 692), Loed Blanbsbdegh, delivering the judgment of 
the Judicial Committee, observed : 

“ Too much emphasis has, they think, throughout the case 
been attached to the use by the Income-tax Officer and the Assistant 
Commissioner of the term ‘ mercantile system.’ The finding of 
both, in its essential substance, was that the appellant’s system of 
accounting, by whatever name called, required the inclusion in his 
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accounts of 1926-27 of the Bs. 90,618 referred to and the only 
question open to judicial determination is whether there was any 
evidence before these officers upon which they might so find.” 

These observations apply with equal force to the present case, 
and the real question that falls for determination is : 

” Whether there were materials before the income-tax officer 
upon which he could find that the sum of Be. 23,373 was interest 
upon loans that had accrued to theassessees in the accounting year, 
and as such was assessable to income-tax for the year 1933-1934.” 

The material facts are set out in the revised case stated by the 
Commissioner of Income Tax as follows : 

“ The assessees’ actual method of accounting for transactions 
with non-Ohettiars is as follows. So long as the original pro-note or 
document is in force only cash receipts from the debtor are shown 
in the accounts; but when this pro-note or document is cancelled 
and a fresh one executed for the amount of the principal of the 
loan and the interest accrued on it, the principal and the interest 
are shown in the accounts as paid by the debtor. And it is only 
logical that the interest should be shown as paid by him since it now 
ranks as principal earning interest, whereas the original pro-note 
only bore simple not compound interest. In respect therefore of 
loans to non-Ohettyars, for which fresh pro-notes or documents are 
taken, the assessees abandon the cash method and follow the mer- 
cantile method of accounting. For many years all Ohettyars 
have been assessed without question on these sums of interest in- 
cluded in their pro-notes or document, and shown in their accounts 
as received. This practice was according to the provisions of Sec- 
tion 13 as understood by this department. Accordingly when the 
income-tax officer came to make the assessees’ assessment for 
1933-1934, and found that they had omitted to include in their re- 
turn Es. 23,373, which represented interest for which fresh pro- 
notes had been taken from non-Chettyar debtors and which was 
shown in their accounts as received, he included the amount in 
the assessment. His order was upheld on appeal.” 

The income-tax officer in his assessment order stated ; 

” In the present case, however, the assessees, according to 
the custom of the Chettyar community to which he belongs, has 
always been treating interest included in the fresh pro -note or 
mortgage bond taken in a settlement of account to cover out- 
standing principal and interest as realised, and there has been no 
objection thereto for the last so many years. Further, the amount 
is shown in the assessee’s books as interest realized both in the 
interest account and in the accounts of the debtors. This method 
of accounting has been regularly employed by the assessee as well 
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as other members of his community and under Section 13, 1 am 
bound to compute income, profits and gains in accordance with the 
method of accounting regularly employed by the assessee, and to 
allow the assessee to exclude the sum of Es. 23,373-9-0 would be 
allowing him to change the method of accounting hitherto adopted 
and thereby not properly deduce the income, profits and gains 
therefrom. It is also to be noted that the debtors in giving fresh 
pro-notes for the principal and interest already due have capitalised 
the amount due to the assessee and thereby undertaken to pay in- 
terest on the capitalized amounts and that a fresh contract has 
been entered in place of the old.” 

The case for the Crown is that the assessees, in order to post- 
pone payment of income tax until a reduction is made in the rate 
at which the tax is levied, are wrongfully claiming that this sum of 
Es. 23,373 is not income that accrued during the accounting year 
but represents unpaid interest due to them for the re-payment of 
which they have received fi-esh promissory notes from their debtors 
as security. Now, it is well settled that a debt may be repaid in 
kind as well as in bullion : Gresham Life Assurance Society v. 
Bishop; Raghunandan Prasad Singh v. Commissioner of Income 
Tax, Bihar and Orissa, and Commissioner of Income Tax, Bihar 
and Orissa v. Makar ajadhiraj of Darhanga. In Gresham Life 
Assurance Society v. Bishop, Lord Lindlbt observed : 

“My Lords, I agree with the Court of Appeal that a sum of 
money may be received in more ways than one, e.g., by the trans- 
fer of coin ora negotiable instrument or other document which re- 
presents and produces coin and is treated as such by businessmen. 
Even a settlement in account may be equivalent to a receipt of a 
sum of money although no money may pass ; and I am not myself 
prepared to say that what amongst businessmen is equivalent to a 
receipt of a sum of money is not a receipt within the meaning of 
the statute which your Lordships have to interpret. But to con- 
stitute a receipt of anything there must be a person to receive and 
a person from whom he receives, and something received by the 
former from the latter, and in this case that something must be a 
sum of money. A mere entry in an account which does not re- 
present such a transaction does not prove any receipt, whatever 
else it may be worth.” 

And in Commissioner of Income Tax, Burma v. P.L.S.M. 
Firm, I had occasion to refer to the following observations of 
Lord Macmillan when delivering the judgment of the Board in 
Commissioner of Income Tax, Bihar and Orissa v. Maharajadhiraj 
of Darhanga : 

“ What the officer is directed to compute is not the assessees’ 
receipts but the assessees’ income, andi» duhio what the assessee 
himself chooses to treat as income may well be taken to be income 
and to arise when he so chooses to treat it.” 

I— 2t 
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and I added : 

“ although book entries purporting to relate to the receipt of 
income are not necessarily conclusive as to the quantum of the 
income to which they purport to refer, for the real income, profits 
and gains that have accrued during each accounting year are in 
every case to be determined by the income tax officer as a matter 
of fact.” 

In the present case the assessees have elected to treat the in- 
terest due under the original loans as having been received and paid 
on the execution and delivery of the fresh promissory notes by the 
debtors, and the interest is entered as having been received both in 
the interest account and in the personal accounts of the respective 
debtors, and the creditors accepting the obligations of the debtors 
under the fresh promissory notes in substitution for the old debts 
and the interest due thereon, and in past years being content that 
the interest accruing in this manner should be assessed to income 
tax. In these circumstances I am unable to hold that there were 
no materials before the income tax officer which would justify 
him in concluding that these sums, amounting in all to 
Rs. 23,373, represented interest liable to assessment in the year 
1933-1934. 

The assessees rely upon two judgments recently delivered by 
the Judicial Committee in Saghunandan Prasad Singh v. 6'o?m- 
missioner of Income Tax, Bihar and Orissa and (Jomtnissioner of 
Income Tax, Bihar and Orissa v. Maharajadhiraf of Darbanga, 
but in my opinion, both these cases, are clearly distinguishable, and 
afford no assistance to the assessees. In Baghmandan Prasad 
Singh v. Commissioner of Income Tax, Bihar and Orissa, the ae- 
sessees kept their accounts on a cash basis and did not regard the 
interest under the old mortgage as having been liquidated by the 
execution and delivery to them of the new mortgage, and further, 
in their books of account the assessees in that case did not treat the 
interest under the old loan as having been received or paid. In 
Commissioner of Income Tax, Bihar and Orissa v. Maharafadhi- 
raj of Darbcmga : 

“There was an arrangement affecting the whole indebtedness 
whereby certain assets were accepted in part satisfaction and pro- 
missory notes were taken for the balance ; ” 

there was no continuous or open account, and in that case 
the general rule therefore prevailed that the giving of the promis- 
sory notes did not amount to payment, the promissory notes being 
merely conditional payment of the debts. In the present case 
however, in my opinion, there is material to justify the conclusion 
that the assessees regarded the delivery of the fresh ju'omispory 
notes as amounting to a liquidation of the assessee’s claim for 
interest, and the sum of Es. 23,373 was treated by the assessees 
both in the interest account book and the books relating to the 
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account of the respective debtors as being interest that had been 
received by the asscssees from their debtors. The remedy for the 
dif&cnlty in which the assessees find themselves in the present 
case lies with the assessees themselves : for I see no reason why in 
the future they should not so adjust their accounts as to make it 
clear that the acceptance of a fresh promissory note is not taken as 
effecting payment of the interest due under the old loan. 

In the circumstances obtaining in the present case, however, 
I would answer the question as amended in the afiB.rmative. The 
assessees will pay the costs of the Commissioner’s Advocate’s fee, 
10 gold mohurs. 

Mya Bu, J. — I concur, 

Bagulby, J. — I agree. 

Question answered. 


[In thb OAiiCUTTA High Court.] 

In re SIE DAVID YULE’S ESTATE, 

Buckland, Costello and Panckridge, JJ*. 

March 13, 1934. 

Income Tax^ — ‘ Income ’—Distribution of Accumulated 
Profits of Company as Debentures — Debentures, whether 
Assessable as Income — Indian Income Tax Act (XI of 1922), 
Section 4, 

The trustees of the estate of Sir David Yule held all the share 
capital in certain companies and part of the share capital in cer- 
tain other companies. They had to meet heavy outgoings for duties 
and devised a scheme for making the accumulated profits available 
for meeting such charges without rendering themselves liable to 
income-tax. The accumulated profits of the former companies 
were capitalised and distributed to the shareholders in the form of 
debentures. In the companies in which third persons had shares^ 
a certain number of preferred shares were issued to the trustees and 
debentures were issued to the preferred shares alone. The deben- 
tures were subsequently redeemed and funds were thus raised. The 
income-tax authorities levied super-tax on the amount of the deben- 
tures in the year in which they were issued. On a reference by the 
Commissioner : 

Held, that the issue of debentures by the companies did not 
amoimt to a distribution of profits and the trustees were not liable 
to be assessed to income-tax or super-tax under the Indian Income 
Tax Act in respect of the amount of the debentures issued to them, 
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Commissioners oe Inland Eevendb v. Fisher’s Executors 
[1921 A.C. 395 ; 10 Tax Gas. 302] and Commissioners of Inland 
Rbvbnce «. Blott [1921, 2 A.C. Ill] followed. 

Swan Bbewerx Co. v. Rex [1914 A.C. 231] distinguished 

Reference made by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922). 

The facts are fully stated in the judgment of Buckland, J. 

The Advocate-General, for the Crown. 

Judgment. 

Buckland, J, — This is a reference by the Commissioner of 
Income Tax under Section 66 (1) of the Indian Income Tax Act, 
made in the following circumstances : 

Sir David Yule died on the 3rd July, 1928. He left in India 
an estate of the value of apjjroximately H 10,000,000. The execu- 
tors and trustees appointed by the testator by his will arc liis widow. 
The Mercantile Bank of India Ltd., Sir Onkarmull Jatia and Radha 
Krishna Iyer. Probate of the will was granted to the executors 
other than Radha Krishna Iyer in England on the 28th October, 
1928, and in India on the 7th June, 1929. Under the power of 
appointment contained in the will Lady Yule has appointed her 
daughter to be a trustee of the will. The present trustees there- 
fore are Lady Yule, Miss Yule, Sir Onkarmull Jatia and the Mer- 
cantile Bank of India Ltd. 

The testator’s estate in India consisted substantially of hold- 
ings of shares in a number of companies most of them formed by 
him between the years 1917 and 1921 as private companies. They 
appear to have been what is known as investment companies, 
holding at the time of the testator’s death nothing but shares and 
securities, for a few years before his death the gardens or other 
properties of the companies had been disposed of. The principal 
company was the Calcutta Discount Company which acted as 
agent for most of the other companies and controlled their finances 
by deposits and advances, but for the purposes of this case no distinc- 
tion need be made as regards this particular company. 

The companies of which there were thirty have been sub- 
divided by the Commissioner in his statement of facts into three 
groups with the first two of which alone we are concerned. In 
the first group which comprises six companies all the capital is 
ordinary share capita), wholly held by the Trustees in their own 
names or through nominees. The second group comprises 14 
companies including the Calcutta Discount Co., Ltd. of which the 
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shuire capital was held by the Trustees, their nominees, and in 
addition other companies. The composition of the third group is 
irrelevant to this case. All the companies had very large accunui- 
lations of undistributed profits. The actual figures are immaterial. 
The trustees had to meet very heavy outgoings for duties payable 
both in the United Kingdom and in India m relation to the estate 
of the deceased and it was to provide funds for such duties that 
a scheme was devised whereby accumulated profits would come 
into their hands and be available for the purpose of meeting such 
charges without, it was hoped, their rendering themselves liable 
to assessment to income tax in respect of such monies as by such 
means reached them, though afar more simple method of provid- 
ing such funds, which the testator himself by his will suggested, 
viz., to wind up voluntarily one or more of the companies, was 
open to them. 

The proposal was to capitalise the companies’ reserves and 
make a distribution to the shareholders in the form of debentures 
on redemption of which the funds required would be available. In 
the ease of companies in the first group in which the whole of the 
shares were held by the trustees or in the names of their individual 
nominees no difficulty was experienced involving any preliminary 
step, but in the case of companies in the second group, as shares 
also stood in the names of other companies, these were regarded as 
not being capable of being treated as nominees of the trustees, and 
the procedure adopted was to issue a nominal amount of preferred 
ordinary shares to the trustees under a power in the articles of 
association, and none to the other shareholders, and to issue to the 
trustees debentures upon these preferred ordinary shares alone, 
none being issued to the companies as ordinary shareholders. 
Taking the case of the Calcutta Discount Go., Ltd., as an in- 
stance, on the 22nd J anuary, 1930, a resolution which had been 
passed at an Extraordinary General Meeting on the 3rd January 
was confirmed as a special resolution and it was resolved that 
the capital of the company be increased by the creation 
of 725 preferred ordinary shares of its. 100 each and the same be 
issued to such persons as the Secretaries might think fit. At 
the same meeting new articles of association were adopted by 
special resolution and among other articles ft was provided by 
Article 126 that “ the company in general meeting may at any time 
and from time to time pass a resolution that any sum not required 
for the payment or provision of any fixed preferential dividend and 
{a) for the time being standing to the credit of any reserve fund 
or reserve account of the company, including premiums received 
on the issue of any shares, debentures or debenture stock of the 
company or (6) being undivided net profit, in the hands of the 
company, be capitalised, and that such sum be set free for distribu- 
tion, and bo appropriated as capital to and amongst the Preferred 
Ordinary Shareholders and Ordinary Shareholders respectively in 
the proportions in which they would have been entitled thereto if 
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the same had been surplus distributable profits, and such resolution 
shall be effective etc.” A return of allotments made on the 11th 
February, 1928, pursuant to Section 104 of the Indian Companies 
Act shows that of these 726 shares 25 were allotted to Miss. Yule, 
71 to Lady Yule, and 629 to the Mercantile Bank of India Ltd., 
Lady Yule and Sir Onkarmull Jatia. On the 24th March, 1931, 
at an extraordinary meeting of the shareholders the following re- 
solution was passed : ” That it is desirable to capitalise a sum of 
Bs. 1,45,00,000 being part of the amount standing to the credit of 
the Reserve Fund and accordingly that a special capital bonus of 
Rs. 1,45,00,000 free of income tax be declared and such capital 
bonus be applied on behalf of the persons who on the 24th day of 
March, 1931, were the holders of the 726 issued preferred Ordinary 
Shares of the company in payment in full for Rs. 1,46,00,000 of 
debentures of the company carrying interest at 3 per cent, per 
annum from the 1st day of January, 1931 (and to be charged upon 
the whole undertaking of the company.)" By a further resolution 
the Secretaries were empowered to carry out what had been so de- 
cided as to the issue of debentures and a minute of the Secretaries 
dated the 26th March, 1931, shows that effect was given to the 
resolution of the company. 

In the case of companies falling within the first group it ap- 
pears that a resolution was passed similar to that passed on the 
24th March, 1931, by the shareholders of the Calcutta Discount 
Co., Ltd., and that similarly debentures were subsequently issued 
to the Trustees. 

That is as far as I need go for, though the debentures have 
been redeemed, the assessment with which this case is concerned 
is that of the year of issue and the Commissioner states tliat the 
assessment was “ begun mainly e* cautela and to ensure the 
transactions being brought into consideration as a wholo without 
leaving a loophole for evasion between the two parts of the whole 
transaction.” 

On the 6th May, 1933, the Income Tax Officer assessed the 
assessees to super tax and surcharge on the total amount of the 
debentures at Rs. 2,42,88,369-6. Against this assessment as- 
sessees filed an appeal to the Assistant Commissioner of Income Tax 
on the 4th September, 1933, and in the grounds of appeal is to be 
found a complete list of the companies m which debentures were 
issued to the trustees and of their nominal value. That appeal has 
not yet been disposed of and during its pendency the Commissioner 
of Income Tax under Section 66 (1) of the Act has on his own 
motion drawn up a statement of the case and referred to this 
Court with his own opinion thereon the following questions : — 

First question: —The assesses being in his own name and 
through nominees the holder (a) of the whole of the share capital of 
companies as specified in this case, and (5) together with two 
Trustees in their individual capacity of the whole of the share 
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capital of one company as specified : these companies being invest- 
ment companies of the natnre described in the case : and the said 
companies having issued to the assesses by way of bonus, deben- 
tures which have subsequently been paid off through the tran- 
sactions specified in the case : (quaere) was there by these 

transactions any income, profits or gains which accrued or arose to 
or were received by the assessee within the meaning of Section 4 
of the Act ? 

Second question If any such income did arise, when did it 
so arise: 

Third question : — If any such income did arise, was its quan- 
tum an amount corresponding (a) to full amount of the deben- 
tures or (6) to such part only as derived from the received and ac- 
cumulated revenue profits of the companie8,and excluding such part 
as derived from appreciated valuations of the companies’ invest- 
ment holdings ? 

Fourth question : — In the latter alternative, on what princi- 
ples are the respective quanta to be accounted and ascertained ? 

At the hearing the learned Advocate-General for the Crown 
has invited us, even should our reply to the first question be 
adverse to the contentions preferred by him, to leave the third and 
fourth questions for determination by the Income Tax Department 
as matters of assessment. 

The case for the assessees is based upon the decision of the 
House of I Lords in Commissioners of Inland] Bevenue v. Fisher’s 
Executors (1926 A.C. 396 ; 10 T.C. 302, et seq). That was a case 
in which a limited company having capitalised a part of its undi- 
vided profits which it resolved to distribute to its shareholders as a 
bonus, did so by the issue of debenture stock in satisfaction of such 
bonus, there being no option on the part of the shareholders to re- 
ceive such bonus in cash. It was contended by the Crown that 
by these means there was liberation of assets and a distribution 
of profits by the company and that the amount received by the 
shareholders was income in their hands and liable to assessment to 
super-tax. Their Lordships held that the case was covered by the 
decision of their Lordships’ House in Commissioners of Inland 
Bevenue v. Blott (1921, 2 A.C. 171) and that the bonus paid to the 
ordinary shareholders was not a distribution of profits and did not 
constitute income in their hands for the purpose of super-tax. 

I have referred to the authority cited on behalf of the assessees 
in the fewest words possible for more than one reason. On the 
facts the case is as near on all fours with the present case as two 
cases arising out of different sets of circumstances can be and that 
being so it would be a work of supererogation to state the principles 
of the decision in the manner that is essential where it is sought 



168 


INCOME TAX EEPORTS 


[1935 


to apply the principles of a decision to a totally different set of cir- 
cumstances. A further reason is that the learned Advocate-General 
has in effect conceded that unless he can persuade us to follow 
Swan Brewery Go. v. Bex (1914 A.C. 231) which he has sought to do 
upon the very narrow ground upon which he has invited us to dis- 
tinguish those two cases, he is precluded from contesting that this 
case is covered by Fisher's Case. 

The Swan Brewery Go's Case was one decided by the Judicial 
Committee of the Privy Council on appeal from the Supreme Court 
of Western Australia and the point that arose for determination 
was whether, a company having accumulated a reserve fund and 
having resolved to increase and having increased its capital by 
the issue of new shares equivalent in nominal value to the amount 
of its reserve fund and allotted such shares to the existing share- 
holders as fully paid pro rata according to their holdings of old 
shares, such transactions amounted to a declaration of a dividend 
within the Dividend Duties Act and were liable to duty according- 
ly. To this the answer by their Lordships of the Judicial Com- 
mittee was in the affirmative. In Fisher's Case that decision was 
not referred to but in Blott's Case all the learned Judges with the 
exception of Lord Sumner who had delivered the judgment of the 
P)oard in Swan Brewery Case appear to have taken the view that 
the decision in the Swan Breivery Case turned upon the meaning 
of the local statute. 

I should not refer to this but for the circumstance that the 
learned Advocate- General invited us to follow the Swan Brewery 
Case not upon any different principle which he submits it lays 
down and should be applied but on the grounds that it is a decision 
of the Judicial Committee of the Privy Council, by the decisions of 
which tribunal this Court is bound, giving a construction to the 
words of a statute which construction he submits is applicable to 
the language of the Indian Income Tax Act. 

It appears that the .Dividend Duties Act, 1906, of Western 
Australia defines “ dividend” as including “ every dividend, profit, 

advantage or gain intended to be paid or credited ” The 

English Income Tax Act, 1918, Section 1, provides that income tax 
shall be charged, in respcei of ” all property, profits or gains etc.” 
and Section i which imposes the charge of super-tax provides 

that “ there shall be charged levied and paid in respect of 

the income of any individual etc.” By the Indian Statute income 
tax is charged, on ” all income profits and gains etc.” and super-tax 
on the “ total income of any individual etc., which shall ” for the 
purpose of super-tax be the total income as assessed for the purpose 
of income tax (see Sections 3, 4,16} 56 & 56) with the result that the 
income, using the word in the popular sense, to be assessed is the 
same whether it has to be assessed to income tax or super-tax. The 
learned Advocate-General seeks to draw a distinction between 
“income” and “all property, profits or gains " in the two sections of 
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the English Act, the latter form of expression corresponding, he 
submits, more nearly to the language of the Indian and Australian 
Statutes, an argument which involves the exclusion from the ope- 
ration of Section 4 of the English Act of something to which Sec- 
tion 1 would apply. On this ground he seeks to distinguish Fisher's 
Case which was a case of assessment to super-tax and submits that 
the word “gains” in the Indian Statute has the same effect and 
intention as the word “advantage” in the Australian Statute. The 
conflict, if conflict there be, and I may use the word without dis- 
respect, between Fisher's Case and the Swan Brewery Case was 
considered by the High Court of Madras in The Commissioner of 
Income Tax v. Binny d Co., (I.L.E. 47 Mad. 837) but the narrow 
scope of the argument of the learned Advocate-G-eneral founded on 
the Swan Brewery Case makes it unnecessary to look further for 
an answer than that to be found in the observations of the Judicial 
Committee in Income tax Commissioner v, Shaw Wallace & Co. 
(59 I. A. 206) in which SiB G-bobgb Lowndes in delivering the 
judgment of the iBoard said : “The object of the Indian Act is to 
tax “income”, a term which it does not define. It is expanded, no 
doubt, into “income, profits and gains” but the expansion is more 
a matter of words than of substance.” In my judgment the point 
involved in the first question submitted to ns is completely covered 
by the decision in Fisher's Case and the reply should be in the 
negative. This renders it unnecessary to consider the second ques- 
tion submitted. 

It is necessary before concluding this judgment to refer to cer- 
tain points which the learned Advocate-General desired to urge but 
which we declined to allow him to do. The learned Advocate- 
General was prepared to contend that (1) the capitalisation of the 
undivided profits of the companies was ultra vires the companies’ 
memoranda of association; (2) the amended articles of association 
do not authorise the issue of debentures to the Trustees as ordinary 
preferred shareholders without offering them to other shareholders 
and (3) if the companies did not act in accordance with their 
memoranda and articles of association the transactions are not 
binding upon the Revenue authorities. 

In my judgment it was not open to the Crown so to contend 
upon the case stated by the Commissioner. The case stated 
proceeds throughout upon the footing that from the stand-point of 
company law and the memoranda and articles of association of 
the companies the transactions were unimpeachable. It may be 
that all the materials for the decision of further points were 
available. The Advocate-General said that they were but that 
does not exclude the possibility of the assessees wishing to adduce 
further evidence. The case stated contains no findings of fact as 
a foundation for such contentions nor has the Commissioner 
expressed any opinion upon the questions of law to which they 
give rise. If such points are to be submitted for decision they 
should be properly formulated in the case stated with all necessary 
1—23 
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findings of fact and the Commissioner’s opinion in order that the 
assessee may have every reasonable opportunity of meeting them 
and the Court may know precisely what they are and how they 
arise. It may be, as the learned Advocate-General was disposed 
to indicate that the Commissioner with ail the legal resources of 
the Crown at his disposal has not availed himself of tliem in the 
preparation of the case or that would have been done and if tliat 
is the explanation of the omission lean only observe that ti)o result 
is unfortunate. In this connexion I would again refer to the pro- 
cedure followed in the matter of this asBessment, The learned 
Advocate-General has suggested that the appeal to the Assistant 
Commissioner of Income tax being undisposed of it is still Of>en to 
that officer in determining the appeal to come to findings of fact 
adverse to the assessee even to the extent of forming iho conclusion 
that the transaction:?, were all carried out mala fide. Prom the 
order of the Assistant Commissioner an appeal would lie to the 
Commissioner whereupon I conceive the provisions of Section (Ui 
(2) and 66 (3) of the Act could, if they were so advised, be invoked 
by the assesses, I express no opinion on the problems which oven 
a superficial appreciation of these considerations suggest, beyond 
observing that so far as the questions have been touched upon they 
appear to be of doubtful value to the Crown, but if the learned 
Advocate-General has correctly expressed the course which this 
assessment may yet follow it furnishes an additional reason for 
declining to entertaio. points of law which hitherto have not been 
even remotely suggested. In conclusion, the multiplicity of pro- 
ceedings which the learned Advocate-General adumbrates cannot 
be sufficiently deprecated. The competency of the Commissioner 
to make a reference under Section 66 (1) at the stage at which this 
reference has been made cannot be questioned, but unless such re- 
ference will result in finality, at least as regards thcs assessment for 
tlie year for which tlie assessment has been made, it would be bet- 
ter deferred until all relevant facts have been ascertained and the 
case then stated by the Commissioner with sucli legal assistance ii/s 
he may deem necessary in a manner setting out all material find- 
ings of fact and the several questions of law arising therefrom 
upon which the opinion of the Court is sought. 

My learned brother Me. Justice Panckbibge, who has read 
this judgment but is unable to be present has asked me to say that 
he agrees. 

Costello, J. — I am of the same opinion. 

Reference answered accordingly. 
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AMIE SINGH SHER SINGH 

V. 

COMMISSIONER OF INCOME TAX 
Addison and Din Mahomed, JJ. 

Febrnary 26, 1935. 

Re-assessment — ‘ Escaped Assessment,’ Meaning of — 
WiiETHEB Includes Non- Assessment THEOiraH Eeeoeop Judg- 
ment OB Wbong Ai’Plioation of Act — Indian Income Tax Act 
(XI oC 1922), Section 34. 

There is no justification for confining the meaning of the 
word ‘ escape ’ in Section 84: of the Indion Income Tax Act to those 
oases only which have not come to the notice of the Income Tax. 
Officer at all and excluding those eases where he has applied his 
mind Out on account of an error of judgment has set any part of 
the income free from assessment. The section is wide enough to 
include any ease of non-assessment, to whatever cause it may he 
due. The section, therefore, empowers an Income Tax Officer to 
revise an assessment already made and to assess a sum which had 
not been assessed by his predecessor on, account of a wrong appli- 
cation of the Act. 

Oases referred to : 

Anglo-Persian Oil Co. (India), Ltd. In re [1983] (I.L.R. 
60 Cal. 840 ; 37 O.W.N. 430 ; 1933 l.T.R. 129). 

Burn and Co., In re [1934] (1. L. R. 61 Cal. 132 ; 1934 
I.T.R. 30.) 

Chotblal, In re [1932] (A.LR. 1932 All. 83). 

Commissioner of Income Tax, Burma u. CJ Lo Nyu [1932] 
(I. L, R. 12 Rang. 118 ; 1933 I. T. R. 373 ; 146 1. 0 306). 

Commissioner on Income Tax, Burma v. N. N. Burjobjbb 
[1931] (I.L.R. 9 Rang. 161). 

Commissioner op Income Tax, Madras v. Baja of Paklaki- 
MEDi [1925] (I.L.R. 49 Mad. 22). 

Ganesh Das v. Commissioneb of Income Tax, Punjab 
[1927] (I.L.R. 8 Lab. 354). 

Jesa Ram v. Commissioner of Income Tax, Punjab [1927] 
(I.L.R. 8 Lah. 347). 

Kashi Nath Bagla, In re [1931] (A.I.R. 1932 All. 1). 

Kishbn Kishobe V. Commissioneb of Income Tax, Punjab 
[1933] (LL.R. 14 Lah. 255 ; 1933 l.T.R. 143). 
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EaJBNDBANATH MuKHEBJEB V. COMMISSIONEB OF INCOME 

Tax, Bengal [1934] (I.L.E. 61 Cal. 286 ; 1934 I.T.E. 71). 

Case stated under Section 66 (2) of the Indian Intjome Tax 
Act by the Commissioner of Income Tax, Punjab, (Eef. 4 of 1936). 

Earish Chandra, for the assessees. 

J.E. Aggarwal and J. L. Kapur, for the Commissioner. 

JUDGMENT. 

This IS a reference under Section 66 of the Income Tax Act. 
The question of law referred for our opinion has been formulated 
by the Commissioner of Income Tax as follows : 

“ A business loss of Es. 55,438 (inclusive of an alleged bad 
debt deduction Es. 40, 896) having been determined in an initial 
assessment and set off therein under Section 24 of the Act against 
chargeable income, whether in proeceedings under Section 34 of the 
Act, the Income Tax Officer, could validly determine such loss as 
Es. 17,126 only (by way of reducing the admissible ‘bad debt’ 
deduction to Es. 2,584) and raise tax upon the balance of income 
after setting off under Section 24 the reduced loss thus deter- 
mined ? ”. 

Translated in plain language, it means whether an Income 
Tax Officer can under Section 34 of the Income Tax Act rc-open 
the assessment made by his predecessor, and assess the deduction 
allowed by the latter to income tax on the ground that they were 
not permissible under the law. The answer to this question 
depends upon the interpretation which can be placed upon the 
words “ escaped assessment ” used in Section 34. These words 
have been differently interpreted by different Courts in India and 
the point, therefore, is not free from difficulty. 

In Eishen Kishore v. Commissioner of Income Tax, a Divi- 
sion Bench of this Court has laid down that the expression 
‘ escaped,’ as used in the section, connotes failure by the taxing 
authority to tax the income owing to accidental or deliberate 
omission by the assesses to declare it, or to some similar circum- 
stances. In the opinion of the learned Judges, it does not include 
cases where the income is known or disclosed to the income-tax 
authority and has been the subject of assessment, which has, 
however, been set aside by superior authority owing to some mis- 
take in procedure or to the income beeing treated in a wrong 
category. 

In In re Burn d Compomy, a special Bench of the Calcutta 
High Court has remarked at page 140 of the report as follows ; — 
“ The Commissioner seems not to have appreciated that the 
expression “ escaped assessment ” is not the same as “ escaped 
from” assessment and that, upon the assumption that there was at 
onetime an assessment of the inccome of Messrs. Burn & Company 
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at the proper time, it would scarcely be right to say that they 
escaped assessment in respect of that income at a later period.” 

In Bcijendranath Mukherji v. Commissioner of Income Tax, 
Bengal, their Lordships of the Privy Council observed as follows : — 

“The appellants, however, submit that this is a. case of income 
escaping assessment within the meaning of Section 34. Assess- 
ment, they argue, is a definite act, indeed the most critical act in 
the iirocess of taxation. If an assessment is not made on income 
within the tax year, then that income, they submit, has escaped 
assessment within that year, and can be subsequently assessed 
only under Section 34 within its time limitation. This involves 
reading the expression ‘has escaped assessment’ as equivalent to 
‘has not been assessed ’ Their Lordships cannot assent to this 
reading. It gives too narrow a meaning to the word ‘assessment’ 
and too wide a meaning to the word ‘escaped.’ That the word 
‘assessment’ is not confined in the statute to the definite act of 
making an order of assessment appears from Section 66 which refers 
to ‘ the course of any assessment.’ To say that the income of 
Burn & Company which in January 1928, was returned for as- 
sessment and which was accepted as correctly returned, though it 
was erroneously included in the assessment of Martin & Company 
has ‘escaped’ assessment in 1927-28 seems to their- Lordships an 
inadmissible reading.” 

In In re Kashi Nath Bagla, a Division Bench of the Allaha- 
bad High Court observed “Accordingly in a proceeding under 
Section 34 the Income Tax Officer and after him the Assistant 
Commissioner only deal with extra income which has not been ass- 
essed to income tax. No jurisdiction is given to either of these 
officers by Section 34 to make a new assessment for the purpose 
of taxing the whole of that assessment under the Income Tax Act. 

In In re Ghotey Lai, this question was again considered by a 
Division Bench of the Allahabad High Court and the learned Judges 
remarked : “If we apply the meaning of the words ‘assess’ and 
‘assessment’ which has been applied to Section 23, we shall find 
that no portion of the income of L. Chotey Lai has escaped assess- 
ment within the meaning of Section 34, Income Tax Act. In other 
words, it cannot be said that any portion of the income of L. Chotey 
Lai was not discovered as income liable to be taxed.” 

In Jesa Bam v. The Commissioner of Income Tax, as well as in 
Ganesh Las v. The Commissioner of Income Tax, Section 34 was 
referred to but not exhaustively discussed. In the latter judgment, 
the Commissioner stated that Section 34 applied only to income 
profits or gains that have escaped assessment and in this case the 
income to be assessed did not escape assessment inthe year in 
question. All that had occurred was that it had been assessed in 
the hands of an assessee to whom it was subsequently found not to 
belong. The learned Judges observed that this argument did not 
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appear to them to be sound and that the income had escaped assess- 
ment so far as the person who received it was concerned. They 
further remarked that whatever may be the reason for the Income 
Tax Officer’s failure to assess the income within the period pres- 
cribed by law, he was not competent to assess it after the expira- 
tion of that period of limitation. These remarks would evidently 
show that the Teamed Judges were not prepared to restrict the 
meaning that would be placed on the word ‘escaped’. 

In The Commissioner of Income Tax v. U Lu Nyu, a 
Special Bencii of theEangoon High Court considered the applicabi- 
lity of Section 34 and although almost all authorities relating to the 
point in dispute were cited before them, the learned Judges without 
referring to any of these authorities held that the Income Tax Officer 
had no jurisdiction to revise the assessment for the previous year 
which was completed and had become final. They also expressed 
their opinion that the assessment which he made was not under 
Section 34 but was an attempt by one Income Tax Officer to go 
behind and revise the assessment made by the Income Tax Officer 
in the previous year merely because he disagreed with his predeces- 
sor as to the amount of the assessable income which, iu their opinion 
he had no jurisdiction to do. As against this we find that the 
same question came before a Special Dench of that Court in Oonmds- 
sioner of Income Tax, B%i.rma v. Id.'S. Burjorjee and tliere it was laid 
down that Section 34 was applicable to cases in which cither no 
assessment at ail had been made upon the person who received the 
income, profits or gains liable to assessment, or where an assess- 
ment had been made in the course of the year, but some portion of 
the income, profits or gains of such assessee for some reason or 
other had not been included iu the order of u/ssessment. It was 
expressly remarked in that judgment that such income was income 
which had ‘escaped assessment’ in the year, and fell williiu the 
ambit of Section 34 of the Act. It may be mentioned hoie tliat 
two out of the three judges composing the Special Dench on both 
these occasions were the same. 

In In re The Awjlo Persian Oil Company (India) Limited, a 
Division Jdeach of tlie Calcutta High Court composed of Eaekxn, 
O.J., and DuokjiAnd, J., had an opportunity to consider this mat- 
ter. Kankin, 0. J., who delivered the judgment, observed as 
follows : 

“I see no way of holding that Section 34 is inapplicable to 
put right an assessment, by which a deduction has been improperly 
allowed. Such a case is, in my opinion, a case of income escaping 
assessment not the whole income of the assessee but a' part of it 
escaping assessment, and there is nothing in Section 34, which 
limits it to oases of non-disclosure by the assessee, or discovery of 
new matter by the income-tax authorities or inadvertence as dis- 
tinguished from erroneous deliberations on the part of these autho- 
rities.” 
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This judgment was based on The Oommissioner of Income 
Tax V. Baja of Parlahimedi. In that Case SiE Mxjrbat Coutts- 
Tbottbe, C. J., in agreement with Bbaslbt, J., remarked as 
below : — 

“ It is said that ‘ escaped assessment’ must mean not that the 
(pifistiion has been considered and decided in favour of the assessee, 
hut that tlie Income Tax Officer has omitted to consider the ques- 
tion at all or was unaware of the existence of the property now 
ROTiglit to be taxed and therefore passed it over and that it does not 
apply to oases whore tho Income Tax Officer on consideration came 
to tlie conclusion, ex hypothen an erroneous conclusion, that the 
prop('rty in question was not assessable. It r-eems to me that 
that construction is forbidden by the alternative case put in the 
section ; 

‘ Where the income has been assessed at 

too low a rate.’ 

That cannot be a matter of mere inadvertence, that must refer 
to a deliberate assessment made by the income tax officer in the 
preceding year with knowledge of the facts and circumstances. It 
appears to me that a similar view must be taken of the previous 
words ‘ escaped assessment ’ and that it applies to cases where the 
income tax officer has deliberately adopted an erroneous construc- 
tion of the Act just as much as to a case where the officer has not 
considered the matter at all, but simply omitted the assessable pro- 
perty from his view and from his assessment.” 

Wo also find that when in 1926 the question of the interpreta- 
tion of Section 34 came before a Special Bench of the same High 
(lourt composed of SirMitebat Ootttts-Tbotter, O.J., Kbjshnan 
and BKASTiET, JJ.,two of whom, as stated above, were responsible for 
the decision reported in The Commissioner of Income Tax v. Baja 
of ParlaMmedi, the learned Judges decided that an assessment 
already made under Section 23 (4) could be reopened by the In- 
come Tax Officer under Section 34 on the sole ground that 
there had been an under assessment in respect of particular 
source of income {see 2 Income Tax Cases 173). It may be 
mentioned that in this case the judgment recorded by the learn* 
ed Judges does not discuss the question involved or the autho- 
rities applicable thereto, but merely records the opinion of the 
learned Judges on the facts stated by the Commissioner. 

In this state of affairs, we must fall back upon the language 
of the section itself and try to place upon the plain words of the 
section the interpretation which they can reasonably admit. The 
word “ escape ”, as defined in Murray’s Dictionary means: 

(1) to get off safely when pursued or imperilled ; to avoid 
capture, punishment or any threatend evil : 
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(2) to get clear away from (pursuit or a pursuer); to elude (a 
person’s grasp) ; to succeed in avoiding (anything painful or 
unwelcome) ; 

(3) to elude (observation, search, etc.); to elude the notice of 
(a person). 

It will appear therefore that this word is susceptible of more 
interpretations than one. It may either connote the idea of elusion 
or the idea of avoidance without reference to elusion. Wc have, 
therefore, to see whether there is anyt/hing in the section itself 
which would help us in determining what it signifies there. For- 
tunately, the legislature has used some words in the beginning of 
the section which make our task easy. The words for any reason ” 
placed before the expression ‘‘escaped assessment” clearly indicate 
that the legislature intended to include all those cases w^hich either 
resulted from mere inadvertence or from conscious misapprehen- 
sion of the proper situation. From the perusal of the judgments 
cited above which restrict the meaning of the word ‘"escape” it ap- 
pears that the significance of these words has not been duly con- 
sidered. To us, in the presence of these words, there appears to be 
no justification for confining the meaning of the word “escape” to 
those cases only which have not come to the notice of the Income 
Tax Officer at all and excluding those cases where he has applied 
his mind but on account of an error of judgment has set any part 
of the income free from assessment. The idea conveyed by the 
words “ for any reason ” is so wide as to make it impossible not to 
include any case of non-assessment to whichever cause it may be 
due. We may remark, that the intention of the Legislature was 
to shape Section 34 on the model of Section 126 of the English 
Act which was very extensive in its scope and covered all such 
cases as we propose to do. In respectful agreement therefore witli 
In re The Anglo Persian Oil Company {India) Ltd*, we have no 
hesitation in holding that Section 34 empowers an income Tax 
Officer to revise the assessment already made and to asscsK a 
sum which has not been assessed by his predecessor on account 
of the wrong application of the Act. Our answer to the question 
referred therefore, will be in the affirmative. 

Question answered accordingly* 
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[In The Allahabad High Oodbt.] 

GAYA PRASAD AND CHOTEY LAL, In re. 

Niamatullah and Bbnnet, JJ. 

November 30, 1934. 

Income Tax — ‘Casual and Non-Eeouebing Receipt not 
Abising oxtt op Business’ — Advancing Monet foe Oondccting 
Litigation in Return fob Share in Proceeds Thereof — 
Share Received, Whether Assessable Income — ‘ Income,’ 

‘ Business,’ Meanings op — Income Tax Act (XI op 1922), Sec- 
tions 4 (3) (vii) AND 10. 

The assessee entered into an agreement with one K undertake 
ing to supply funds to E for prosecuting an appeal. E agreed to 
repay the assessee the sums advanced by the assessee and also an 
additional sum of Bs. 21,000 if the appeal was decided in E'& 
favour or the matter was compromised. If E failed, the assessee 
was to get nothing. E succeeded in the case and the assessee re- 
oeived Bs. 15,000 in full satisfaction under the agreement. The 
income tax authorities deducted a sum of Bs. 440 on account of 
interest paid by the assessee and assessed the balance of Bs. 14,560 
to income tax. The assessee contended that the amount thus re- 
ceived was not income or profit or gain but a receipt of a casual 
nature not arising out of business : Held, that the transaction 
amounted to a business within the meaning of the Income Tax Act, 
the income was not of a purely casual nature Imt represented a 
return on the money invested by the assesses, and it was rightly 
assessed to income tax. 

Case referred to : 

Commissioner op Income Tax v. Shaw Wallace & Co., 
[1932] (59 I. A. 206 ; 136 I. C. 742 ; 36 C. W. N. 663 ; 34 Bom. 
L. R. 1033 ; 1932 Comp. Cas. 276 ; 6 I.T.C. 178), distinguished. 

Case stated by the Commissioner of Income Tax, Central and 
United Provinces, under Section 66 (2) of the Income Tax Ace, 
(Mip. Case No. 286 of 1934). 

STATEMENT OF CASE. 

The assessee is a Hindu undivided family styled “Gayaprasad 
Chhotelal.” The family owns some houses and is usually assessed 
on its income from property alone. It does not regularly carry 
on any business. But it had entered into a contract, with one 
Kanhaiyalal Jaju, to prosecute and finance his case pending in 
the High Court and, in the event of success, was to receive the 
expenses of the litigation and in addition the sum of Es. 21,000. It 
was stipulated that in the event of the obligor (Kanhaiyalal Jaju) 
losing the case the assessee was to get nothing. Kanhaiyalal 
Jaju won the case ultimately and in the financial year ending Slst 
1—23 
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March, 1932, paidBs. 16,000 to the astepsee as a result of a com- 
promise, out of the sum of Es. 21,000, in addition to the expenses 
incurred in the prosecution of the case. After deducting Ks. 440 
on account of interest paid by the assessce the Income Tax Officer, 
Gawnpore, assessed the assessee in the amount of Es. 14,560. It 
was contended before the Income Tax Officer that the transaction 
was a sort of wager and that the amount was not therefore, liable 
to be assessed. This contention was overruled by the Income Tax 
Officer on the ground that it, in fact, represented a payment in 
lieu of the assessee’s efforts for and the risk he incurred in invest- 
ing the money in the prosecution of the case. A copy of the assess- 
ment order will be found in Appendix A. 

An appeal was launched but was unsuccessful, the Assistant 
Commisssioner holding that the transaction was an “adventure in 
the nature of trade, commerce or manufacture ” and was there- 
fore, covered by the inclusive definition of the word “ business ” 
given in Section 2 (4) of the Income Tax Act and that the income, 
though casual and non-recurring was not exempt as it did not 
represent receipts not arising from business. In the event he dis- 
missed the appeal. Appendix E is a copy of the Assistant Commis- 
sioner’s order. 

The assessee has now made a petition under Section 66 o* 
the Income Tax Act praying that the petition may either he allow- 
ed and the assessment cancelled or the questions of law arising out 
of the appellate order referred to the Honourable the High Court 
for decision. No questions have been formulated by the assessee. 
The petition is in Appendix 0. 

In my opinion no question of law arises except the following 
questions which I am prepared to refer : 

(1) Did the sum of Es. 14,560 assessed by the Income Tax 
Officer represent income, profits or gains ? 

(2) If so, did that sum represent a receipt arising from busi- 
ness within the meaning of Clause (vU) of sub-Section (3) of Sec- 
tion 4 of the Indian Income Tax Act, 1922, and consequently 
excluded from the exemption conferred by that clause ? 

The assessee relies on the decision of their Lordships of the 
Privy Council in Gommiituoner o/ Income Tax v, Messre. Shaw 
Wallace <(; Company (6 I. T. C. 178) in which it was held that 
compensation for loss or cessation of business was not taxable. It 
is in connection with this decision of their Lordships of thePrivy 
Council that the first question which I am referring has to be 
examined. The argument for the assessee would be that because 
the transaction is an isolated one the profits from it are not 
“income”. Such a contention would rely upon those words in 
their Lordships’ judgment which are printed at the foot of page 180 
of Volume VI, I. T. C., and which begin : “ Income, their Lord- 
ships think, ” That passage contains part of the argument 
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fchati led lihoir Lordships io a cerbain conclusion in a case entirely 
(hfferenli in charn.cter from tlie present case — so different in 
character, indeed, that I contend that it can be very clearly dis- 
tinguished. 

The ground of distinction which I would draw is that a tran- 
saction which is in the nature of business may be a singular tran- 
saction by its inherent nature, that is to say, because it cannot be 
repeated, or by the accident of non-repetition, that is to say, it could 
bo repeated, but it does so happen that it has not been repeated. 
Where the transaction is singular only by the accident of non- 
repetition, then if it is a business transaction the doctrine of the 
exercise of continuous activity, as laid down in the Shaw Wallace 
decision, does not require to be applied. In other words, the deci- 
sion in the Shaw Wallace Case should, I submit, be held only to 
have been intended to apply to cases in which the transaction was 
singular by virtue of its inherent nature, Repetition was impracti- 
cable in the Slia^v Wallace Case, whereas in the present case, the 
transaction could have been repeated as often as clients could be 
obtained, and that is a restriction which applies to all classes of 
business. Had a second client offered on the same terms, there 
would have been two business transactions of this nature, and it is 
beyond my capacity to understand how the aggregate profits from 
two such transactions could not have been held to be income. If, 
however, such a conclusion could be founded on the Shaw Wallace 
Case, then the question would arise what number of transactions 
would be required to constitute such continuity of awjtivity as to 
take the case out of the ruling. It is submitted that the solution 
cannot bo sought on the lines of mere multiplication and that the 
proper ground for distinction is whether the singularity of the tran- 
saction is inevitable or accidental, and it should be held that the 
ruling m the Sha%o Wallace Case only applies where the singularity 
of the transaction is inevitable. 

An additional ground for distinction of the two cases is that 
’the solatium paid to Messrs, Shaw Wallace and Company was not 
income, profit or g lin arising out of a contract, whereas in the 
present case the amount is the outcome of a contract which turned 
profitable. It is the produce of a profitable bargain, which under 
the Indian Law is not illegal, though legality or illegality is irre- 
levant. 

For these reasons I hold that the answer to the first question 
which I have formulated is in the affirmative. 

The second question, therefore, arises. To this question I 
would, in the first place, answer that the transaction in question, 
though an isolated one, was not of a casual or non recurring nature, 
and, in the second place, that even if it were so, it could not be 
covered by Section 4 (3) {oii) of the Act because the sum 
undoubtedly was a receipt arising from business, and it is only 
receipts not arising from business or the exercise of a profession, 
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vocation or occupation which can be covered by that clause. My 
answer to the second question, therefore, is also in the affirmative. 
A decision in accordance with my view on the second question 
would be entirely in keeping with this Honourable Court’s previous 
decision in the case of Oh-mni Lai Ealyan Das which related to 
the taxation of brokerage earned in an isolated transaction (1 
1. T. C. 419421). 

Qopi Nath Kumru (for whom Harnandan Prasad), for the 
assessee. 

K. Verma, for the Crown. 

The judgment of the Court was delivered by 

Niamaidllah, J. — This is a reference by the Commissioner 
of Income Tax under Section 66 (2). The assessee is a Hindu 
undivided family, which owns a certain house property which is its 
principal source of income. In previous years income tax used to 
be assessed on the income of that property. In the year ending 
Slst Marcli, 1932 the family was assessed on an income which 
included a sum of Es. 15,000 received in a transaction to be pre- 
sently referred to. The question which arose before the assessing 
authorities was whether this sum of Es. 15,000 can be considered 
to be income, profit, or gain of business within the meaning of the 
Income Tax Act. The Income Tax Commissioner held that iii was 
income accruing from business and, therefore, taxable. He, how- 
ever, made a reference under Section 66 (2) on the application of 
the assessee, and the questions which we are called upon to answer 
are as follows : — 

(1) Did the sum of Es. 14,560 assessed by the Income Tax 
Officer represent income, profits or gains ? 

(2) If so, did that sum represent a receipt arising from busi- 
ness within the meaning of Clause {vii) of sub-Section (3) of Sec- 
tion 4 of the Indian Income Tax Act, 1922, and consequently ex- 
cluded from the exemption conferred by that clause ? 

It appears that one Kanhaiyalal Jaju was a party to an appeal 
pending in the High Court. The assessee entered into an agree- 
ment with Kanhaiyalal, under which the assessee undertook to 
supply funds needed for the prosecution of the appeal by Kanhaiya- 
lal who agreed to repay the sums to be advanced to him by the 
assessee together with an additional sum of Es. 'a 1,000 in case the 
appeal was decided in favour of Kanhaiyalal. It seems to be 
implied that if Kanhaiyalal was unsuccessful, he was not liable to 
repay any part of the advances made by the assessee, nor would he 
be liable to pay anything by way of compensation. The agreement 
was reduced to writing. The assessee, represented by one Chhotc- 
lal, executed an instrument stipulating to supply all funds needed 
by Kanhaiyalal for the prosecution of his appeal and to take formal 
receipts from the latter. The agreement proceeded to lay down 
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IhaL, in c;iKO the apjieal was successfal, Kanhaiyalal would pay 
back all the sums advanced by the assesses together with the sum 
of Es. 21,000 and that in case Kanhaiyalal failed to fulfil his under- 
taking, it would be open to the assesses to institute a suit for re- 
covery of the sums due under the agreement with interest at the 
rate of 9 per cent, per annum. The agreement further provided that 
in case any compromise was arrived at between Kanhaiyalal and 
Ills adversary, the assessee would be entitled to repayment of the 
sums advanced by him and also to the sum of Es. 21,000, referred 
to above. 

The assessee financed the litigation, and Kanhaiyalal won his 
appeal. Apparently Kanliaiyalal was not willing to pay the sum 
of Es. 21,000 in addition to the sums actually advanced. Eventual- 
ly a compromise was arrived at between the assessee and Kanhai- 
yaliil, under which the latter paid Es. 15,000 in full satisfaction of 
the assessee’s claim under the agreement referred to above. The 
Income Tax Department deducted a sum of Es. 440 on account of 
interest paid by the assessee, and assessed Es. 14,560 to income 
tax. This is the sum which is referred to in question No. 1. 

The learned advocate for the assessee has argued that the re- 
ceipt of Es. 15,000 by Kanhaiyalal in the circumstances already 
stated cannot be considered to be income, profit or gain from busi- 
ness within the meaning of Section 4 (3) (vii), Income Tax Act. 
He also contended that it is income of a casual nature and should 
be deemed to have been exempted by the aforesaid section. 
Eelianoe is placed on Commissioner of Income Tax v. Shaw 
Wallace d Company, in which their Lordships of the Privy Coun- 
cil made certain observations to the effect that the word “ busi- 
ness ” connotes continuity and regularity of transactions. In that 
case Messrs. Shaw Wallace and Co., agents of a certain petroleum 
company, were paid a large sum of money as compensation for the 
termination of their agency. The income tax authority treated it 
as income, profit or gain, and assessed it to tax. The Calcutta 
High Court held that it could not be considered to be income, gain 
or profit so as to attract the application of the Income Tax Act. 
Their Lordships of the Privy Council took- the same view, and 
observed : 

“ The object of the Indian Act is to .tax “ income ” a term 
which it does not define. It is expanded, no doubt, into ‘ income, 
profits and gains ’ ; but the expansion is more a matter of words 
than of substance. ‘Income’ their Lordships think, in this Act, con- 
notes a periodical monetary return ‘ coming in ’ with some sort of 
regularity or expected regularity, from definite sources. The source 
IS not necessarily one which is expected to be continuously produc- 
tive, but it most be one whose object is the production of definite 
return excluding anything in the nature of a mere windfall. Thus 
income has been likened pictorially to the fruit of a tree, or the crop 
of a field. It is essentially the produce of something, which is often 
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loosely spoken of as ‘ capital But capital, thougli possibly the 
source in the case of income from securities, is in most cases hardly 
more than an element in the process of production. 

Their Lordships also referred to the phrase “ business carried 
on by him ” in Section 10. In the end they held the payment to 
Messrs. Shaw Wallace and Company as no more than a Rolatium. 
We are clearly of opinion that the observations of their Lorclsiiips 
of the Privy Council quoted above which are strongly relied on by 
the assessee, should be taken in conjunction with the facts of that 
case and we are unable to hold that their Lordships intended to 
lay down that, unless the source of income is one which yields in- 
come periodically and not only once, the income derived from it 
cannot be assessed to tax. Circumstances are easily conceivable 
in which there can be no doubt that the receipt of a sum of money 
is the income, profit or gain from business, and yet it accrued only 
once. In the case before us there can be little doubt tliat tiic 
assessee embarked upon a transaction of loan in which unusual 
conditions were stipulated. He agreed to advance sucli sums as 
were needed by Kanhaiyalal for the prosecution of his apjieal and 
stipulated for its return together with profits on the sums advanc- 
ed. The profits were not calculated at a given rate of interest, but 
in a lump sum. It may be, as the learned advocate for the assussoc 
argues, that there was an element of speculation in the transaction, 
At the same time, it cannot be gainsaid that the transaction was 
one of loan from which the lender expected to derive considerable 
pecuniary profit. The business which yielded profit to the lender 
commenced from the date of the agreement and continued till the 
assessee realised the sum of Rs. 15,000 from Kanhaiyalal. There 
was continuity and regularity in the sense that he advanced sums 
from time to time, as occasions arose from Kanhaiyalal to borrow, 
took steps to enforce the agreement against Kanhaiyalal ami 
succeeded so far as to recover Rs. 16,000 out of the Rs. ‘21,000 ag- 
reed to be paid, over and above the sums actually advanced. Wo 
are clearly of opinion that tlie transaction amounted to business 
within the meaning of the Income Tax Act. We are unable to 
hold that this income was of a purely casual nature. On the con- 
trary, we think that it represents a return on the money invested 
by the assessee. To hold otherwise would imply that the income 
profit or gain, accruing from a single transaction or investment 
which is not akin to the assessee’s trade or avocation is not income, 
gain or profit from business which in our opinion, is contrary to 
the plain meaning of the words employed in the Act. That a 
single transaction or investment may be business cannot admit of 
doubt. Any receipts exceeding the capital must be treated as 
profit. It IS true that, if Kanhaiyalal had lost the case, the 
assesses would probably have lost all that he had advanced to him. 
That, however, is besides the point. The fact remains that he re- 
ceived Rs. 15,000 as a return on the sums which Kanhaiyalal had 
borrowed. 
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For the reasons given above wo answer both the questions in 
the aKirniative. The assessee shall pay the costs of this reference. 
We assess the fee of the advocate for the Department at Es. 150, 
for which a certificate shall be filed within the time allowed bvthe 
rules. 


Reference Answered. 


[In thk Aldahahad High Coitbx.] 
JUMliATAN DAS AND MADAN GOPAL, 7w re. 

NiatnatuUah and Bennet, ,TJ. 

November 30, 1934. 

Kiipkh 1?ax — Hindu Undividkd Family Owning Shake in 

llNJiH(ilSTKRKI) FxitM — ASSESSMENT OP PIBM TO SliPBR Tax — 

SnuHKytriiNr Assessment of Pkopits Paid to Hindu Family — 
Lrgahty — Pboviso to Section 65, Scope op — ‘ iNDiviDirAL.’ 
Meaning of-'Indian Income Tax Act (XI op 1922), Section 66. 

The word ‘ individual ’ in the Proviso to Section 56 of the 
Indian Income Tax Act is used in a wide sense and includes a 
Hindu undivided family, and. a Hindu undivided family having 
a share in an unregistered firm is not therefore liable to pay 
super-tax in respect of the amount of the prof its of the firm pro- 
portionate to its share, where the profits of the firm have been as- 
sessed to super-tax. 

Case stated by the Commissioner of Income Tax, Central and 
United Provinces, under Section 06 (3), Income Tax Act (Mis. 
No, 39 of 1934). 

The facts of the case are stated in the following statement of 
case made by the Commissioner!: 

“ By their order, dated the 25th August, 1933, in Miscellane- 
ous Case No. 380 the Hon’ble the High Court have been pleased 
under Section CO (3) of the Income Tax Act to direct the Commis- 
sioner to state a case on the following question of law framed by 
them : 

“ Whether the applicant is liable to pay super-tax on that part 
of its income which re})resentR profits received by it from the un- 
registered firms in it.s capacity as a partner in the firm, Jai Dayal 
Madan Gopal.” 

2, The facts of the case are as follows : 

The applicant is a Hindu undivided family carrying on busi- 
ness in the name and style of Messrs. Earn Eatandas Madan 
Gopal. The family is a partner of a half share in the registered 
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firm of Jai DayalMadan Gopal, Nandan Sahu, Benares, the other 
half being held by another Hindu undivided family known as Jai 
Dayal Sagarmal, which is an applicant in the connected Misc. 
Case No. 381. This registered firm was a partner in nine unre- 
gistered firms. For the assessment year 1929-30 the total income 
of the registered firm which was determined (after correction) to 
be Rs. 1,81,338 consisted entirely of its share of profits of the 
unregistered firms and included Rs. 1,32,522 on account of its 
share in two of the firms mentioned above which had been asses- 
sed to super-tax. Under Section 56 of the Income tax Act the 
registered firm as such was not liable to super-tax and no super 
tax was therefore levied on it. In assessing the applicant to sujier- 
tax for that year the Income Tax Officer, Benares, who had juris- 
diction to assess it, included its half share in the registered firm 
amounting to Rs. 90,669 determined its total income at Es. 98,409 
and after allowing a deduction of Rs. 75,000 being a maximum 
amount not liable to super-tax in the case of a Hindu undivided 
family, assessed to super-tax on the remaining amount of Rs. 28,409 , 
Subsequently on appeal the amount actually assessed to super-tax 
was reduced to Rs. 18,087. It was contended before the Income 
Tax Officer that the applicant’s share in the registered firm includ- 
ed profits exceeding Rs. 23,409 which had been assessed to super- 
tax in the hands of the unregistered firms and that for tliat reason 
under the proviso to Section 55 of the Income Tax Act, the appli- 
cant was not chargeable with any super-tax.” 

For the reason that the applicant was not an individual but a 
Hindu undivided family the Income Tax Officer overruled the con- 
tention. A copy of the assessment order will be found in Appen- 
dix A. An appeal followed which, so far as the particular conten- 
tion was concerned, was unsuccessful, the Assistant Commissioner 
holding further that in the hands of the applicant the income re- 
ceived by the registered firm from the unregistered firms 
in which it was a partner had ceased to retain the character of 
that income and that, therefore, also the applicant was not 
entitled to the benefit of the proviso to Section 56. Appendix B 
contains a copy of the appellate order. The applicant applied 
under Section 66 (2) for a reference to the High Court but the 
Commissioner of the time, being unable to discover any question 
of law, refused to state a case. Appendix C is a copy of 
the Commissioner’s order. The applicant then moved the Hon’ble 
the High Court under Section 66 (3) with the result that the 
Commissioner was directed to state a case on the question enun- 
ciated above. 

3. The opinion of the Commissioner is as follows : — 

“ In the case of the registered firm Jai Dayal Madan Gopal 
mentioned above the Hon’ble the High Court were pleased to hold 
that the firm in its corporate capacity could not be a partner in 
other firms, i.e., the nine unregistered firms to which reference 
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had been made above (vide Commissioner of Income Tax, United 
Provinces v. Jai Dayal Modem Gopal, Miscellaneous Case No. 663 
of 1931, decided on 23nd April, 1932)*. It follows as a corollary 
from this decision that the applicant as one of the partners in the 
registered firm is directly a partner in the unregistered firms in 
its capacity of a Hindu undivided family, and the question resolves 
itself into one of the interpretation of the word “ individual ” 
occurring in the proviso to Section 65 of the Income Tax Act. 
Under that proviso “where the profits and gains of an unregistered 
firm have been assessed to super-tax, super-tax shall not be pay- 
able by an individual having a share in the firm in respect of the 
amount of such profits and gains which is proportionate to his 
share.” The benefit conferred by the proviso is restricted to an 
“ individual ” having a share in an unregistered firm. If the word 
“ individual ” is held to include a Hindu undivided family, there is 
admittedly no liability to super-tax in this case. If on the other 
hand, it is held that the word is used in its connotation as an 
entity distinct from a Hindu undivided family, a company, etc., 
there is clearly no exemption from the liability. Under Section 3 
and the substantive part of Section 66 of the Income Tax Act the 
word “ individual ” is used obviously in its exclusive sense and 
the Oommissioner is unable to see why a different meaning should 
he attached to it in the proviso. The applicant being a Hindu 
undivided family, is therefore, it is respectfully submitted, not 
entitled to the benefit. Had the legislature intended to extend it 
to a partner other than an “ individual ” there was no impediment 
to its using the more extensive word “an assessee” or a “person” 
instead of the word “ individual. ” The Commissioner is, there- 
fore, of the opinion that the question should be answered in the 
affirmative.” 

E. N. Katju and Harnandan Prasad, for the assessee. 

K. Verma, for the Crown. 

The judgment of the Court was delivered by 

Niamatttllah, J. — This is a reference under Section 66 (3) 
by the Income Tax Commissioner. There is a connected reference 
No. 40 of 1934. The assessee in the present case is a joint Hindu 
family represented by its karta, Lala Bamratan Das. The assessee 
in the connected case is a joint Hindu family represented by its 
karta, Lala Jaidayal. The two joint families entered into a part- 
nership having equal shares and became a registered firm styled 
Jaidayal Madangopal. This registered firm (consisting of the two 
joint families as partners) became a partner in nine other unregis- 
tered firms. On a reference made by the Income Tax Commissio- 
ner on a previous occasion it has been held by a Bench of this 
Court that the registered firm (consisting of the two joint families) 
could not in law be a partner in the aforesaid nine unregistered 
firms. The result of this decision was that each of the two joint 

• Vidf 1933 I.T.R. 186. 

1-24 
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families was taken to be seyerally a partner in the nine unregis- 
tered firms and not as a component part of the registered firm. 

A snm of Es. 1,81,338 was received by the registered firm as 
its share of the profits from some of the unregistered firms of which 
it had become a partner. The share of each of the two joint 
families in such profit came to Es. 90,669. This, added to the 
other income of the joint family represented by L. Eamratan Das, 
gave a total of Es. 98,409, on which the Income Tax Department 
assessed a super- tax after making allowance for Es. 75,000 up to 
which a joint Hindu family is exempt from the payment of super- 
tax. An objection was taken on behalf of L. Eamratan Das to 
the sum of Es. 90,669, being included as part of the income of his 
joint family for the purposes of super-tax on the ground that the 
same was exempt from payment of super-tax under Section 65, 
Proviso, Income Tax Act. The objection was overruled. The 
Income Tax Commissioner was directed by an order of this Court 
dated 26th August, 1933, to submit a case for the determination of 
the following question : — 

Whether the applicant is liable to pay super-tax on that part 
of its income which represents profits received by it from the un- 
registered firms in its capacity as a partner in the firm, Jai Dayal 
Mad an Gopal ? 

The Income Tax Commissioner has recorded his opinion as 
regards the proper construction of the word ** individual occur- 
ring in the Proviso to Section 66 on which the decision of this 
case turns. Section 66 runs as follows : 

“ In addition to the income-tax charged for any year, there 
shall be charged, levied and paid for that year in respect of the 
total income of the previous year of any individual, Hindu un- 
divided family, company, unregistered firm or other association of 
individuals, not being a registered firm, an additional duty of in- 
come-tax (in this Act referred to as super-tax) at the rate or rates 
laid down for that year by Act of the Indian Legislature : 

Provided that, where the profits and gains of an unregistered 
firm have been assessed to super-tax, super-tax shall not be pay- 
able by an individual having a share in the firm in respect of the 
amount of such profits and gains which is proportionate to his 
share.^’ 

The learned advocate for the department has strenuously con- 
tended that the word ‘‘ individual ’’ occurring in the Proviso must 
be assigned the same meaning as it bears in the main section* He 
points out that the word “ individual has been used in the section 
as not including a Hindu undivided family which is separately 
referred to, and contends that the same word occurring in the 
Proviso must be taken to be used in an exclusive sense. He also 
argues that the Legislature has not advisedly used in the Proviso 
the word “ person ’’ which includes a Hindu undivided family 
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[Section 2 (9)]. As against this the learned advocate for the asses- 
see lays stress on the fact that no reason can be suggested why a 
differential treatment should have been made in case of an indi* 
vidual, implying a man or a woman, and a Hindu undivided family 
should have been made liable to pay super-tax a second time. The 
learned advocate for the department suggested that the difference 
is due to the fact that a Hindu undivided family is exempt from 
payment of super-tax where its income does not exceed Es 73,000, 
while any other perstm is liable to pay super-tax on the excess 
over lis. 30,000. 

We have carefully considered the phraseology of Section 65 
and its Proviso and the policy underlying the whole Act and are 
of opinion that the word “ individual ” has been used in the Pro- 
viso in a slightly wider sense than the same word occurring in the 
section itself. Ordinarily where the same word occurs in two 
different parte of the same section the same meaning should be 
assigned to it, but if there is anything in the context to indicate a 
different meaning or the principle underlying the section makes 
it more logical to assign a different but legitimate meaning it is 
permissible to construe the same word occurring in two parts of 
the same section differently. Section 55 lays down generally that 
every individual, joint Hindu family, company, unregistered firm 
(a registered firm is separately provided for) or other association 
of individuals is liable to pay super-tax in addition to the income- 
tax payable under the Act. As the section makes, inter alia, an 
unregistered firm liable to super-tax, the Proviso is intended to 
make it clear that the component parts of such unregistered firm 
cannot be made to pay super-tax if the firm itself has already paid 
it. If the contention put forward on behalf of the department be 
accepted the result will be somewhat anomalous in a case in 
which an unregistered firm consists of partners one of whom is a 
Hindu undivided family, as on the profits received by individual 
partners none of them except the Hindu undivided family will be 
liable to pay-super-tax, the firm itself having already paid it. The 
Hindu undivided family though similarly situated will be called 
upon to pay super-tax a second time. It seems to us that the Pro- 
viso to Section 65 provides in case of super-tax what Section 14 
(2) (b) does in reference to income tax. The scheme of the Act 
appears to be that where the income of an assessee is part of the 
income of a firm which has already paid income tax and super-tax 
the assessee should not be called upon to pay any income tax or 
super-tax on the amount received by him as his share of the pro- 
fits of the firm. The use of the word “ individual ” in the Proviso 
was not, in our opinion, intended to exclude from its benefit a 
Hindu family. It cannot be denied that the word is wide enough 
to include a group of persons forming a unit. The context in 
which it occurs suggests to our mind that it has been used to 
indicate one of the component parts of an unregistered firm. 
It is followed by the words “ having a share in the firm” 
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which indicates that the word is intended to connote an “ indivi- 
dnal partner ”, be he a person or the legal entity, the Hindn undi- 
vided family. 

The argument that only a single individual as distinguished 
from a Hindu undivided family was intended to have the benefit 
of the Proviso because he is liable to pay super-tax on his income 
in excess of Es. 30,000 while a Hindu undivided family is exempt 
from super-tax where its income does not exceed Es. 76,000 does 
not impress us. The reason why a higher limit is fixed for a 
Hindu undivided family is obviously the consideration that its in- 
come is shared by all the co-parceners, whereas in the case of an 
ordinary individual the income belongs to him exclusively. 

For these reasons we think that the word “ individual ” in the 
Proviso to Section 56 includes a Hindu undivided family and the 
difficulty in adopting that construction is due to the somewhat 
inartistic drafting of it. 

The result is that we answer the question referred to us in 
the negative. We assess the fee of the advocate for the Commis- 
sioner at Es. 160. The costs of this reference shall be paid by 
the department. The legal practitioner’s fee, for which a certifi- 
cate has been filed shall be taxed as costs. 

Beferenoe answered. 


[In Thb Calcutta High Couet.] 
COMMISSIONEE OP INCOME TAX, BENGAL 

V. 

HCNOEEPOED INVESTMENT TEUST, LTD. 

Loet-Williams and Jack, JJ. . 

January 11, 1936. 

Income Tax — Pbaotiob — Application fob Leave to Ap- 
peal TO Pbivv Council — Whbtheb Govbbned by Obiginal Side 
Rules — Nature op High Court’s Jurisdiction in Income Tax 
Ebpebencbs — Civil Pbooedube Code (Act V op 1908), Sections 
122, 129 AND 98, Order 46 — Calcutta High Court Bulbs and 
Orders, Chap. XXXIII — Income Tax Act (XI of 1922), Sec- 
tions 66 AND 66-A. 

The jurisdiction conferred on the High Courts by Section 66 
of the Indian Income Tax Act is a special jurisdiction and forms 
no part of the High Courts' Original or Appellate jurisdiction^ 

Buies contained in Chapter XKXIII of the Buies and Orders 
of the Calcutta High Court in so Jar as they alter the provisions of 
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Order 45 0 / the Civil Procedure Code apply to matters arising 
within the Original Civil jurisdiction of the High Court and have 
no application to income tax appeals which are governed solely hy 
the provisions of the Civil Procedure Code. 

Oases referred to : 

Aloock Ashdown Go., Ltd. v. Chief Eevbnub Atjthobitt 
[1923] (T.L.E. 47 Bom. 742 ; 60 LA. 227 ; 28 O.W.N. 762 ; 75 
I.C. 392 ; A.I.E. 1923 P.C. 138 ; 1 1.T.C. 221). 

Makhan Lal Eam Saeup, In re [1926] (86 I.C. 27 ; 23 
A.L.J. 40 ; A.I.E. 1925 All. 298; 1 1.T.C. 416). 

Eaja Pbobhat Chandra Baeda, In re [1926] (I.L.E. 62 
Cal. 646 ; 87 1.0. 653 ; A.I.E. 1925 Cal. 593 ; 1 1.T.C. 414). 

Smith v. Williams (8 Tax Oas. 321). 

Application by the Commissioner of Income Tax, Bengal, for 
a certificate for leave to appeal to the Privy Council against the 
decision of the Calcutta High Court in The Hungerford Investment 
Trust, Ltd., In re, reported at (1935) 3 I.T.E. at p. 66. 

JUDGMENT. 

Lobt- Williams, J. — This is an application by the Commis- 
sioner of Income Tax, Bengal, for a certificate that this is a fit 
case for appeal to His Majesty in Council. 

The petition was presented on November 12th, the first day 
of sitting of the Court after the long vacation and was within 
time. But counsel on behalf of the respondents objected that 
although the petition had been served upon his clients, the notice 
of motion served upon them was insufiScient because it was not 
in proper form. The notice omitted to call upon the opposite 
party to show cause as required by Chapter XXXIII, Eule 3, of 
the Eules and Orders of this Court. The Court gave leave to the 
petitioner to amend the notice and directed him to re-serve it. 
This was done on November 13th. 

Counsel for the respondents then objected that the petition 
was barred by limitation because the amended notice was not 
given for the first day fixed for hearing Privy Council matters 
after the long vacation, as required by the rule and the provisions 
of the Limitation Act. 

The Advocate-General on behalf of the petitioner countered 
this objection by arguing that Chapter XXXIII, Eule 3, thereof 
has no application to income tax appeals, and that these are 
governed solely by the provisions of the Code of Civil Procedure. 
The point is of importance, because hitherto it has been assumed 
that the practice on petitions for leave to appeal to the Privy 
Council in income tax matters is governed by Chapter XXXIIl, 
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and this practice has been followed for many years. Knles under 
the Income Tax Act have been made by this Court and are con- 
tained in Chapter XXX-A, but they do not touch che point in issue 
which is a matter of practice. 

Section 106 (2) of the G-overnment of India (Consolidating) 
Act, 1915, provides that 

“ The High Courts have not and may not exercise any 
original jurisdiction in any matter concerning the revenue or 
concerning any act ordered or done in the collection thereof, 
according to the usage and practice of the country or the law 
for the time being in force.” 

But Section 66 (1) of the Income Tax Act provides that “ If 
in the course of any assessment under this Act or any proceeding 
in connection therewith other than a proceeding under Chapter 
VIII, a question of law arises, the Commissioner may, either on 
his own motion or on reference from any income-tax authority 
subordinate to him, draw up a statement of the case and refer it 
with his own “ opinion thereon to the High Court ” ; and Sub- 
Sections (2) and (3) provide for similar references at the instance 
of the assessees. 

Sub-Section (5) provides “ The High Court, upon the hearing 
of any such case, shall decide the questions of law raised thereby, 
and shall deliver its judgment thereon containing the grounds on 
which such decision is founded and shall send to the Commis- 
sioner by whom the case was stated a copy of such judgment 
under the seal of the Court and the signature of the Eegistrar, 
and the Commissioner shall dispose of the case accordingly....” 

It is clear, therefore, that the jurisdiction conferred upon the 
Court by this section is a special jurisdiction and forms no part of 
the Court’s original or appellate jurisdiction. (See Boya Probhat 
Chandra Barua’s Case, and Alcock Ashdown Case) and, as was 
decided in the case of In re Makhan Lai Ram Sarup, the High 
Court is not a Court of appeal in income tax cases. Its functiodb 
are confined strictly to the disposal of references on points of law 
under this section. 

Section 66-A (1) provides that “ When any case has been 
referred to the High Court under Section 66, it shall be heard by 
a Bench of not less than two Judges of the High Court, and 
in respect of such case the provisions of Section 98 of the Code 
of Civil Procedure, 1908, shall, so far as may be, apply notwith- 
standing anything contained in the Letters Patent of any High 
Court established by Letters Patent or in any other law for the 
time being in force.” 

Sub-Section (2) provides that An appe.al shall lie to His 
Majesty in Council from any judgment of the High Court deli- 
vered on a reference made under Section 66 in any case which 
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the High Court certifies to be a fit one for appeal to His Majesty 
in Council.” 

Sub-Section (3) provides that “ the provisions of the Code of 
Civil Procedure, 1908, relating to appeals to His Majesty in Coun- 
cil shall, so far as may be, apply in the case of appeals under this 
section in like manner as they apply in the case of appeals from 
decrees of a High Court.” 

Sub-Section (6) provides that “ Nothing in this section shall 
be deemed — (a) to bar the full and unqualified exercise of His 
Majesty’s pleasure in receiving or rejecting appeals to His Majesty 
in Council, or otherwise however, or (6) to interfere with any 
rules made by the Judicial Committee of the Privy Council, and 
for the time being in force, for the presentation of appeals to His 
Majesty in Council, or their conduct before the said Judicial 
Committee.” 

Section 98 (1) of the Code of Civil Procedure provides that 
Where an appeal is heard by a Bench of two or more Judges, 
the appeal shall be decided in accordance with the opinion of such 
Judges or of the majority (if any) of such Judges.” 

Section 98 (2) provides that “ Where there is no such major- 
ity which concurs in a judgment varying or reversing the decree 
appealed from, such decree shall be confirmed. 

Provided that where the Bench hearing the appeal is com- 
posed of two Judges belonging to a Court consisting of more than 
two Judges, and the Judges composing the Bench differ in opinion 
on a point of law, they may state the point of law upon which 
they differ and the appeal shall then be heard upon that point only 
by one or more of the other Judges, and such point be decided 
according to the opinion of the majority (if any) of the Judges who 
have heard the appeal including those who first heard it.” 

Section 98 (3) provides that ” Nothing in this section shall be 
deemed to alter or otherwise affect any provision of the Letters 
Patent of any High Court.” 

Sections 109-112 and Order 45 in the First Schedule deal with 
the matter of appeals to the King in Council. 

Order 45, Rule 2, provides that “Whoever desires to appeal to 
His Majesty in Council shall apply by petition to the Court whose 
decree is complained of.” 

Rule 3 provides that (1) “JEvery petition shall state the 
grounds of appeal and pray for a certificate either that, as regards 
amount or value and nature, the case fulfils the requirements of 
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Section 110, or that it is otherwise a fit one for appeal to His 
Majesty in Council.” 

(2) “Upon receipt of such petition, the Court shall direct 
notice to be served on the opposite party to show cause why the 
said certificate should not be granted.” 

Section 121 of the Code provides that “ The rules in the first 
Schedule shall have effect as if enacted in the body of this Code 
until annulled or altered in accordance with the provisions of this 
part.” 

Section 122 provides that “ High Courts established under the 
Indian High Courts Act, 1861, or the Government of India Act, 
1916, and the Chief Court of Oudh, may, from time to time after 
previous publication, make rules regulating their own procedure 
and the procedure of the Civil Courts subject to their superin- 
tendence, and may by such rules annul, alter or add to all or any 
of the rules in the First Schedule.” 

Section 123 provides for the constitution of a Committee to 
be called the Buie Committee. 

Section 124 provides that “Every Kule Committee shall make 
a report to the High Court established at the town at which it is 
constituted on any proposal to annul, alter or add to the rules in 
the first Schedule or to make new rules, and before making any 
rules under Section 122 the High Court shall take such report 
into consideration.” 

Section 126 provides that the Buies shall be subject to cer- 
tain sanctions. 

Section 127 provides for the publication of the rules in 
the Gazette of India or the local official Gazette, as the case 
may be. 

Section 128 states the matter for which the rules may 
provide. 

Section 129 provides that “ Notwithstanding anything in this 
Code, any High Court established under the Indian High Courts 
Act, 1861, or the Government of India Act, 1916, may make such 
rules not inconsistent with the Letters Patent establishing it to 
regulate its own procedure in the exercise of its original civil 
jurisdiction as it shall think fit, and nothing herein contained shall 
affect the validity of any such rules in force at the commencement 
of this Code.” 

No rules have been made by this Court under the provisions 
of Section 122 which alter the jfi'ovisions of Order 46. The rules 
in Chapter XXXIII, so far as they have the effect of altering the 
provisions, have been made under Section 129 and apply to 
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matters arising within the original civil ]‘urisdiction of the Court 
and therefore have no application to income tax appeals. The Act 
does not lay down any rules of procedure for references under 
Section 66 of the Code and this Court has made the rules contain- 
ed in Chapter XXX-A. This it had jurisdiction to do in the absence 
of any specific provision in the Act. [Smith v. Williams, (8 Tax 
Cases 321), per Sankby, J.]. In Section 66-A specific provision 
has been made and the procedure therein laid down must be 
followed. 

The result is that the petition in this case was presented to 
the Court within time, and the Court directed notice to be served 
on the opposite party as provided in Order 46. In my opinion, 
this case raises a substantial question of law, and is one of great 
public importance, and is a fit case for appeal to His Majesty in 
Council. Therefore, the certificate is granted and the petition 
allowed with costs. 

Jack, J. — I agree. 

Certificate granted. 


[In the Rangoon High Coubt.] 
COMMISSIONER OP INCOME TAX, BURMA 

V, 

M. A. L. CHETTIYAE FIRM, RANC4()ON. 

Pago, C.J., Mosely and “Ba U, .TJ. 

January 28, 1936. 

Intbbmst — Taking Febsh Peomissoby Note fob Intkbbst 
— Intkbkst Kntkbed in Accounts as Rbcbivex) and so Statko 
IN Bbobit and Loss Account — Income Tax — Inoomk Tax Act 
(.Ki oil' 1922), Sections 10 and 18. 

Where a debtor executed a promissory note for Bs. 8?, 518 
being interest due on a prior debt and both in the interest account 
of the assessees and in the account which they Jeept relating to the 
debts of their respective debtors, the interest in question was shown 
as having been received by the assessees during the year of account, 
and it was so stated in the profit and loss account of the firm : — 
Held, that there was material upon which the income tax authori- 
ties could come to the conclusion that the sum of Bs. 87,618 was 
interest upon loans that had accrued to the assesses in the account- 
ing year and as such assessable to income tax. 

In effect what happens in such eases is that the assessees 
are content to stay their hand in connexion with the recovery 
of the loan and interest under the old transaction in considera- 
tion of the obligation undertaken by the debtors under the new pro- 
missory note which consists of the interest due 'under the old loan 
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which is capitalised for the purpose of the new transaction. In 
other words, the assessees were investing the old interest as capital 
in the new loan. 

Cases referred to : 

COMMISSIONEB OP INCOME TaX, BuBMA V. V. S. A. E. PiBM, 
Eanqoon, [1936] (8 I.T.E. 168 ; 13 Bang. 123.) 

Sbobetabt op the Boabd op Ebvenue, Income Tax, 
Madeas V. Abunachalam Ohettiab and Beothbbs [1921] 
(A.I.E. 1921 Mad. 427 ; 39 I.C. 482; 44 Mad. 66) (S. B.). 

Eaja Eaghtjnandan Peasad Singh v. Commissionee op 
Income Tax, Bieab and Obissa, [1933] (1 I.T.E- 113 ; A.I.E. 
1933 P.C. 101 ; 142 I.C. 446 ; 60 LA, 133 ; 12 Pat. 305) (P.C.). 

A. Egger, for the Commissioner of Income Tax. 

N. M. Cowasjee, for the assessees. 

Page, C. J. — In this case the question propounded is : 

“ Whether there 'was evidence on which the Income Tax 
Officer could conclude that the assessees’ method of accounting 
was the mercantile or accrued method in respect of the sum of 
Es. 27,518, interest from non-Chettyar debtors shown in the 
assessees’ accounts and taxed in the assessment ”. 

In my opinion this case is governed by the decision of this 
Court in Commissioner of Income Tax, Burma v. V.8.A.Ii. Firm, 
Bangoon. The only dififerencein the facts between the two cases is 
that, whereas in Commissioner of Income Tax, Burma v. V.S.A.B. 
Firm, Bangoon, the new promissory note related both to the prin- 
cipal and the interest that had accrued upon it, the new promissory 
note in the present case refers to the interest only. In my opinion 
the same principle governs the two cases. As was pointed out in 
Commissioner of Income Tax, Burma v. V.S.A.B. Firm, Bangoon, 
the real question that falls for determination is ; 

“Whether there were materials before the Income Tax 
Officer upon which he could find that the sum of Es. 67,511 was 
interest upon loans that had accrued to the assessees in the 
accounting year, and as such was assessable to income tax for the 
year 1933-34 ’’. 

We have heard an elaborate argument on behalf of the 
assessees, the burden of which was that the Income Tax Officer 
had arrived at a wrong conclusion upon the materials before him. 
It is necessary to emphasize once more that the question is not 
whether the conclusion at which the income tax authorities arrived 
was correct, but whether there was material before the income tax 
authorities upon which they could have arrived at the copclusion 
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which they reached. There is little to add to the judgment in 
Gomminsioner of Lnoome Tax, Burma v. K.S. J.i2. Firm, Rangoon. 
It is not uninstructive however, to notice how the matter was put 
in a case to which the learned advocate for the assessees referred, 
Secretary to the Board of Revenue, Income Tax, Madras v. Aruna- 
ohalam Ghettiar and Brothers. In that case a Special Bench of 
the Madras High Court was dealing with a case stated under Sec- 
tion 61 of the Income Tax Act (VII of 1918), and, as Wallis, C.J., 
pointed out, the only question that was argued in that case was : 

“ Whether money which became due to a money-lending firm 
in the course of its business by way of interest in the year of ac- 
count or year on the income of which the tax is to be assessed for 
the current year, is to be treated as part of the assessable income 
Cor that year of account, although it was not recovered or realised 
by the firm in that year, either in cash or by adjustment in the 
account,” 

And in course of his judgment Napxeb, J., (at p. 92 of I.L.lt 44 
Mad.) expressed the opinion that ‘‘ if a person entitled to receive 
money agrees with his debtor to let the money stand in the hands 
of the debtor, either by way of deposit or as a fresh loan or invest- 
ment, that would, in my opinion, amount to receipt.” 

In the present case in the course of the argument I asked the 
learned advocate for the assessees what liis defence would be if 
after a fresh promissory note had been executed a suit had been 
brought against the debtors to recover the interest due under the 
old loan, and his answer inevitably was that the old loan had been 
discharged by the acceptance of the new promissory note. As was 
})ointed out in tlic Gommissioner of Income Tax, Burma v. V. S. 
A. R. Firm, Rangoon, in Baja liaghunandan Prasad Singh v. 
Gommissioner of Income Tax, Bihar and Orissa, Lord Macmillan 
had observed : 

” that tlic sum of Bs. 2,38,185 was not shown separately as 
interest realised in the assessees’ books of account of that year (».e., 
1904) either in the interest account or in the personal account of 
the debtor — a finding which seriously stultifies the question as 
framed by the Gommissioner.” 

Now, in the present case as in Commissioner of Income Tax, 
Burma v. V. S. A. H. Firm, Rangoon, both in the interest account 
of the assessees and in Uie account which they kept relating to the 
debts of their respective debtors the interest in question is shown 
as having been received by the assessees during the year of 
account, and it is so stated in the profit and loss account of the 
firm. 

The learned advocate for the assessees contended that it was 
inevitable that this sum, representing the interest under the old 
loan should have been entered as “ received ’’ in the interest 
account and the debtors ’ account kept by the assessees. He stated 
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that the assessees ‘'must give credit for the interest in their 
accounts ’’ : but that is not so. Where accounts as between the 
assessees and other Ohettiyar firms are concerned no doubt accord- 
ing to the system of accounting adopted by the assessees interest 
accrued during the accounting year is entered in the accounts as 
interest for which the assessees took credit as having been received 
during the accounting year, and as they have adopted that method 
of accounting m respect of other Ohettiyar firms no complaint is 
raised to the effect that notional receipts of interest should not be 
treated for purpose of income tax as upon the same footing as 
actual receipts. 

The mercantile system probably works out as satisfactorily to 
the assessees and the income tax authorities as does the method of 
accounting known as the cash system. But it so happens that 
in connection with their transactions with non-Ohettyars the 
assessees normally adopt the cash system, and if in connection 
with a transaction such as that under consideration in which a 
fresh loan is taken for debts already accrued from non-Chettyars the 
cash system of accounting had been adopted, so far from there 
being any necessity for an entry in their books of account that the 
assessees had “ received ” the interest, which had accrued but not 
been actually received, such an entry would have been contrary to 
the form of accounting that they had adopted. It appears however 
that in transactions with non-Chettyars in which a fresh loan is 
taken for an accrued debt the assessees — indeed the Ohettiyar 
community in general — adopt the mercantile system of accounting, 
and on the acceptance of a new promissory note treat the interest 
which forms part of the capital loan under the new promissory 
note as having been received by the assessees from their debtors. 
In effect what happens is that the assessees are content to stay 
their hand in connection with the recovery of the loan and interest 
under the old transaction in consideration of the obligation under- 
taken by the debtors under the new promissory note which consists 
of the interest due under the old loan which is capitalised for the 
purpose of the new transaction. In other words, as the learned 
Government Advocate pointed out, the assessees were investing the 
old interest as capital in the new loan. 

In such circumstances it appears to me that there was 
material before the Income tax Officer upon which he could come 
to the conclusion that the sum of Rs. 27,618, was interest upon 
loans that had accrued to the assessees in the accounting year, and 
as such was assessable to income tax for the year 1933-34. 

I would answer the question propounded in the affirmative. 
The learned Government Advocate is entitled to his costs, 
ten gold mohurs. 

Mosely, J.~I agree. 

Ba U, J. — I agree. 

Question ansmfed. 
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[In 1’n.K AiibAHAJJAij High Coubt.] 

I’AKUHfl LAL rHAHV LAJi r. COMMIKSIONKR OF 
INOOMF TAX, CKNTliAIj AND UNITKJ) PKOVINCEK. 

Niamalullah and J^ennet, JJ. 

23rd November, 1934. 

Film — Hindu Undivided Family — Whktheb uan be Pakt- 
NKIl IN A HTbM— ‘ FiBM ’, ‘ PARTNBBHHir ’, MEANINGS ON — TN- 
coMK Tax Act (XI on 1922), Hection 2 (B-A), Section 20-A. 

No partnership could he legally constituted between a joint 
Hindu family and a firm. 

The ruling in Jai Dayal Madan Gopal, In re [1933 I. T. K. 
18(5] that one firm cannot legally he a partner in another firm is 
not confmed to registered firms hut applies to all firms. 

Reference made by the OommisBionor of Income Tax, Central 
and United Provinces, under Section 6(i (2) of the Income Tax Act, 
XI of 1922 [Mis. Case No. 384 of 1933]. 

H. K. T)ar and Din Dayal, for the assessee. 

E. Verma, for the Commissioner of Income Tax. 

The judgment of the Court was delivered by 

Niamatullah, J. — This is a reference by the CommiBsioner 
of Income Tax on a direction of this Court on an application made 
by an iiHKesHeo. The facts are somewhat complicated. There is 
a joint family in Muttra which has various firms and one of those 
linns is styled J'arbliu Lai I’earey Lai. This firm Parbhu Lai 
I’earey Lai has been in existence with effect from the year 
I‘.)32-33. .Previous to that there was no separation in the joint 
family and the joint family was somewhat loosely described as 
Parbhu Lai Poarey Lai. An assessment was made for the year 
1931-32 on the income of the previous year and in making that 
aHHesKincut the Income Tax Officer of Muttra found in the books 
of the joint family a certain khata called Onkar Mai Babu Lai sir 
account which stood as follows : — 

Bs. A. P. 

Credit 78,910 2 9 

Debit ... ... ... ... 47,299 14 0 

Profit 31,610 4 9 

Total ... 78,910 2 9 

hlmpiiries were made from Bombay and it was found that the 
Bomlniy firm of Onkar Mai Babu Lai had heavy losses during the 
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year under assessment and the Muttra joint family Parbhu Lai 
Pearey Lai had also losses. No income-tax therefore was 
assessed on either the joint family in Muttra or the firm On- 
kar Mai BabuLalin Bombay, but the income-tax authorities 
have assessed income-tax on what they allege to be a firm 
constituted by the partners, one partner being the joint 
family Parbhu Lai Pearey Lai in Muttra and other 
partner being the firm Onkar Mai Babu Lai in Bombay. The 
transactions of this alleged partnership show a profit and 
therefore that profit has been assessed to income-tax. Ob- 
jection was taken by Parbhu Lai Pearey Lai and those ob- 
jections were overruled and Parbhu Lai Pearey Lai also sub- 
mitted an application to the Income Tax Commissioner to 
make a reference to this Court. The Income Tax Commissioner 
held that no question of law arose as in his opinion there was a 
partnership. This Bench held that the decision as to whether 
there was a partnership was a decision on a question of law and 
that as a question of law had arisen under Section 60 (2) the In- 
come Tax Commissioner was bound to make a reference to this 
Court, Accordingly this Court selected seven of the questions in 
the application of Parbhu Lai Pearey Lai and required the Com- 
missioner to make a statement on the case. That statement has 
now been supplied. 

The first of these questions is : 

‘ Whether the association of the firm, Messrs. Parbhu Lai 
Pearey Lai of Muttra and of the firm Messrs. Onkar Mai Babu 
Lai of Bombay in certain joint transactions in 1929-30 could and 
did form in law a new partnership or a new firm within the mean- 
ing of Section 239 of the Indian Contract Act or of any other 
law.’ 

Learned counsel for Commissioner has taken objection to the 
wording of this question and he alleges that the attention of the 
Income-tax Commissioner was not drawn to the importance of 
the word firm ” and that in fact Parbhu Lai Pearey Lai of 
Muttra during the year in question were not a firm but were a 
joint Hindu family. This in fact has been stated by the Com- 
missioner. Learned counsel desired further that enquiry should 
have been made in regard to Onkar Mai Babu Lai of Bombay. 
But we consider that it is too late now to raise any point as lo 
whether Onkar Mai Babu Lai are a firm or a joint Hindu family 
as all along they have been described by the Commissioner and 
the authorities under him as a firm. Therefore the question is 
whether a partnership can be formed by an association of a joint 
Hindu family in Muttra with a firm in Bombay. This question 
of the interpretation of the word “ partnership ” has been already 
before this Court. We may mention that in Section 3 of the In- 
come Tax Act income-tax may be charged 

* On all income, profits and gains of the previous year of 
every individual, Hindu undivided family, company, firm and 
other association of individuals.’ 
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The only word in this section under which the alleged 
partnership could be brought is the word “ firm In Section 2 
{6-A) it is stated that “ Firm ”, ” partner ” and ” partnership ” 
have the same meanings respectively as in the Indian Contract 
Act, 1872. In Section 239 of the Contract Act it is stated ; 

‘ Partnership is the relation which subsists between persons 
who have agreed to combine their property, labour or skill in 
some business and to share the profits thereof between them.’ 

Persons who have entered into a “partnership” with one 
another are called collectively a “firm No doubt, in the General 
Clauses Act which was in force at tlie time of the Contract Act 
there was a definition which is similar to the definition in the 
General Clauses Act, X of 1897, for the word “ person ”. Th.s 
definition in Section 3 (39) states that “ person ” shall include any 
company or association or body of individuals, whether incorporat- 
ed or not. If, therefore, that definition were to be applied to the 
Contract Act, Section 239, then the argument for the Commis- 
sioner would be correct. It is however provided in Section 3 of the 
General Clauses Act that these definitions should not be applied if 
there is anything repugnant in the subject or context. In Chapter 
XI on Partnership in the Contract Act there are various provisions 
in regard to the death of partners and matters of that nature 
which will clearly not apply to a firm. This matter has already 
been considered by a Bench of this Court in a ruling reported in 
Jai Dayal Madan Gopal of Benares — In the waiter of [(1933) 1 
l.T.H. 186]. The reference in that case was : 

‘ Whether having regard to the deed of partnership, dated 
April 10, 1928, and to other relevant evidence on the record, the 
finding that the registered firm Jai Dayal Mudiin Gopal of Bena- 
res is in its corporate capacity a partner in nine other firms bear- 
ing the same name was a legal and proper finding V’ 

Botli learned judges held that one firm cannot legally be 
a partner in another firm. Learned counsel for the Commis- 
sioner argued til at this ruling was in regard to registered firms. 
A firm is registfired under Hoction 20-A of the Income Tax 
Act and any firm constituted under an instrument of pai iner- 
ship specifying the individual shares of the partnership may 
apply for registration. It will be observed that this provision 
prevents a Ilindu joint family from applying for registration us a 
firm. Hut wc arc of opinion that the ruling in question does not 
draw a distinction between a registered firm and any firm. On 
page 1,000 (of 1932 A.L.J.) the learned Chief Justice, stated; 

‘ But if the question wore asked whether one firm can legally 
be a partner in another firm then I would unhesitatingly proceed 
to answer it. There is authority for the view that one firm can- 
not legally bo a partner in another firm. 
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This passage shows that no importance was attached by their 
Lordships to the point that the firms in that particular case had 
been registered under the Income Tax Act. We consider that we 
should follow this ruling in the present case and we therefore 
hold that no partnership could be legally constituted between the 
Bombay firm and the Hindu joint family in Muttra. Under these 
circumstances the answer to the first question must be in the ne- 
gative. This governs all the other remaining six questions in the 
case and in our opinion the income tax authorities have no power 
to impose a fine under Section 26 of the Act on the ground that 
the alleged partnership did not report its discontinuance. With 
these observations we direct that our opinion shall be forwarded 
to the Income Tax Commissioner. We allow costs to the appli- 
cant at Bs. 200 for which a certificate has been filed, This covers 
the present hearing and also the former hearing. We also assess 
for the use of the department the fees of learned counsel for 
Commissioner at Es. 150. 

Reference answereil. 


[In the Aelahabad High Coubt,] 

SHIVNATH PEASAD 

V. 

COMMISSIONEE OF INCOME TAX, CENTEAL 
AND UNITED PEOVINOES. 

Niamatullah and Bennet, JJ. 

March 1, 1936. 

Ebfebenob — Appeal to Assistant Commissioneb Dismiss- 
ed AS Time-babbed — Eepebenob, Competency op — Indian In- 
come Tax Act {XI op 1922), Sections 31, 32 and 66 (3). 

Where an appeal to the Assistant Commissioner is dismissed 
on the ground that it is time-barred there is no order under Sec- 
tion SI, 3S or 88 of the Income Tax Act and the High Court can- 
not direct the Commissioner of Income Tax to state the case 
under Section 66 (5) of the Act. 

Jot Eam Shbb Singh v. Commissioneb op Income Tax, Cbn- 
TBAL AND UNITED Pbovinoes [1934] (I.L.E. 56 All. 933 ; 1934 
I.T.E. 129) referred to. 

Application under Section 66 (3) of the Income Tax Act, for 
an order requiring the Commissioner of Income Tax, Central and 
United Provinces, to state a case, and refer certain questions of 
law to the High Court. [Misc. Case No. 677 of 1934.] 
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Shabd Saran, for the applicant- 

Ordee. — This is an application under Section 66 (3) of the 
Income Tax Act for an order of this Court requiring the Income 
Tax Commissioner to state a case under Section 66 (2) of the 
same Act. The applicant was assessed to tax by the Income Tax 
Officer. He preferred an appeal to the Assistant Commissioner 
after more than thirty days from the date of the notice of demand. 
The Assistant Commissioner fixed a date calling upon the assessce 
to show cause why tlie ajipoal should not be rejected as one filed 
beyond time. On the date so fixed and after hearing the asscssee 
the appeal was rejected. The assessoe applied to the Income Tax 
Commissioner for revision of the order of the Assistant Commis- 
sioner. His application was dismissed. Ho then applied to the 
Income Tax Commissioner for statement of case under Section 66 
(2). This application was also rejected. Thereupon he filed the 
present application. 

It has already been held by this Bench in Joi Bam Slier 
Singh v. Commusioner of Income-tax, that the Higli Court can re- 
<iuire the Income Tax Commissioner to state a case only if the 
conditions required by Section 66 (2) are made out and that one 
of those conditions is that an order under Section 31 or Section 32 
or Section 33 should have been passed in the case. It appears to 
ns that no order under any of those sections was passed in the 
present instance. A reference to Sections 30 and 31 of the Income 
T’ax Act shows tliat an appisal is filed under the former section, 
and if it is admitted as an appeal presented in time, the appeal is 
ripe for hearing and a d.atc is fixed for its disposal on the merits. 
It is only after that stage that the Assistant Commissioner func- 
tions under Section 31 and can dispose of the appeal by confirm- 
ing, reducing, enhancing or annulling the assessment or setting 
aside the assessinent and directing the Income Tax Officer to 
make a fresh assossinont, etc. Section 30 (2) prescribes the period 
of limitation for apjicals which according to that sub-section 
should : 

‘ Ordinarily be presented within thirty days of receipt of 
notice of the demand relating to the assessment or penalty object- 
ed to or of the date of the refusal to make a fresh assessment 
under Section 27, as the case may be.’ 

The Assistant Commissioner is however authorised to admit 
an appeal after the expiration of that period, if he is satisfied that 
the appellant had sufficient cause for not presenting it within that 
period. If the Assistant Commissioner is satisfied and admits the 
appeal, the order is one under Section SO (2). If he is not satis- 
fied that the appellant had sufficient cause, he refuses to admit 
the appeal, in which case no appeal can be registered and disposed 
of in the manner laid down by Section 31 and no order under 
Section 31 can be passed. It follows that action under Section 66 
(2) cannot be taken if the appeal has not proceeded beyond the 
1—26 
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stage referred to in Section 30 (2), and the High Court cannot 
direct the Commissioner to state a case. 

The learned advocate for the appellant contends that the 
Assistant Commissioner dismissed the appeal presented before him 
though it may be that it was dismissed on the ground that it was 
barred by limitation. Accordingly, he argues that the order is one 
confirming the assessment within the meaning of Section 31, 
Income Tax Act. We do not think that this contention is sound. 
An order confirming the assessment is an order which has refer- 
ence to the assessment and which affirms it. Where the question 
of assessment is not even considered and the appeal is rejected as 
one barred by limitation, the order of dismissal cannot be con- 
sidered to be one confirming the assessment. As already stated 
the order of the Assistant Commissioner in this case properly des- 
cribed is not an order dismissing the appeal but is an order refus- 
ing to entertain the appeal. 

For the reasons stated above we hold that Section 66 (2) of 
the Income Tax Act does not apply, and the High Court cannot 
direct the Commissioner to state a case for the decision of the 
question of law said to arise from the order of the Assistant Com- 
missioner. We express no opinion as to whether the question 
which the applicant desires to be considered by the High Court is 
a question of law. The application is dismissed. 

Application dismissed. 


[In the Chief Coubt of Oudh.J 
BAJA SAYYID MOHOMED MEHDI 

V, 

COMMISSIONEE OP INCOME TAX, CENTKAL AND 
UNITED PEOVINCES. 

Srivastava and Zia-ul-Hasan, JJ. 

March 1, 1936. 

Ebtubn — Ebtttbn Sionbd and Vbbifibd by Agent Vali- 

dity — Construction of Powbb op Attobnby — Duty op Income 
Tax Officebs— Indian Income Tax Act (XI of 1922), Sections 
22 AND 28. 

The relevant portion of a mnkht&vn&msi, (power of attorney) 

was as follows . Therefore^ I appoint as my mukhtar-i-ams, 

and any suits filed hy them in Civil Courts, Revenue Courts 

and other Government Depckrtments or any applications filed by 
them on my behalf plaints^ memoranda of appeal or written 
statements or affidavits filed in support of any application... all 
such proceedings shall he accented hy me as having been done hy 
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me personally An income tax return was signed and verified 
and filed by the mukhtar-i-ams : 

Held, that as the general object of the power of attorney was 
to empower the mukhtar-i-ams to represent the principal in pro- 
ceedings in Courts, and further, as an income tax return is neither 
a/n application nor a written statement, the agent had no power 
to make a return and the return was not binding on the principal. 

JDictum, “ It is the duty of Income Tax Officers before they 
accept returns signed and verified by agents to satisfy themselves 
about the authority of agents to do so," 

lleference made by the Commissioner of Income Tax, Central 
and United Provinces, under Section 6() (2) of the Income Tax 
Act, 1922. [Civil Eef. No. 1 of 1936]. 

if. S, Gupta, for the Commissioner of Income Tax. 

Wasim, Khaliquzzaman and Faiyas Ali, for Muhammad Taqi. 

Obdeb. — This is a reference by the Commissioner of Income 
Tax, Central and United Provinces, under Section 6(5 (2), Income 
Tax Act (XI of 1922). 

The facts which have given rise lo this reference are briefly 
these : A return of income for the year 1932-33, was liled on behalf 
or Raja Saiyid Mohammad Mehdi, Talukdar of Pirpur, District 
Pyzabad, by one Asghar Husain Khan, a mukhtar of the Raja. 
The said return was also signed and verified by the same Asgliar 
Husain Khan. The Income Tax Officer of Fyzabad did not accept 
the return and called upon tlie assessec to produce his accounts. 
When the accounts wore produced, he found tliat the return in 
question did not contain a correct statement of the income, and 
tiiereforc assessed tho Raja on a larger income than that shown in 
the return. At the .same time he issued a notice to the Baja to 
show cause why a penalty under Section 23 of the Act should not 
be levied upon him. The Income Tax Officer did not accept the 
explanations which were given on behalf of the Baja for the 
omission of certain items of income from the return in question 
and levied a penalty against him of Its. 6,000. The Baja filed an 
appeal against tins order of the Income Tax Officer to tho Assist- 
ant Commissioner, who dismissed the appeal. He then made an 
application under Section 60 (2) of the Act demanding a reference 
to tho High Court of certain questions of law arising out of the 
order imposing the penalty under Section 28. Thereupon the 
Commissioner of Income Tax made the present reference. The 
questions referred by him are as follows; (1) In the circumstances 
of this case, was the return of income filed by Asghar Husain 
Khan, the mukhtar-i-am of the assessee, such a return as could be 
held to be binding on the assessee? (2) If the answer to question 
(1) is in the affirmative, was it essential for the Assistant Com- 
missioner to establish that the false return had been filed 
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with the knowledge and connivance of the assessee before he 
could confirm the order of the Income Tax OfiScer imposing 
penalty under Section 28, Income Tax Act ? 

As regards the first question, it has been argued on behalf of 
the assessee that the return in question is not binding on him, 
firstly because according to the provisions of the Income Tax Act, 
the return must be signed by the assessee himself, and secondly, 
because on a proper interpretation of the power of attorney in 
favour of Asghar Husain Khan, he had no authority to sign or 
verify such a return on behalf of the Eaja. As regards the general 
question whether under the provisions of the Income Tax Act a 
return of income required to be filed under Section 22, Clause (2), 
must be signed and verified by the assessee himself or can be 
signed and verified by an authorised agent, it has been objected 
by the learned Government Advocate that this question was not 
specifically raised by the assessee before the Commissioner of In- 
come Tax and is not included within the questions referred by 
him to this Court. The learned Counsel for the assessee, on the 
other hand, maintains that the question is fully covered by the 
grounds raised by him in his application for reference under Sec- 
tion 66. He further contends that in any case this Court has 
authority to resettle issues and answer all questions of law, which 
properly arise out of the order complained of. In view of the 
opinion which we have formed as regards the second ground, we 
do not think it necessary to express any opinion as regards the 
powers of this Court in the matter of re-settling issues, and would, 
under the circumstances, leave the general question raised on 
behalf of the assessee undecided. 

Next as regards the question about the authority of Asghar 
Husain Khan to sign and verify the return on behalf of the asses- 
see, the determination of this question in our opinion must pro- 
ceed mainly upon the interpretation of the viukhtarnama given 
in App. D of the case submitted by the Commissioner of In- 
come Tax. The relevant clause of this nmichtarnama is as 
follows: 

“Therefore, I appoint as my mukhtar-i-ams 

and any suits (nalishat) filed by them in Civil Courts, lievenuo 
Courts, Ooilectorates, Criminal Courts, Appellate Courts, in the 
Settlement Department, Cantonment, Police, Municipalities in 
British India, Chief Court, High Court, Commissioner’s Court, 
Board of Eevenue and other Government departments, or any 
applications (darkhasts) filed by them on my behalf . . . or 

plaints, memoranda of appeal, or written statements, or affidavits 
filed in support of any application. . . . All such proceedings 
shall be accepted by me as having been done by me personally.” 
Though there is no express mention of the Income Tax Depart- 
ment, yet we think that the words “ other Government depart- 
ments ” are sufficiently wide to include the department of Income 
Tax. It has been argued that the return of income filed under 
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Section 22, Clause (2), Income Tax Act, should bo regarded as an 
application or a written statement within the meaning of the 
terras of the mukhtarnama. It has also been pointed out that when 
the mukhtar was authorized to file affidavits in support of an appli- 
cation, it should include the authority to file a return of income 
such as is required by Section 22. We find ourselves unable to 
accede to the argument. In Jommnjoy Coondoo v. George Alder 
IVatson (10 Cal. 901), in which case also the question was as 
regards the intorpictation of a power of attorney, their Lordships 
of the Judicial Committee remarked as follows : 

“ In order to see what was intended by these words, they 
must be looked at in connexion with the context as well as with 
the general object of the {) 0 wcr.” 

It seems to us that the general object of the power in the 
present case was that the agent should he able to rojireseut his 
prin.'ipiU in proceedings in Courts so as to dispense with the neces- 
sity of the principal appearing personally. This is clearly borne 
out by the jireamble of the document, in which it is said that the 
executant appoints the persons named in the document as his 
general agents, because he has often to institute and defend cases 
{tmqadmai). Again in iiaw/r «/ Bengal v. liamanathan Chetty, 
(48 Cal. 527) their Lordships of the Judicial Committee referred 
with approval to the following observations in Bryant v. La 
Bnnque de Vewple (1893 A.C. 170) and applied the canon of con- 
struction laid down therein to the case before them ; 

“ That where an act purporting to bo done under a jiowcr of 
attorney is challenged as being in excess of the authority confer- 
red by the power it is ncoo.sBnry to show that on a fair construc- 
tion of the whole instrument the authority in question is to be 
found within the four corners of the instrument, either in express 
terms or by necessary implication." 

in Kaliar’sLaw of Agency in British India (p. 176) a num- 
ber of cases have been cited in support of the proposition that a 
power of attorney must be strictly construed as giving only such 
authority as it confers expressly or liy necessary implication. Ap- 
plying these principles to the construction of the mukhtarnama in 
favour of Asghar Husain Khan, we are clearly of opinion that it 
does not give him any authority to sign or verify the return of 
income for the purposes of assessment of income tax. We are un- 
able to agree with the learned Government Advocate that it can 
be treated either as an application or as a written statement with- 
in the meaning of the mukhtarnama. An application in the sense 
in wliich it has been used in the mukhtarnama, in our opinion 
moans a document containing some request to the authority to 
whom the application is made. The return in question cannot be 
treated as an application in this sense. It is merely a declaration 
of the assessec as regards his income. We have also looked into 
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the prescribed forns for snch returns. It does not contain any 
request or prayer addressed to the income tax authorities. It is 
also impossible to treat it as a written statement which term ap- 
pears to have been used in the muhhtarnama in the technical sense 
of a written reply to a plaint filed in Court. 

We have little doubt that when this muhhtarnama was draft- 
ed, the idea of the mukhtar signing and verifying income tax 
returns or even of their representing the principal before the in- 
come tax authorities was not present in the mind of the person 
who drafted it. The central idea of it was to make provison for 
representation of the principal in Court litigations and proceedings. 
It is also argued by the learned Q-overnment Advocate that in any 
case the agency need not be created expressly but can also be 
implied. In the case of Asghar Husain Khan who was appointed 
a mukhtar by a written deed, there seems no question of any 
implied agency. The powers conferred upon him as agent have 
been definitely set forth in the written mukhtarnama and we can 
see no justification for going outside its terms. Lastly it has been 
argued that the present case is one of an agency by estoppel. 
Reliance has been placed on the fact that Asghar Husain Khan 
had also verified the return for the preceding year 1931-32 and 
that in previous year, such returns were signed by the manager 
or some mukhtar of the assesses. We have a mention of this also 
in the order of reference of the Commissioner of Income Tax, which 
shows that Baja Saiyid Muhammad Mehdi was assessed to income 
tax for the first time m the year 1927-28 and that the return for 
that year was verified by a mukhtar, Saiyid Hasan Eaza. We know 
nothing about the returns filed in the two following years but m 
1930-31 the Raja appended his signature to the return under that 
of his manager, who had verified it. These facts do not show any 
uniform practice on the part of the assessee. Moreover, as stated 
before, we have no information as to the return for two years. In 
any case we do not think that the facts stated above are sufficient 
to substantiate a plea of estoppel. 

“ Whoever deals with an agent is put on his guard by that 
very fact, and does so at his risk. It is his right and duty to in- 
quire into and ascertain the nature and extent of the powers of the 
agent, and to determine whether the act or contract about to be 
consummated comes within the province of the agency and will 
or not bind the principal. It is the duty of third persons at their 
peril to ascertain what kind of an agent one is who represents 
himself as such and the extent of his powers.” (Katiar’s Law of 
Agency, pp. 166-166). 

It seems to us that it is the duty of the Income 
Tax Officers before they accept returns signed and verified 
by agents to satisfy themselves about the authority of such 
agents to do so. The Income Tax Officer has easy means for 
gaining such knowledge by looking into the mukhtarnama, 
which was a registered document. There is no evidence 
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before us to show that the return in question had been filed with 
the authority or even with the knowledge of the Raja, but assum- 
ing that he had knowledge, it seems obvious that the income tax 
authorities have not in any way changed their position to their 
detriment on account of any implied representation on the part of 
the Raja about Asghar Husain Khan’s authority to sign and verify 
the return. We are therefore of opinion, that in the circumstan- 
ces no question of estoppel can arise. Reference is also made by 
the learned Government Advocate to Pollock’s Law of Contract, 
at p. 649, and Katiar’s Law of Agency at p. 176 in support of tlie 
contention that where the authority of an agent is conferred in 
ambiguous terms so as to be fairly capable of more than one con- 
struction every act done by him in good faith, which is warranted 
by any one of those constructions is deemed to have been duly 
authori/ 4 ed. We think that there is no room for the application 
of this principle in the present case, because the terms of the 
miihhtarnama appear to be quite clear and unambiguous. 

It was also contended that the act of Asghar Husain Khan in 
filing the return, even though at the inception unauthori/ied, 
should be deemed to have subsequently been ratified by the Raja, 
when in compliance to the notice issued by the Income Tax 
Officer under Section 23, Income Tax Act, he made Asghar Husain 
Khan appear and produce the accounts, which the Kaja had been 
called upon to produce. When the Baja was called upon to pro- 
duce his account books he was in duty boun<l to do so. Section 23 
allows an assessee to produce the evidence himself or to cause it 
to be produced by some other person. It was a mere accident that 
the person deputed for the production of the accounts was Asghar 
Husain Khan. We think that in the circumstances the production 
of these account books cannot constitute any ratification in res- 
pect of the return of income. The result therefore is that we 
answer the first question in the negative. In view of the answer 
given to this question, the second question does not arise. We 
luakii no order as to costs. 


Order accordingly. 
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[In the Peivy Council.] 


COMMISSIONEE OP INCOME TAX, MADRAS 

». 

P. R. A.L. MCTHU KARUPPAN CHETTIYAR. 

Lord Atkin, Sir John Wallis and Sir Shadi Lai. 

May 24, 1935. 

Pabtnbbship — Peopits Paid to Retiring Partner — 
Whether Assessable — Dippbeencb Between Distribution op 
Assets in Winding up Companies and on Dissolution op 
Partnership — Indian Income Tax Act (XI op 1922), Sec- 
tion 4 (2). 


Thi assessee who was a partner in a firm severed his connec- 
tion with the firm. An account was taken of the amounts due to 
him till retirement hy way of capital, share of profits and interest. 
His share of the profits was paid to him in Colombo outside 
British India. Interest on capital amounting to Us. 38,806 to- 
gether with a greater part of the capital sum due was paid to him 
in Madras. The question arose whether the sum of Bs. 88,306 
thus received hy the assessee as interest on capital was a capital 
receipt or income assessable to tar. The Madras High Court held, 
applying the principles laid down in Burrell’s case (9 Tax Cas. 27) 
that the entire sum received by the assessee on his retirement was 
a receipt of capital and was not assessable to tax. On appeal to 
the Privy Council : 

Held, reversing the decision of the Madras High Court, that 
the principles laid down in Burrell’s case relating to distribution 
ojT the assets of companies in liquidation were not applicable to 
dissolution of partnerships. On the dissolution of a partnership 
an outgoing partner has the right to receive, not as in the case of 
a share-holder in winding up a company only a share of the assets, 
but to receive payment of his profits, profits which were his before 
dissolution and which do not cease to be his on dissolution. The 
sum of Bs. 88,805 was received by the assessee as a payment of 
profits and was properly assessable. 

Obiter ; — This decision does not cover cases where undrawn 
profits have, with the consent of all parties, been invested in the 
business so as to increase the capital account. 

Cases referred to : 


Inland Revenue Commissioners v. Burrell [1924] (2 KB 
52 ; 93 L.J.K.B. 709; 131 L.T. 727; 9 Tax Cas. 27) distin- 
gutshed. 

Commissionbb op Income Tax, Madras Siddha Gowder 

foaoT ^ till Mad. 818; 137 I.C. 689; A. I. R. 

1932 Mad. 375). 

Appeal from a Judgment of the Madras High Court. fPrivv 
Council Appeal No. 5 of 1935J. The Commissioner’s statement of 
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case and Uio ju(lf,niicnt of the Madras High Court will be found 
reported (1934) 2 1. T. R. at p. 406. 

L. DeGruytker, K. G., and Pringle, tor tlie Commissioner of 
Income Tax. 

0. Durai and Mias. G. M. Miles, tor tlie respondent. 

Loko Atkin. — This is an appeal from the High Court at 
Madi as on a reference under Kection 66 of the Indian Income Tax 
Act, 1922. The question is whether a snin of Its. 38,305 was a re- 
ceipt of capital or a receipt of profit assessable under Section 4 (2) 
of the Income Ta.x Act. Ttio facts are simple, The respondent is a 
Chetti carrying on business in Madras whore he resides and in 
various other places within and without Jlritish India. He was 
up to May, 1930, one of three partners in a money-lending 
business, H.lMv.A.M., at Colombo in which he had a (iir share. 
On May 31, 19,30, he severed his connection with that firm, and an 
account was taken of the amount due to him by way of capital, 
surplus capital, stiarc of profit and interest tliereon : and a sum of 
Its. 2,09,670 was found due to him which included Ks. 23,500, 
share of profits from October 2, 1926, to May 31, 1980, and 
Us. .38,30,5 interest on capital. The Its, 23,500 was paid to him 
by himdis drawn by the remaining partners and cashed at Colombo. 
T’he Us. 38,306 together with the greater part of the capital sum 
due was remitted to him in Madras by the promissory note of a 
debtor of the firm made out in the respondent’s favour. No 
question of fact arises on the reference which can only raise a 
question of law. 'I'ho only question for the Court is whether the 
sum of Its. 38,30,5 receivoil by the respondent in Madras in respect 
of iutere.Ht on capital employed in business in Ceylon is assessable 
under S. 4 (2) of the Jncome Tax Act. No dispute arises as to the 
sum being derived from business : the only question is whether tlie 
effect of the dissolution was to make payment of all the sums due 
on ilisRolution payments by way of capital and not payments of 
income or profits. The High Court, following a decision of their 
own in Omnntissiomr oj Income Tax, Madras v. BiddJta Gowder <£• 
Hons, held that the principles laid down, in the English case of 
Inland Revenue Commissioners v. Burrell governed the case and 
decided in favour of the respondent. Hut that case involved what 
appears to their Lordships (luito a different sot of facts, the receipt 
by a share-holder of his share of the assets of a company upon a 
winding-up. It was pointed out in the judgments of the Court of 
Appeal that a company is a separate entity to the share-holders : 
that daring the continuance of the company the latter have no 
right to the profits except so far as they are distributed on a regu- 
lar declaration of dividend : and that on winding-up their sole 
right is to share in the assets available after winding-up ; and that 
for the purjiose of ascertaining such assets it is quite immaterial 
whetlier the company originally possessed them by way of capital 
or profits. The liquidator may apply sums earned as profits in 
paying capital liabilities and capital assets in paying revenue liabi- 
lities. What he distributes is alnmp sum, and no reconstruction 

1—27 
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into a division of capital and profits is necessary or in many 
cases possible. The position in respect of a partnership is different. 
The profits are the profits of the partners, joint in the first 
instance, and if the appropriate statute so provides assessable as 
joint : but in fact representing an interest of each partner : and as 
soon as declared constituting an obligation from the firm to each 
partner. If the Ceylon ordinance be analogous to the English Act 
there would be no doubt that up to May 1930, the respondent 
would have been assessable income tax jointly and to surtax 
severally on the amount of the profits in question. And if in fact 
instead of being left in Colombo undrawn, the sums in question 
had before May 1930, been remitted to the respondent in India no 
question would have arisen as to his having been assessable under 
the India Act on those sums. Being profits of the respondent up 
to May 31, 1930, how did they alter their character by dissolution ? 
The account taken on dissolution ascertains what is due to the 
partners for profits, and what is due for capital. It can hardly be 
suggested that the partners share according to their capital propor- 
tions in the whole assets of the partnership. This sum due for 
undrawn profits was and remains a sum due by the partners to 
each partner : and necessarily ranks first before the sums due 
for capital can be distributed. In other words, ou dissolution of a 
partnership an outgoing partner has the right to receive not 
as in the case of a share-holder in winding-up a company 
only a share of the assets : but to receive payment of his 
profits, profits which were his before dissolution and do not 
cease to be his on dissolution. In their Lordships’ opinion, the 
respondent received this payment in India as a payment of profits 
and was properly assessed. Counsel for the respondent pointed 
out that the contention of the Commissioner in this case was the 
contrary of that made by him in the previous case in Madras 
which was successful in the High Court. He protested strongly 
against the Commissioner in successive cases blowing hot and cold. 
But that is a privilege not confined to Commissioners of Income 
Tax and its exercise cannot influence judicial determination of the 
law. Their Lordships think it desirable to point out that their 
decision does not cover cases where undrawn profits have, with the 
consent of all parties, been invested in the business so as to 
increase the capital account, a position which does not arise here. 
Nor have they had to consider any special provisions of partner- 
ship articles which might affect the matter : for there were none 
in this case. Bor the reasons given they are of opinion that this 
appeal should be allowed, the order of the High Court dated April 
27, 1934, should be set aside and the question referred to the 
Court by the Commissioner should be answered that the sum of 
Es. 38,305 is a receipt of profits assessable under Section 4 (2) of 
the Income Tax Act. The respondent must pay the costs here 
and in the High Court. 

Their Lordships will so humbly advise His Majesty. 

Appeal allowed. 
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Solicitors — Solicitor, India Office, for the appellant. 
Solicitors — Douglas, Grant and Dodd, for the respondent. 


[In Thh Lahorb High Court.] 
liUKAMOHANU JAGADHARMAL 

V . 

OOMMiSWlONER OP INCOME TAX, PUNJAB. 

Addison and Bin Mohammad, JJ. 

April 1, 1936. 

Bad Dkiit— Qubstion Whkthbr a Bbbt is a Bad Dkbt 
AND WlU4N IT BhOAMK HaD— PlNDlNG OF InCOMB TaX AutHO- 
RITIHS flow Par PhNAI.—QUBSTION WnMTHUR TUEUB IS BuFFI- 
OIKNT IflVIDKNOB TO Bul'FORT PiNDINO — QUESTION OF LaW — 
JiKFBRBNCK — INDIAN InOOMK TaX AOT (XI OF 1922), SECTION 
(56 (3). 

Though ‘whether a debt is a had debt and if so at what point 
of time it became a Iml debt are questions of fact to he decided in 
the event of a dispute by the appropriate tribunal and not by the 
ipse dixit of any one else, yet the oonclusions of the appropriate 
iribtmal must be based on relevant and admissible evidence and 
the question whether there is such evidence to support the conclu- 
sions arrived at by the income tax authorities is a q'uestion of law 
open to consideration by the High Court. 

COMMISSIONKR OF IncOMK TaX, OnNTRAIi AND UNITED PeO- 

VINCR3 V . Hie S. M. Oiiitnavis 1 1932] (59 1. A. 290; 28 N. h , E. 
206; 1932 Comp. Oas. 464; 1932 A. L.J.647; 34 Bom. L.E. 
1071 ; 36 C. W. N. 697 ; 137 I. C. 772 ; 68 M. h. J. 361 ; A. 1. E. 
1932 P. C. 178) explained. 

Application nnder Section 66 (3) of the Indian Income Tax 
Act, XI of 1922, to direct the Commissioner of Income Tax, 
Punjab and N.W. B\ P., to refer certain questions of law to the 
High Court, [Mis. No. 783 of 1934]. 

Shamair Ohand, for the aseessee. 

S. M. Sikri for Jagannath Aggarmal, for the Crown. 

Obdbr. — This is an application under S. 66 (3) of the Indian 
Income Tax Act which has arisen in the following circumstances. 

On the 2nd December, 1921, the assessee advanced a loan of 
Jis. 46,000 to one Sheikh Siraj Din on the security of both his 
person and property. In 1924 he instituted a suit for recovery of 
the amount due which was decreed on the 19th December, 1926. 
In execution of this decree certain sums were realised leaving a 
balance of Es. 26,721 on the 7th April, 1929. The judgment- 
debtor preferred an appeal to this Court against the order of the 
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Senior Subordinate Judge allowing the mortgagee to proceed 
against the mortgagor’s person, in case the net proceeds of the 
sale of the mortgaged property were found insufficient. On the 
7th March, 1928, the assessee obtained a personal decree against 
the mortgagor. The mortgagor’s appeal to the High Court was 
dismissed on the 26th NoTember, 1931. In the meanwhile the 
assessee had left no stone unturned to secure further satisfaction 
of his decree but to no avail. Treating the debt as irrecoverable 
he wrote off the amount and claimed deduction on this score in 
the return submitted by him. The Income Tax Officer disallowed 
the deduction on the ground that the debt had become irrecover- 
able long before the account year. The assessee appealed to the 
Assistant Commissioner of Income Tax who upheld the conclusion 
arrived at by the Income Tax Officer but on the ground that the 
claim was premature as the debt had not become irrecoverable 
till then. The assessee moved the Commissioner who in effect 
restored the finding of the Income Tax Officer. Dissatisfied with 
this finding the assessee applied to the Commissioner under 
Section 66 (2) requiring him to refer to the High Court the ques- 
tion of law arising out of the order of the Assistant Commissioner. 
The Commissioner has refused to state the case on the ground 
that no question of law arises. 

We may say at once that we are not satisfied with the 
correctness of the Commissioner’s decision. It is no doubt true 
that the entire mortgaged property had been sold in 1929 and that 
three years later even the mortgagor himself was reported to be 
absconding, but these circumstances alone may not be sufficient to 
draw an inference that the debt is bad. During the account year 
the mortgagor was still contesting his personal liability in the 
High Court and as remarked above, his appeal was not disposed 
of until November 1931. In these circumstances the assessee’s 
claim should not have been thrown out in this summary manner. 

On behalf of the Commissioner reliance is placed on the 
following observations of their Lordships of the Privy Council in 
Commissioner of Income Tax, Central and United Provinces v. 
Sir 8. M. Chitnavis. “Whether a debt is a bad debt and if so at 
what point of time it became a bad debt, are questions of fact to 
be decided in the event of a dispute by the appropriate tribunal 
and not by the ipse dixit of any one else.” This is no doubt so, 
but the conclusions of the appropriate tribunal must be based on 
relevant and admissible evidence and the question whether there 
is such evidence to support the conclusions arrived at by the 
income-tax authorities will still remain a question of law open to 
consideration by this Court. We, therefore, require the Commis- 
sioner to state the case and refer it to this Court. The question 
that we formulate is, whether there is any relevant and admissible 
evidence to support the conclusion that the sum of Es. 26,721 
became a bad debt in 1929. Costs will abide the event. 

Petition allowed. 
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[In thk liANGooN High Court.] 
COMMIKKJONEU OF INCOME TAX, 15UBMA 

V. 

DEY RUOTlIEiiS. 

Pago, C.,T., Mosely and Ba U, <TJ. 

January 29, 1936, 

NoTKIK—SKHVIUH on CukrKS ok EnKUOYIiKS OF Managkk 
OK r.tiHiNK,aa — WiiKTUKH Hukkicikht — Knowlkook of Asskssek, 
I'Ikkkot OK — Nkckskitv OK Diik. Hhuvxch — Indian Income Tax 
Ak.t (XI ok 1922), SE(!'noNH 22 (2), 153 (1) — Civil Proobdube 
Cook (Act V ok 190H), Obdbk 5, Uulus 9 and 13 (1). 

The aeneuxee ■who rexided at Calcutta owned a htmnesx at 
ltan(/o(>n xiifled Ceij lirotlicrx. This b'uxinesx was earned on by 
one [> ■who had been appointed as ■uianar/er by the assessee. A pro- 
cess issued by ike Jne<me Tax Officer in CMmeedian with the assess- 
ment of the business was served during the absence of I) on M, one 
of his assistants working in the shop, who signed on the back 
of the cop'ies ‘for Deij Brothers ’ imder a rubber stamp. The 
question being whether there was sufficient service of the notice : 

Held, (i) That the mere fact that the notice had in some way 
or other reached the person upon whom it was to be served was not 
sufficmit but there must be service as prescribed in Section 68 (1) 
of the Income Ta^x Act; 

(ii) That as alone was the manager or agent of the assessee 
the notice should hove been served on him; 

(iii) That neither the fact that M had accepted previous 
notices nor the fact that according to the practice obtaining in 
the business the employees were e-xpected to hand over all communi- 
nations to the manager was sufficient evidence to support a finding 
that 1) had been duly served. 

Ueferonco made by thoConnniHeioner of Income Tax, Burma, 
under Hcction (lb (2) of the Indian Income Tax Act, 1922. [Civil 
Jlcforence No. 120 of 1934]. 

The facts are stated in the judgment. 

A. lUggar, for the Commissioner of Income Tax. 

K. G. Bose, for Dey Brothers. 

Pack, C. J. — In this case the question that has been referred 
for our determination is : 

“ Whether there were materials before the Income Tax Officer 
upon which he could conclude that the assessee had failed to 
comply with the terms of a notice issued under sub-Seotion (4) of 
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Section 22, or with the terms of a notice issued under sub-Section 
(2) of Section 23 of the Income Tax Act.” 

It appears that the assessee L. M. Dey carries on a chemist 
and druggist business at 32, Mogul Street, Eangoon, under the 
style of Dey Brothers. L. M. Dey acquired the business in 
January 1932. He lives in Calcutta and the business at Eangoon 
is carried on by one S. M. Dutta, who was appointed by the asses- 
see as the manager of the Eangoon business in March 1932. The 
assessment under consideration is for the year 1931-32. On August 
8, 1932, notices under Sections 22 (2) and 23 (4) were issued by the 
Income Tax Officer. They were taken by the process server to 32, 
Mogul Street, and were delivered to one J.G. Mazumdar, an assist- 
ant in the shop, who signed on the back of the duplicate copies 
“ for Dey Brothers ” under a rubber stamp. 

Under Section 68 (1), Income Tax Act (XI of 1922), “a notice 
or requisition under this Act may be served on the person there' 
in named either by post or, as if it were a summons issued by a 
Court, under the Code of Civil Procedure of 1908.” 

The Commissioner of Income Tax stated in the case that 
he has expressed the view that so long as it was found that the 
notice in some way or other reached the person upon whom it was 
to be served there was sufficient compliance with the terms of 
Section 63 (1). In my opinion such a contention is not in accord- 
ance with the provisions of this section, under which it is pres- 
cribed that a notice or requisition under the Act may be served in 
one of two alternative ways, either by post or in the manner 
prescribed for service of a summons under the Code of Civil Proce- 
dure. Ex concessis these notices were not served by post, and the 
question that falls for determination is whether there was 
material before the Income Tax Officer to justify him in finding 
that the notices were served in the manner prescribed for the 
service of a summons under the Code of Civil Procedure. For 
this purpose it is necessary to have recourse to Order V, Eules 9 
and 13, which run as follows : 

“ Eule 9. (1) Where the defendant resides within the juris- 
diction of the Court in which the suit is instituted or has an agent 
resident within that jurisdiction who is empowered to accept the 
service of the summons, the summons shall, unless the Court 
otherwise directs, be delivered or sent to the proper officer to be 
served by him or one of his subordinates.” 

“ Eule 13. (1) In a suit relating to any business or work 
against a person who does not reside within the local limits of the 
jurisdiction of the Court from which the summons is issued, ser- 
vice on any manager or agent, 'who, at the time of service, per- 
sonally carries on such business or work for such person within 
such limits, shall be deemed good service.” 



1935] C0MM8B. OP INCOME TAX, BURMA DEY BROTHERS 215 


Now, it is common ground in the present case that S. M. Dutta 
and no one else was the agent of the assessee resident within the 
jurisdiction wlio was empowered to accept service of the sum- 
monses, and that Dutta alone was the manager or agent of the 
asscssoc who at the time of service was personally carrying on the 
l)U8incss of Dey JVothers at 32, Mogul Street. Inasmuch as the 
assesKot! was living at Calcutta, in order that these summonses 
should have been duly served in tlie circumstances of the present 
case, such of them must havelieen served upon S. M. Dutta. That 
is a ([uestion of fact ; and the Commissioner of Income Tax is of 
opinion that S. M. Dutta was duly served because this Mazumdar 
luid acknowledged a [)revious notice which was complied with, a 
subsespieut notice was acknowledgod by another employee al- 
though tint manager was present, and that this employee stated that 
the practice was for the employee to accept notices. 

Now, it 18 common ground tliat when the two summonses 
under consideration wore delivered at 32, Mogul Street, the man- 
ager, S. M. Dutta, waR not present, and tliat they wore delivered 
to and tak(m in by J. C. Mazumdar, oue of the assistants working at 
tins shop. 'Ihiore was evidence that each and every one of ihe clerks 
and a.ssislunts in the shop used to accept coinnnmicntions address- 
ed to the firm. The (piestion is whether in such circumstances 
there was evidence to justify the conclusion tlint S. M. Dutta was 
served with the summonses in question. In my opinion there was 
not. It is not pretended that S. M. Dutta was present, or had any 
personal knowledge of the,! delivery of either of tlie notice to J. C. 
Ma/.umdar, or that J. 0. Mazumdar or any of the clerks or assist- 
ants in the firm were persons anlhorised to accept service of 
notices within Ordtsr Y, Kule. 9 and or Jlule 13. The problem 
therefore has resolved itself to this line point; whether where a 
notice under the Income Tax Act is dclivoi ed otherwise than by 
iiosi, to any clerk or servant on the premises where the assessee 
carries on business, and according to tlie practice obtainin§^ in the 
business the employee is expected to hand over any communica- 
tion wliioh he has received to the manager, that is evidence upon 
which tlie income tax authorities can find as a fact that the man- 
ager was served witli the summons. I have no doubt that is not; 
for if we were to hold that it was, it would follow that merely 
because a process server happens to hand over a notice to a dur^ 
wan or it might be to a chaprau, that would be evidence that the 
person under whom the durwan or the chaprasi was serving had 
received the notice him self. In my opinion an inference to that 
effect could not be founded upon such evidence. For these reasons, 
in my opinion, the question propounded should be answered in 
the negative. The Ks. 100 may be refunded but we make no order 
as to costs. 

Mosbly, j. — I agree. 

J>A U, J. — I agree. 


Question answered in the negative. 
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[In The Patna High Court,] 
COMMISSIONER OE INCOME TA X, BIHAR & OEIFSA 

t?. 

MAHARAJA VISWESWAR SINGH. 
Courtney-Terrel, C. J., Mohammad Noor and Agarwala, JJ. 

April 11, 1936. 

Impartible Estate — Allowance Paid to Junior Member 
— Whether Assessable in Member’s Hands — Hindu Undivid- 
ed Family — Sums Received “ As a Member,” Interpretation 
OP — Burden op Proof of Exemption from Tax — Interpreta- 
tion OP Income Tax Act-— Principles— Indian Income Tax Act 
(XI of 1922), Section 14 (1). 

By an indenture the Maharaja of Darhhanga, the elder bro- 
ther of the assesseey made a babnana {maintenance) grant to the 
asses&ee consisting of a number of villages in consideration of the 
assesses renouncing and relinquishing all claims to any of the pro- 
perties of the late Baja^ the assessee^s father^ In the lifetime of 
the late Maharaja the assesses had been receiving from the Baj an 
allowance of Bs. S8,O00 a year and the present Maharaja made 
an allowance of Bs. 48,000 per year to the assesses in addition to 
the babuana grants The question being whether this sum of 
Bs. 48,000 was taxable as income of the assesses : Held, that the 
assesses and the Maharaja were members of a joint Hindu family 
and as the allowance in question was paid to the assesses out of the 
joint family property it was not assessable to income tax in the 
assesses^ s hands in view of the provisions of Section 14, sub-section 
(1), of the Indian Income Tax Act, 

The Indian Income Tax Act clearly contemplates that in the 
case of members of joint Hindu family the unit of taxation 
shall he the family itself and not each individual memhex^^ 

Although the burden is on the revenue authorities to show 
that income which is sought to tax is income which it is render- 
ed liable to be taxed by the Statute, the onus of showing that a 
particular class of income is exempt from the taxation lies on the 
assesses. 

There is no presumption in favour of the exemption of the 
few from the incidence of a general tax. The presumption is for 
equality and rather against the partiality which is involved in 
special exemptions. 

In the case of an impartible Baj, the fact that the holder for 
the time being is exclusively entitled to the estate is not inconsist- 
ent with other members of the family being joint with him. 

Once it is shown that the custom prevailing in a family does 
not negative the right of the junior members of the family to main- 
tenance, their right to maintenance oiit of an impartible estate must 



1935] COMMB. OP INC. TAX V. MAHABAJA VISWBSWAE SINGH 217 


be held to be based upon the joint ownership of the junior members 
of the family. 

In one sense it is true that a taxing Statute should be con- 
strued literally and favourably to the subject, but, on the other 
hand, equality and impartial justice in the incidence of taxation 
are of greater moment <md the statute should he construed so as to 
promote that equality and that impartiality of justice. 

Cases referred to : 

CoiiQUHouN V. Bbooks [1889] (14A. C. 493; 2 Tax Gas. 
490). 

COLLBOTOB OF GOEAKHPUB V. EaM StiNDAB MaL [1934] (61 
LA. 286; I.L.E. 56 All. 468; 150 I.C. 545; 36 Bom. L.lt. 867; 
38 O.W.N. 1101 ; 67 M.L.J. 274; 1934 A.L.J. 779). 

COMMISSIONBB OF INCOME Tax, MaBBAS V. SBI RaJA VyhI- 
CHBBLA Nabayana Gajapathi Rajit Bahabuk Gabit [1931] 
(I.L.R. 57 Mad. 1023; 151 LG. 926; 67 M.L.J. 306; A.I.R. 1984 
Mad. 608 ; 2 I.T.B. 288). 

COMMISSIONBK OF INCOME TaX, BiHAB AND ObISSA n. MaHA- 

BANi Lakshmibathi Sahbba [1935] (16 P.L.T. 171 ; 154 I.C. 
866; A.I.R. 1935 Pat. 8; 3 I.T.B. 49). 

Scottish Widow’s Fund and Life Assueanoe Co., Tn re 
[1888] (1 Tax Gas. 10). 

Young, In re [1888] (1 Tax Gas. 69). 

Miscellaneotis Judicial case forwarded by the CommiBsioncr of 
Income Tax, Bihar and Orissa, on June 29, 1934, regarding assess- 
ment of Income ta.x on Maharajadhiraja Kumar Viswoswar Singh 
of Darbhanga, under Section 66 (2) of the Indian Income Tax Act, 
XI of 1922. [Mis. Jud. Gase No. 64 of 1934]. 

Manohar Lai, for the petitioner. 

E. P. Jayaswal, Murari Prasad, B. Misra and Bisheswar 
Prasad Sinha, for the opposite party, 

Goubtnby-Tebebld, G. J. — I have read the judgment pre- 
pared by my brother Agauwala. I entirely agree and have nothing 
to add. 

Mohammad Noob, J — I have also read the judgment pre- 
pared by my brotlicr Agarwala. I entirely agree with it, 

Agabwala j. — T he assessee is the younger brother of the 
present holder of the Darbhanga Buj which is an impartible estate. 
By an indenture executed soon after the death of the late Maha- 
rajadhiraja the assessee’s brother made a bahuana grant in favour 
of the assessee in accordance with the custom prevailing in the 
Uarbhanga Baj, The grant consisted of a number of villages 
1—28 
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yielding an income of about five lakhs of rupees per annum. The 
indenture stated that in consideration of this grant, the grantee 
renounced and relinquished all claims to any of the properties 
movable or immovable, ancestral or self-acquired, possessed and 
held by his late father. It appears that in the lifetime of his 
father, the assessee had received from the former an allowance of 
Es. 38,000 a year. The present Maharaja makes an allowance of 
Es.49,000 per annum to the assessee in addition to the babuana 
grant. The question which has been referred for our opinion is 
whether the assessee is taxable in respect of this Bs. 48,000. The 
question has been argued with reference to the terms of the first 
sub-section of Section 14 of the Income Tax Act, 1922. Section 3 
of that Act provides that income tax shall be charged in respect of 
all income, profits and gains of every individual, Hindu undivided 
family, company, firm and other association of individuals. For the 
purpose of the Act, Section 2 (9) enacts that “ person ” includes a 
Hindu undivided family, and for the purposes of proceed- 
ings under the Act a Hindu undivided family is treated 
as a unit for the purposes of taxation. In the third 
sub-section of Section 4 of the Act are enumerated certain 
classes of income which are exempt absolutely from 
the operation of the Act. The classes of income included in 
this sub-section are not taken into consideration cither 
for the purpose of ascertaining the amount of the taxable 
income or the rata at which the tax is to be levied. The 
Act also provides other exemptions of a rather different nature, 
for example. Section 15 exempts sums payable by an assessee in 
respect of an insurance on his own life or on the life of his wife, 
and Section 14 (2) exempts from taxation in the hands of an 
individual dividends which have already been assessed to taxation 
in the hands of a company and the profits or gains of a firm which 
have already been assessed to income tax in the hands of a firm. 
These exemptions, however, unlike the exemptions referred to in 
the third sub-section of Section 4 are taken into consideration in 
ascertaining the total income of the assessee which determines the 
rate at which he is liable to be taxed (Section 15} and the amount 
of super-tax which is payable by him (Sections 65 and 56). There 
in a third exemption provided by the Act which differs both from 
the exemptions granted by Section 4 (3) and by Section 14 (2) and 
that is the exemption granted by the first sub-section of Section 14 
in respect of any sum which the assessee receives “as a member of 
a Hindu undivided family This differs from the exemptions 
mentioned in the second sub-section of Section 14 in this respect 
that a sum received by an assessee as a member of a Hindu 
undivided family is exempt from taxation in his hands whether 
or not it has already been taxed in the hands of the family. It 
differs from the exemptions granted by the third sub-section of 
Section 4 inasmuch as the income leferred to in that sub-section 
is not taxable at all while the income of a Hindu undivided family 
is taxable in the hands of the family. 
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As has already hcnn observed, the asscssee’s claim to exemp- 
tion lias been argued on the basis of the provisions of the first 
sub-Heciion of Section 14. It is well established that although the 
burden is on the Eevenue Authorities to show that income which 
it is sought to tax is income whicli is rendered liable to be taxed 
by the Statute, the onus of shoviing that a particular class of 
income is exempt from taxation lies on the assessee. As was 
observed in [n re Scottish Widows’ Fmd and LiJ'e A,ssuranoe Co, 

(1 Tax Cas. 10) in one sense it is true that a taxing Statute should 
be construed liberally and favourably to the subject, but, on the 
other hand, equality and impartial justice in the incidence of 
taxation are of greater moment and the Statute should 
bo construed so as to proiuoic that equality and that impartia- 
lity of justice. Tlitre is no presumption in favour of the 
exemption of the few from tlie incidence of a general tax. 
'J’he presumption is for equality and rather against the partiality 
which is involve'! in special exemptions ; (sec also /»i re 
page Cl per Lord Duas and page 62 per Lord Macmillan). In the 
present instance the ilevenue Authorities discharged the onus 
winch lay upon fciiem by showing that the assessee is in receipt of 
income. When that has been established, Section 3 of the Act 
renders that income liable to taxation. It is for the assessee to 
prove that the income which he is in receipt of is exempted from 
taxation by the Act. For tlie purposes of Section 14 (1) what he 
has to sliow is (a) that he is a member of a Hindu undivided 
family and (h) that he receives the income in qucslion as a member 
of that family. The Commissioner of Income Tax states, “for 
the purposes of income tax which is tax on income, a family 
governed by the law of primogeniture cannot be a joint 
family as the income is enjoyed by one particular member 
to the exclusion of others. In this case the assessee comes from a 
family governed liy the rule of primogeniture. Subject to this tlie 

family belongs to the Mitakshara School of Hindu Law 

Tlie assessee in no sense can be hold to bo a member of the Hindu 
undivided family of his brother in respect of the property held by 
the latter as the assessee has no share in that property during the 
life time of the tu-esent incumbent, or evon later if he dies leaving 
a child.” The question whetlior a person is or is not a member of 
a joint undivided family is one of fact, but when the tribunal of 
tact states the oircumstanoes on which it relies for its finding and 
tlioso circumstances do not in law lead to the conclusion arrived at 
by the tribunal of fact, it is open to a Court of law to draw the 
proper inference from the oircmustances stated. It is now well 
established that m the case of an impartible Maj the fact that the 
holder for the time being is exclusively entitled to the estate is not 
inconsistent with other members of the family being joint with 
him : [see Collector oj Gorakhpur v. Bam Sunder MciZ]. The assessee 
in the present case asserted that he was joint with his brother and 
tins assertion is not controverted by the Commissioner except in 
so far as is follows from the view he took of the law governing 
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impartible estates, but which is unsustainable in view of the 
authorities. It must, therefore, be taken that the assesseeis joint 
with his brother. 

The next and the more difficult question which arises for 
decision is whether the assessee receives the sum which is sought 
to be taxed as a member of the undivided family. It was sought 
to raise this question in the case of Commissioner of Income tax, 
Bihar and Orissa v. Maharani Lakshmibati Saheba but the asses- 
see was held not to have agitated before the Eevenue Authorities 
the facts necessary for its decision. There are, however, observa- 
tions in the judgment in that case, the effect of which may be 
shortly stated to be that the first sub- section of Section 14 applies 
only to sums received by a member of a Hindu undivided family 
out of income to a share in which he has a vested right, that is to 
sayj sums which he receives from the joint income of the family. 
A further consideration of the question has not led me to doubt 
the correctness of the view taken in that case. The material 
words of S. 14 (1) are “as a member of a Hindu undivided family”. 
It is contended that these words must be construed in a strictly 
literal sense and that in that sense they refer to any sum received 
by a member of an undivided family because he is a member of 
the family. There are, indeed observations of Eamesam J., in 
Commissioner of Income tax, Madras v. Sri Baja Vyrioherla 
Narayana Gajapathi Baju Bahadur Garu which support this 
view. It has been contended that a sum received by an assessee 
because he is a member of an undivided family is on the same 
footing as a sum received as a member of the family within 
the meaning of Section 14 (1). In the judgment in that case 
there is no reference to other sections of the Act which in my 
opinion, have a bearing on the correct construction of these words 
and without considering which it is not possible to arrive at the 
true intention of the Legislature. Nor were the observations 
relied on necessary for the determination of the question referred 
to the High Court which was : 

“Whether the sum of Es. 6,000 received as maintenance by 
the petitioner as a brother of the late Eaja of Kurupam entitled 
under the law to receive maintenance out of the ancestral imparti- 
ble estate of Kurupam is a sum received by him as a member of a 
Hindu undivided family within the meaning of Clause (1) of Sec- 
tion 14 of the Act”. 

The question so framed pre-supposes that the sum in dispute 
was paid out of ancestral property and the only question before 
the Court was whether, when an estate has acquired the attribute 
of impartibility, it continues to be the joint property of the family. 
On a review of the decisions of the Envy Council, Eamesam, J., 
held: 

“The right to maintenance which the son of a zamindar still 
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posaessess is not the creature of cnstom hut it is an incident to the 
ordinary joint family property which was left untouched by custom, 
despite its encroachment on the other incidents”. 

Once it is shown that the custom prevailing in a family does 
not negative the right of the junior members of the family to main- 
tenance, their right to maintenance out of an impartible estate 
must bo held to be based uppn the joint ownership of tlic junior 
meuibere of the family : Hec Collector oj Gorakhpur v. Earn Sun- 
liar Mai (per Lord Dunedin). 

In the present case, of course, the family custom does entitle 
the junior members to maintenance so that in so far as mainten- 
ance is paid out of joint family property, the recipient receives it as 
a member of the family by virtue ofhisright to it and it is exempt- 
ed from the taxation by Section 14 (1). ]lut the further question 
whether the recipient would receiv it is “ as a member ” of the 
family if it were not paid out of joint family property still remains. 
A definite illustration, will, 1 think, bring out tlie anomaly of hold- 
ing that a sum received because a person is a member of an undi- 
vided family is tlie same thing as a sum received as a member of 
the family. 

(1) X, feeling himself to be under an obligation to a certain 
family, makes a regular allowance to a member of the family who 
is in distressed circumstances. 

The illustration premises that the allowance is made because 
the recipient is a member of the family to which X considers him- 
self to be under an obligation. Is it arguable that the recipient 
receives it ” as a member of the family ” within tho meaning of 
Section 14 (1) V 

(2) Y, the karta of an impoverished undivided family, is him- 
self the possessor of a substantial income from self-acquired proper- 
ties. Out of this income he makes regular allowances to some of 
the members of the family. 

Here, again, it may reasonably bo assumed that Y makes tho 
allowances because the recipients are members of the family, but I 
am unable to appreciate what difference there is in principle 
between the two cases. 

To me it suems impossible to ascertain what is meant in this 
section by those words without considering the scheme of the 
statute with respect to the taxation of Hindu undivided families. 

As was pointed out by Lord Hersohell in Golquhoun v. Brooks, 
the Court is entitled and, indeed bound, when considering the 
terms of any provision in the statute, to consider any other parts 
of the Act which throw light upon the intention of the Legislature 
and which may serve to show that the particular provision ought 
not to be considered as it would be, if considered alone and apart 
from the rest of the Act. It has been shown that the general 
scheme of the Act is to tax all income which is not excluded from 
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the operation of the Act by Section 4 (3) and not to tax in the hands 
of an assessee income which has accrued to him and which has 
already been taxed m the hands of a company or firm. The Act 
clearly contemplates that in the case of members of a joint Hindu 
family the unit of taxation shall be the family itself and not each 
individual member, i.e., the entire joint income of the members of 
the family is taxable only in the hands of the family and no part 
of it IS taxable in the hands of its individual members. In my 
opinion, this provides the clue to the meaning of the words “ as a 
member of a Hindu unuivided family ” in Section 14 (1). That 
sub-section exempts from taxation in the hands of a member or a 
family, income which is liable to taxation in the hands of the 
family, whether in fact it has been so taxed or not. It follows 
from this view of the matter that the burden is on the assessee to 
show that the sum in respect of which he claims exemption is 
assessable in the hands of the family. It was suggested that the 
practical difficulty of proving that a' sum received by a member of 
a family has been paid out of the joint family property indicates 
that it could not have been the intention of the Legislature to lay 
this burden on him. I see no more difficulty in proving the source 
from which a payment is made than in proving many other facts 
which arise m the course of an assessment or litigation. In the 
present case the assessee relied on a certificate of the manager of 
ins brother’s estate to prove that he has remained joint with bis 
brother since the latter succeeded to the Baj and that the 
allowance was paid out of zamindari income. It was no more 
difficult for him to have produced the manager as a witness to 
state whether the allowance was paid from joint income or from 
the self acquired properties (if any) of the Maharajadhiraj. It is 
not easy to conceive a case in which the katta of a joint family, 
who is paying a maintenance allowance to a member of the family, 
would not be willing co appear before the income tax authorities 
and state the source from which the allowance is paid. And if he 
maintains separate accounts for the joint income of the family and 
his own income from self-acquired properties, his testimony, 
supported by such evidence, would be irresistible. In the state- 
ment of the case, the Commissioner of income tax states 
that the assessee’s contention was that the “ Es. 48,000 which 
he received m addition to the babuana grant was made as a 
sort of maintenance allowance paid to a member of a joint family 
out of the joint family property.” The Commissioner lias 
rejected this contention on two grounds, apart from his finding 
that the assessee is not joint with his brother. Those two grounds 
are, first, that the allowance is not a maintenance allowance but 
something m addition to the maintenance allowance fixed by the 
indenture, and secondly, that it is not shown that the allowance is 
paid to the assessee from zamindari income. He has not contro- 
verted the assessee’s assertion that the allowance is paid out of 
joint family property. Whether the allowance is paid out ol 
zamindari income or from other sources available to the holder of 
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the Baj is immaterial for the decision of the present question. If 
the allowance is paid out of joint family income it is exempt from 
taxation by reason of the provision of Section 14 (1). I desire to 
make it clear that I am expressing no opinion on the question 
whether an allowance paid to a member of an undivided family 
and not exeinptod from assessment by Section 14 (1) may not be 
exempt on some other ground. For the purposes of this reference 
it is Bullicient to say that the Commissioner’s reasons for holding, 
that the assesses is not a member of a joint Hindu family being 
unsustainable in law, and the assonsee’s contention that the allow- 
ance is paid to him out of joint family property being uncontrovert - 
cd in fact, I would answer the question referred to us by saying 
that the cash allowance of Ks. 4,000 a month which the assessee 
receives from his brother, theMaharajadhiriijaoIDarbhanga, isnot 
assessable to income tax in the hands of the assessee. 

The assessee is entitled to cosliS. He will be refunded the 
deposit of Ks. JOO. Hearing fee 15 gold inohvrs. 

liejerence atmoered accordingly^ 


[In the Madeas High CoirEa’.] 
COMMISSIONER OP INCOME TAX, MADRAS 

V. 

B.J. FLETCHER. 

Beasley, 0. J., Cornish and Pandrang Row, JJ. 

April 24, ]936. 

' Salaries Ofpickb’s Retiring Pund— -B oNtrsEsCuKDiTEi) 

’FoWAlUiS FUNnlfAliP-YHARIiY ANP AcorrMUPATEP— AOCHMULATHD 

Sum DiHTRiBirTEi) on Rktibkmunx, Whuthkr Assessable as 
‘Salary’ ok Exempt from tax — ‘Income’, ‘ Salary, ’Tension’ 
Mkanings op— Indian Income Tax Act (XI op 1922), Sec- 
tions 7 (1), 4 (3) (v) AND (wm). 

A Imiied company created a fund called the Officer's Betiring 
Fund, and its constitution and management^ were regulated hy 
certain rules which the directors had Jull discretion to alter. 
Every half-year a certain sum called ' horns * hy the company was 
(diotte.d by the company to the credit of this fund and this sum 
was invested and accumulated at the discretion of the directors of 
the. company. This half-yearly allotment was divided amongst the 
several officers of ike company eligible to the benefit of the fund in 
proportion to their salaries and credited half yearly to the accounts 

maintained in the names of the several officers. Sack officer was 

given a pass hook in which were entered the amounts so credited to 
his account. The proportionate interest realised on the investments 
wa.s also credited to this account. No officer had any claim on the 
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company in respect of the amount standing to his credit until he 
had served for a prescribed period and the amount was not pay- 
able until the officer left the service of the company. An officer of 
the company had to his credit on this account a sum of Bupees 
86,794-3-2 on his retirement and the company paid him the 
amount. The question being whether this sum teas liable to he 
taxed : 

Keli, per Cornish & Pandrang Row, JJ. — (Beasley, 0. J. 
dissenting) that the contributions made by the company to the 
credit of its officers in the fund was not part of the officers'^ sala- 
ries, nor gratuity or profit received in lieu of or in addition to 
salary. The sum in question was in substance a lump sum paid 
in lieu of pension, that is, in consideration of past services* It 
was not "income^ at all as it was not of the nature of a periodi- 
cal return but a unique receipt a7id was 7iot taxable. Held 
further, per Pandrang Eow, J. — that under the rules there was 
a trust in favour of the employees admitted by the company to the 
benefit of the fund and the payment made by the company was 
not made as an employer but as trustee. 

Beasley, C. J, (contra). — The amounts contributed by the 
co7npany half-yearly must he regarded as sums set apart periodi- 
cally in respect of present services rendered by the officers m 
addition to salary within Section 7 {!) of the Income Tax Act, 
and allowed to accumulate and paid in a lump on retirement. It 
was an accumulation of bonuses and not a sum paid in commuta- 
tion of pension. 

Per Beasley, 0. J,, Cornish and Pandrang Eow, JJ. — Sectio7i 
25 (3) of the Income Tax Act is intended to apply only to cases in 
which there has been a double assessment to tax in the year 1922- 
28 as a result of the cha^ige in the law brought about by the Act 
of 1922 ; further, it applies only to profits from professional 
earnings and has no application to salaries. 

Cases referred to : 

COMMISSIONEB OF INCOME T AX, ‘ BENGAL t). Sh AW WALLACE 

& Co. [1932] (69 Cal. 1343 ; 136 1. C, 742; 1932 Comp. Cas. 276 ; 
6 I.T.C. 211). 

CoMMissioNEE OP In( 30 Me Tax, Buema V , Eangoon Electbic 
Tramway and Supply Co., Ltd. [19331 I-L.E. 11 Bang. 70 ; 
142 I.C. 239; 1933 I.T.E. 313). 

Municipal Council, Salem v. Guru Eaja Eao [1934] (68 
M.L.J. 118). 

Nachiappa Chettiab V , Commissioner of Income Tax 
[1933] (LL.E. 56 Mad. 679; 145 I.C. 989 ; 1933 I.T.E. 241). 

Eutherfobd V , Commissioner of Income Tax, Bihab and 
Orissa [1931] (LL.E. 12 Pat. 315 ; 133 I.C. 360; 3 I.T.C. 214). 
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Seymoub ®. Eebd [192^'A. C. 554]. 

Case stated by the (yommissioner ot Income Tax, [Madras 
under Section 66 (2) ofifhe Indian Income Tax Act [0. P. No. 27 
of 1935]. 

The necessary facte are stated m the judgment. 

T. M. Krulmmwamy Ayyar and M, A. Venkataratnamijam, 
for the assessee. 

M, Patmijali Sastri, for the Commissioner of Income Tax. 

JUDGMENT. 

The Chief Justice. — Two Questions are referred tons by the 
Income Tax Commissioner, t'iit., 

(1) “ Whether the sum of Ks. 36,794 paid to Mr. Fletcher in 
1932-33 was income liable to tax, or was a capital sum exempted 
under Clause (v) of sub-Bection (3) of Section (4) or otherwise, and 

(2) “ Whether Mr. Fletcher is entitled to relief under Section 
25 (3) of the Act on the ground alleged by him, viz., that he dis- 
continued his profession in the year of account. ” 

The sum set out in the first question was received by the asses- 
see in the year of account as an employee of the Buckingham and 
Carnatic Company Limited, Madras, over and above his monthly 
pay. This sum was received out of the Officers’ Betiring Fund of 
tlie Company. It is a fund created by the company and its consti- 
tution and management are goveimed by certain rules framed by 
the company and the directors of the company for the time being 
have full discretion to alter, interpret or add to those rules which 
are before us. The company allots every half year a certain sum 
to the credit of this Fund and this sum is invested and accumulat- 
e<l at the discretion of the directors of the company. The half 
yearly allotment is divided amongst the several officers of the 
Company eligible to the benefits of the Fund in proportion to their 
salaries and credited half-yearly to accounts maintained in the 
name of the several oflicors. Each officer is given a pass book in 
which are entered the amounts so credited to his account with the 
Fund. The proportionate interest realised on the investments is 
also credited to this account. No officer admitted to the benefits 
of the Fund has any claim on the Company in respect of the 
amount shown at the credit of his account until he shall have pre- 
viously served the company continuously and satisfactorily for a 
prescribed jieriod (six years in the case of the petitioner) (sic) and 
in no case can the amount to the credit of an officer become pay- 
able to him until he leaves the service of the company. The 
Directors of the Company have full discretion to decide wfiicii of 
the Officers of tlie Company sliall from time to time be eligible 
to the benefits of the Fund. They liave full power to dispense 
with tlui ser vices of or dismiss any such officer and such persons 
1—29 
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have no claim against the Fund if they have not served for the 
prescribed period. The amount allotted each half year to the 
credit of the Fund is not treated as expenditure incurred by the 
company for the purposes of its assessment ; but any amount 
paid out of the Fund to an employee in account with the Fund at 
the time of his retirement is treated as expenditure incurred by 
the company in the year of payment for the purposes of its assess- 
ment. The amount credited each half year to the account of the 
assesses was not treated by him as his income of that year in any 
of the returns filed by him nor was it ever assessed to tax as 
income of any year prior to 1932-33. As before mentioned the 
total amount to the credit of the assessee’s account with the Fund 
on the date of his retirement was Es. 36,794-3-2. This amount 
was paid to him by the company on the 29th March, 1933, after 
deducting Es. 6,496-7-0 on account of income tax under Section 18 
(2) of the Act. 

It was contended on behalf of the assessee that this was not 
a payment of gratuity coming under the head of ‘ Salaries ’ in 
Section 7 (1) of the Income Tax Act. This payment was variously 
described by learned Counsel for the assessee as a gift, as being 
akin to commuted pension or a windfall. In my opinion, this is 
in no sense a gift because provided that the officer has fulfilled 
the conditions laid down in the rules, on his retirement he has a 
legal claim to the amount standing to his credit ; nor, in my 
opinion, can it be described as being in the nature of a windfall such 
as the payment was held to be in Commissioner of Income Tax, 
Bengal y. Messrs. Shaw Wallace d Go., I. L. E. 69 Gal. 1343, 
where the Company on the termination of an agency received a 
sum of money to compensate them for its cessation and that sum 
was held not to be taxable income under Section 6 (iv) (business) 
nor under Section 6 (vi) (other sources). The case most favour- 
able to the assessee is Butherford v. Commissioner of Income Tax, 
Bihar and Orissa, I. L. E. 10 Pat. 315. The facts in that 
case were that it had been the custom of the Bettiah Eaj 
under the management of the Court of Wards to grant a lump 
sum to his managers when they laid down their office. This 
practice had been sanctioned by the Government in the cases 
of successive managers and it was one of the inducements 
offered to candidates for the office. It was recognised that there 
was no legal obligation upon the Eaj or the Government to make 
the payment but having regard to the established practice it was 
nevertheless a matter of reasonable expectation and incentive to 
accept an onerous office at a comparatively small salary and to 
perform the duties in an efficient manner. In pursuance of this 
practice, Mr. Eutherford received a sum of Es. 76,575 which 
the income tax authorities ought to assess, but it was held that 
the sum was in the nature of compiuted pension falling within 
Section 4 (3) (v) of the Act and was exempt from taxation, the 
contention for the Crown having been that the sum paid was a 
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gratuity and not a pension. The learned Chief Justice says at 
p. 318 : 

“ The candidate, tliereCorc, enters upon li is office under the 
Court of Wards witli a definite salaiy and the expectation that he 
will receive at the end of his service the equivalent of a pension 
bat ho knows that lie will not after his retirement be given a 
scries of periodical payments but in lieu thereof he will get a lump 
sum. In other words ho is to get a pension which will certainly 
be commuted.” 

It was found as a fact that, if it were not for the expectation 
of this gratuity, the Court of Wards would have to pay higher 
salaries to the officers and further ; 

“ No doubt the Court of Wards do not pay pensions or 
guarantee gratuities but allow a gratuity in each case as an act 
of grace. But it is none the loss true that the Court of Wards 
do invariably pay gratuities to their deserving servants on retire- 
ment.” 

It is pointed out in the judgment that it was not possible for 
the Court of Wards or the Government to offer the candidate a 
pension consisting of periodical payments because the payment 
might be repudiated by the owners after the estate was released 
from the management of the Court and that therefore the practice 
had been establislied of treating officers of the Court, if tlie finances 
of the State permitted, in the same manner as Government .ser- 
vants and of paying to them a sum eipial to tliat payable as com- 
mutation of pension on the scale set forth for such commutation 
appended to the Civil Service Bcgulation plus in very meritorious 
cases one fourth of such amount. The facts are different here. 
But it remains to bo seen whether the dissimilarity really makes 
any difforenoe. In that case, the payment was allowed as an act 
of grace. In the present case, it is not an act of grace at all but 
the company by its rules binds itself, subject to conditions, t.o pay 
an amount, although not spocifiod, to its officers who come under 
the rules provided that they fulfil the conditions, on retirement. 
Moreover, tlierc is no indication here, as far as I am able to see, 
that the sum payable is based on any scale for the commutation 
of pensions such as there was in 10 Patna Case; and there is this 
fact also that in the rales the sums allotted half-yearly by the com- 
pany to the credit of the b’und are described as bonuses and they 
are apportioned as between the officers of the company. Through- 
out the rules the sums are described as bonuses and ultimately 
the company is to pay to the officer ‘ the aggregate amount of his 
share in the various bonuses that may have been credited to the 
fund by the company daring the period of his service with the 
company ; whereas there there was no such periodical allotment of 
sums to the managers in the 10 Patna Case ; and it is of course 
quite clear that tlie allotment of a bonus is dependent upon the 
earning of profits by the company and bonuses may be increased 



INCOME TAX BBl'OETB 


11936 


ii28 

or reduced or may aot be allotted at all. There is no evidance that 
the officer receives a smaller salary by reason of the fact that there 
is this payment coming to him on his retirement nor under the 
circumstance of the crediting each half year of the bonuses can 
a lump sum payment of the Fund be considered as a payment for 
past service. It is impossible to avoid the conclusion that the 
allotment is being made for present services and Mr. Patanjali 
Sastri contends that this sum is, as it is described in the rules, an 
accumulation of bonuses. It is conceded that in respect of cash 
bonuses paid to an officer in addition to salary they are assessable 
to income-tax under Section 7 as profits received by the officer in 
addition to his salary. Hence Mr. Patanjali Sastri argues that this 
is a receipt of accumulated bonuses by the assessee in addition to 
his salary. It seems to me that there is much force in this argu- 
ment. It is difficult to see how this sum can be held to be a sum 
paid m commutation of a pension. You have first of all, got to 
have a scheme of pension in order that a pension can be commuted 
and it is only if this was a commuted pension that Section 4 (8) 
(v) can apply. The words of the section are not a sum received ‘in 
lieu ’ of a pension but ‘in commutation’ of it and I cannot see that 
the sum can be described *as equivalent of a pension as in the 
Patna Case. Nor can I agree with Mr. T. M. Krishnaswamy 
Ayyar’s argument that it is akin to commutation of pension be- 
cause he concedes that there must first of all here be something 
that is akin to a pension and then the payment must be akin to 
commutation of such a pension. It is true that the company pays 
its officers no pension on retirement and that this is a lump sum 
payment on retirement but I regret that I am unable to hold that 
that in itself is sufficient to exempt the money from assessability 
to income tax. In my opinion the contention put forward by 
Mr. Patanjali Sastri for the Income Tax Commissioner is correct 
and this amount must be regarded as sums set apart periodically, 
that is to say, half yearly, by the company in respect of present 
services rendered by the assessee as an addition to salary under 
Section 7 (1) of the Act. Instead of being actually paid then, they 
are allowed to accumulate and are paid to him in lumpsum on his 
retirement and, being accumulations of sums credited to him for 
present services, I feel that the fact that they are paid to him at 
the end of his service in a lump sum does not make any difference • 
and I regret, therefore, that I am unable to agree with the answers 
of my learned brothers Cornish and Pandrang Row, JJ. which 
are about to be given upon this point. 

There remains the other question raised, namely question 
No. 2. I am clearly of the view that this question must be ans- 
wered in the negative. The Assessee’s contention is that ho has 
received this amount by reason of the vocation carried on by him. 
The answer to this contention is that he has been assessed under 
the head of ‘ salary ’ under Section 7 (1) of the Act. Section 6 
provides that ‘ the following heads of income, profits and gains, 
shall be chargeable to income tax in the manner hereinafter 
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appoaririg, namely : — (i) Salaries (ii) Interest on securities (iii) 
Property (iv) Business (v) Professional earnings (vi) Other sources’. 
Bach of these is dealt with in separate sections of the Act. The 
asscssee has always been assessed under Section 7 (1). This 
income clearly does not fall under any of the Clauses (ii), (iii), (iv), 
(v) and (vi). Section 25 (3) was intended to prevent a double 
assessment. It cannot be intended to apply to a case where in- 
come tax is assessed on salaries in the year in which they are 
earned. If the section were to apply, it would lead to this very 
strange and unreasonable result that an assessee who chooses to 
relinquish his appointment in the eleventh month of the year 
would escape payment of income tax on the salary named by him 
in these eleven months whereas, if he continued for one month 
longer, admittedly he would be assessable on his salary in the 
whole of the twelve months. Mr. T. M. Krishnaswamy Ayyar 
was quite unable to give any reason why such should be the result. 
In my view, therefore, as this sum falls to bo assessed under Sec- 
tion 7 (1) of the Act, Section 25(3) cannot be applied to it. I would, 
therefore answer both questions accordingly. In view however of 
the answers of my learned brothers question No. ], must be ans- 
wered in favour of the assessee. Question No. 2 is answered in 
the negative. Cost Ks. 250 to the assessee. 

OoENiSH, J. — Upon the first question referred my opinion is 
that the sum of Its. 36,794 received by Mr. Pletcher from the 
Company on his retirement was not income. Income, as their Lord- 
ships of tlie Judicial Committee have explained in CommisHoner of 
Income. Tax, Bengal v. Shaw Wallace <£• Co. (I.L.R. 59 Cal. 1361), 
connotes a periodical monetary return ‘coming in’ with some 
sort of regularity, or expected regularity from definite sonrees. If 
the payment made to Mr. Fletcher can be regarded, as contended 
on behalf of the Commissioner, as a payment of deferred salary or 
of an accumulation of Salary, which had been credited to him, but 
not actually received by him wliilo he was in the service of the 
company, it would, 1 think, be income when he did receive it. It 
would bo salary or a gratuity or profit received by him in addition 
to his usual salary as luuoh as the cash bonuses paid to him from 
time to time by the company were salary. But in my opinion the 
contributions made by the company to the credit of its officers in 
the Officers’ Retiring Fund arc not part of the Officers’ salaries, 
nor are they a gratuity or profit received by the officers in lieu of 
or in addition to salary. This contribution is called a bonus in the 
rules of the Fund. But the name is not of much significance. It 
is in fact a voluntary contribution made by the Company to the 
b'uud under the conditions framed by the Fund Rules, and the 
true character of the contribution must he gathered therefrom. An 
officer who has served the company for the requisite period 
becomes qualified to membership of this Fund. He will be credited 
with his appropriate share in the contributions made by the com- 
pany to the Fund; and it appears that a pass book is issued to 
officers showing how their credit stands in the Fund. Rule 2 
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provides that every bonus shall in the first instance be apportioned 
as between the officers of the company in proportion to the sala- 
ries drawn by them respectively at the date of the allotment of 
such bonus by the company and shall be credited in such propor- 
tions to such officers in account with the Fund, But the rules do 
not require that the company shall make any contribution to the 
Fund at any particular period. It is a matter which is left entirely 
to the pleasure of the company, the directors of the company have 
sole control over the investment of the money in the Fund, 

The rules provide that no Officer shall have any claim against 
the company in respect of any bonus or otherwise as regarding the 
Fund until he leaves the service of the company and shall have 
previously served the company continuously and satisfactorily for 
the period required of him by the rules. In the event of his death 
daring his term of service it is provided that the amount then 
standing to his credit in the Fund shall be paid to his legal 
representatives but the rules give him no power of nomination 
over the amount to his credit in the Fund. Then Eule 6 says that 
in the event of an officer leaving the service of the company or 
being dismissed before having completed the term of service 
required of him, the amount standing to his credit shall be appor- 
tioned to the credit of the other officers then in the employ of the 
company. And Eule 7 provides that nothing contained in the 
rales shall in any way be taken to restrict the powers of the com- 
pany from at any time dispensing with the service of, or dismis- 
sing any officer. This rule farther provides that an officer whose 
service shall be dispensed with or who shall be dismissed before 
completing his full period of service shall have no claim whatever 
against the Fund. 

These conditions imposed upon an officer’s right to receive 
payment from the Fund entirely negative, in my judgment, the 
notion that the amount credited to him in the Fund is credited to 
him by way of salary or as a gratuity in lieu of or in addition to 
salary. If these credits were intended to be an additional remu- 
neration I cannot imagine why, in the event of an officer’s service 
being dispensed with, for no fault of his own, he should bo dis- 
qualified by Eule 7 from at least receiving so much as he had 
earned to his credit up to that date. I think the only feasible 
explanation is that the bonuses credited to an officer in the Fund 
are not intended to be salary or gratuity. If the amount received 
from the fund by an Officer on his retirement is not given to him 
as salary it is not income liable to tax under Section 7 (1). It is 
not suggested on behalf of the Commissioner that the sum is 
taxable under any other head of income. 

I am unable to perceive any essential difference between the 
payment of a lump sum from this Officers’ Eetiring Fund to an 
officer on his retirement and the payment of a lump sum from a 
Provident Fund to an employee on his retirement, or the payment 
of a sum with accrued bonuses, payable to the assured under a 
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policy of insurance. The two last mentioned sntns are specifically 
exempted from taxation by Section 4, sub-Seotion 3, Clause 6 of 
the Act, But this exemption is not an arbitrary one. In I.L.E. 69 
Gal, 1351 supra their Lordships have pointed out that none of the 
sums specified in Clause 5, apart from their exemption by the Act, 
could be regarded in any scheme of taxation as income. The reason 
IS that payments such as those mentioned m Clause 5 do not come 
within the meaning of the word ‘ income ’ as defined by their Lord- 
ships. For these reasons my answer to the first of the questions 
referred is in favour of the assessee. 

With regard to the second question I think that a comparison 
of Section 25 (3) with Section 11 of tlie Act makes it clear that the 
profits from a profession or vocation mentioned in the first 
named section mean the professional earnings which are taxable 
nuder Section 11 (v), An assossoecan only have the benefit of 
Section 25 (3) if he has been assessed for tax on professional 
earnings, I would therefore answer the second question against 
the assessee. 

Pandeang Eow, J. — This is a reference made by the Commis- 
sioner of Income Tax, Madras, under Section 6G (2) of the Indian 
Income Tax Act (XI of 1922) at the instance of Mr, B. J. Fletcher, 
who was an employee in the service of the Buckingham and Car- 
natic Mills Co., Ltd. for about 24 years till 28th February, 1933 
when he retired from service. Baring the period of his employ- 
ment the company was paying him a monthly salary as well 
as a halt yearly cash bonus out of its profits, and income tax 
was being collected on these amounts. The company had 
constituted an Otfioers’ Eetiring Fund and made rules for 
Its managomeut. Tho company allotted every half year 
out of its profits a certain sum to the credit of this Fund 
and invested the same ; the amount together with the interest 
earned was apportioned between such of its officers as were 
admitted to the benefits of tho Fund in proportion to their salaries 
and the amounts credited to each officer were shown in a separate 
pass book given to him. The company undertook to pay the 
amount lying to the credit of an officer to him on his leaving its 
service after having previously served continuously and satisfac- 
torily for a certain period (six years in Mr. Fletcher’s case) to the 
Officer, and in the event of his death, whether during or after the 
said period of service, to his legal representatives. In the event of' 
an officer leaving tfie company’s service or being dismissed before 
completing the said period of service he is to have no claim what- 
ever to the amount lying to his credit in the Fund, and the same 
is to be apportioned to the credit of other officers then in the 
employ of tlie company. The last rule declares the right of the 
directors of the oomjiany to decide in their discretion which of the 
officers shall be eligible for the benefits of the Fund, and to make 
any alteration or addition to the rules, and that the Directors’ 
dricisions on these points and also as to the meaning of the rules and 
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oa all other matters connected with the Fund or its administration 
shall be final and conclusive. 

When Mr, Fletcher retired from the company's service on 
28th February, 1933, the amount to his credit in the Eetiring 
Fund was Rs. 36,794-3-2, and when paying this amount to him 
the Company deducted therefrom Rs, 6,496-7-0 as income tax and 
remitted the amount of tax to the Government of India. 
Mr. Fletcher objected to this deduction of income tax on two 
grounds, vi^., that the amount of Es. 36,794-3-2 paid out of the 
Eetiring Fund was not his income and that he was not liable to 
any assessment to income tax during the year 1933-34 under 
Section 25 (3) of the Act as he had ceased to be in the company’s 
employ, and thereby discontinued his vocation during that year. 
These objections were overruled by the Income tax Officer, and also 
on his appeal by the Assistant Commissioner of Income Tax, The 
same objections are repeated in the questions raised in the present 
reference, namely ; 

(1) Whether the sum of Es. 36, 79^ paid to Mr. Fletcher in 
1982-33 was income liable to tax, or was a capital sum exempted 
under Clause (v) of sub-Section 3 of Section 4 or otherwise. 

(2) Whether Mr. Fletcher is entitled to relief under Section 
26 (3) of the Act on the ground alleged by him viz^ that he dis- 
continued his profession in the year of account. 

The second question does not involve any real dilBficulty. The 
words of the sub-section relied upon are themselves clear, and they 
show that it applies only where the business, profession, or voca- 
tion which is discontinued is one on which tax was at any time 
charged under the provisions of the Income Tax Act, 1918. Even 
on the assumption that Mr. Fletcher’s employment as an officer of 
the company was a profession or vocation, it was never assessed 
to tax as such under the Act of 1918 ; the assessment of his income 
from such employment was under the head of * salaries ’, and not 
under the head of profits from any profession or vocation followed 
by him. It is not contended that the employment was a business 
as defined in the Act. It is, moreover, clear that the provisions of 
this sub-section were meant to apply only to cases in which there 
, had been a double assessment to tax in the year 1922-23 as a 
result of the change brought about by the Act of 1922 — See 
An Gn T. Nachiappa Ghettiar v. The Commissioner of Income Tax^ 
Madras (6 I. T. 0. 369 at p. 373). It is stated in the reference 
as a matter of fact, and this statement is not controverted before 
us, that so far as salaries were concerned there was no such double 
assessment in the year 1922-23, and chat Mr. Fletcher in particular 
was not assessed to tax m the year 1922-23 in respect of his income 
in the previous year. Mr. Fletcher’s claim to relief under Section 26 
(*3) of the Act cannot therefore be sustained either on the words of 
that sub-section or any other ground. The second question must 
therefore be answered in the negative. 



1935] COMMSB. OP INCOME TAX ?!. B. 3 . PLBTOHEB 233 

The first question in the reference calls for fuller considera- 
tion. It is obvious that the Officers’ Eetiring Fund was constitu- 
ted in order to make provision for the employees at the time of 
their retirement and for their legal representatives in case of their 
death while in service. The company allotted certain amounts 
from its profits to this Fund every half year and these amounts 
which were invested and the interest derived therefrom were 
apportioned among the employees and credited to their separate 
accounts. There is nothing in the Rules of the Fund which con- 
templates that the company might at any time take back for its 
own use or for any other purpose the monies so credited to its 
employees, even though the monies are actually retained in its 
own hands. The retention of the monies was only for the pur- 
pose of making payments out of the Fund to the employees under 
the rules, and the company never had any beneficial interest in 
the monies credited to the employees. The Company had no 
doubt full discretion in the matter of allotment, but once the 
allotment was made its rights were confined to mere administra- 
tion of the Fund for the benefit of its employees. As monies 
were allotted every half year to the Fund from the company’s 
profits they were not treated as the company’s expenditure when 
assessing the company’s profits to tax; in other words, they 
were included in the profits and taxed as such, and they were 
shown in the company’s half yearly balance sheet under ‘ Capital.’ 
Considering all the circumstances it would appear that after the 
monies were allotted by the company to the Retiring Fund, the 
company invested them and held the accumulations as trustee for 
its employees, and acted in the same capacity when making pay- 
ments out of them under the rules. If this contention on behalf 
of Mr. Fletcher is correct it follows that the payment made by 
the company to Mr. Fletcher was not a payment made by the 
company as an employer but a payment made by it as trustee, 
and cannot therefore bo assessed to tax under the liead of salaries. 
See Commissioner of Income Tax, Burma v. The Bangoon Electric 
Tramway and Supply Co., Ltd. (I.L.B. 11 Ran. 70), and the 
2nd sub-paragraph of paragraph 26, Income Tax Manual, p. 169 
(.6th Edition). In the Bangoon case there was no doubt an actual 
transfer of the shares which were purchased from the monies 
allotted as bonuses to the Managing Director of the company 
and the employee. Rut actual transfer of ownership to the trustee 
is not always necessary to create a trust in relation to moveable 
property ; under Section 6 of the Indian Trusts Act (II of 1882), 
a declaration of trust is sufficient in such a case, and under Sec- 
tion 3 of that Act an obligation annexed to the ownership of 
property arising out of a confidence declared and acce|)te(l by the 
owner for the benefit of another is a trust. The Rules of the 
Fund framed by the company are a sufficiently clear declaration 
of a trust in favour of the employees admitted by the company 
to the benefit of the Fund. 

On behalf of the assesses Mr. T. M. Krishnaswamy Ayyar 

1—30 
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next contends that the payment in question is covered by either the 
5th or the 7th clause of snb»Section3 of Section 4 of the Income 
Tax Act. The 5th clause is relied upon in support of the con- 
tention that the payment of Es. 36,794 to Mr. Fletcher is pay- 
ment of a capital sum in commutation of pension. Mr. Fatanjali 
Sastri argues contra that commutation of a pension ordinarily 
implies a pension there being no pension in the present case, and 
that while commutation of a pension, moreover, involves the 
consideration of factors such as the age and state or health of the 
pensioner, and the general rate of interest and the like no such 
consideration was required in the present case. There can be 
no doubt that a pension is a periodical allowance for past services, 
and that by commutation a lump sum is paid in lieu of the peri- 
odical payments ; See The Municipal Council, Salem v. Guru- 
rajah Bow (68 Mad. L. J. 118). Mr. T. M. Krishnaswamy Ayyar, 
however, relied strongly on Rutherford v. The Commissioner of 
Income Tax, Bihar and Orissa (I.L.K. 10 Patna 315), in which 
it was held that a lump sum paid not as pension but expressly as 
gratuity by the Court of Wards as employer to an employee 
after the latter’s retirement was a capital sum paid in commuta- 
tion of pension, although no single payment of an instalment of 
pension was ever made to the employee. The argument that 
there must first be pension and that the commutation must 
follow in point of time was characterised by Oourtney-Terrell, 
C. J., as being not well founded. The same argument put in 
slightly different language, viz., that no pension was admissible 
to the employee and that, therefore, there was nothing to com- 
mute was answered by DeavIiE, J., as follows: ‘The answer to 
this contention is that the precise form used is of little moment 
in interpreting the Income Tax Act. What must be looked at is 
the real nature of the sum in question, and it is clear from the 
Official correspondence that what was given to the assessee on 
his retirement from service was but the equivalent of a commuted 
pension in essence, in spite of the technical reason for which it 
was recommended and sanctioned under the denomination of 
gratuity.’ Both the learned Judges agreed that what must be 
considered is the real nature of the transaction. Counsel on both 
sides in the present case are also agreed that the real nature of the 
payment must be ascertained for the purpose of deciding the point. 

There is no doubt in my mind that the payment of Es. 86,794, 
to Mr. Fletcher on his retirement from the company’s service was 
in substance and in truth the payment of a lump sum in lieu of 
pension, i.e., in consideration of his past services. The amount 
depended in part at least on the length of his service and it was 
paid, out of what has always been designated, as the Officers’ Eeti- 
ring Fund, under the rules of that Fund. The existence of such a 
fund may reasonably be presumed to have been and to be one of 
the inducements offered by the company to those who sought and 
will seek to be employed in its service, especially in the absence of 
any other provision after retirement in the shape of pension. The 
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prospect of getting on retirement after long and approved service a 
pension or its equivalent, by whatever name it may be called, is 
one of the important factors w4iich attracts candidates for employ- 
ment, in short, there are three such important factors, viz,, pay, 
promotion and pension; whatever shape these may take, they do 
not change in essence; in Butherford v. The CommissioneT of In-- 
come Tax, Bihar aiid Ofissa, (I.L.R, 10 Patna 315), the position 
was stated by Gourtney-Terrell, CJ,, as follows at p, 318 : ‘‘ The 
candidate therefore enters upon his office under the court of wards 
with a definite salary and the expectation that he will receive at 
the end of his service the equivalent of a pension — but he knows 
that he will not after his retirement be given a series of periodical 
payments but in lieu thereof will get a lump sum. In other words, 
he is to get a pension which will certainly be commuted.’^ The 
position is more or less the same in the present case. The words 
‘ in commutation of ^ found in Section 4 (3) (v) of the Act do not 
necessarily convey a meaning essentially different from that of the 
words *in exchange of’ or ‘in lieu of’, the essential idea is substku- 
tion or change. If instead of paying a pension, t.e., a periodical 
payment for past services, an employer elects from the very outset 
to pay a lump sum, or, in other words, the pension scheme adopted 
by an employer contemplates the payment of a lumpsum, instead 
of periodical payments, as pension, the real nature of the payment 
is not affected thereby, and which was all the time intended as 
pension or reward for past service does not lose its character* In 
short, when a lump sum is paid as pension its receipt by the 
employee comes within the 5th clause of Section 4 (3) of the Act. 

In view of this conclusion it is unnecessary to consider the 
alternative claim to exemption under the 7th clause of Section 4 (3) 
of the Act. That clause can apply only when the receipt is not 
by way of addition to the remuneration of an employee* Mr* 
T. M. Krishnaswamy Ayyar relies in this connection on the deci- 
sion of the House of Lords in Seymour v* Beed (1927 A.O 664) to 
the effect that the payment of the proceeds of a benefit match to a 
professional cricketeer by the club which employed him is a por- 
Boual gift and not a profit or perquisite arising from his employ- 
ment, and therefore not assessable to tax* The facts of the present 
case are however difl*erent ; it is not a solitary gift with which the 
present case is concerned, but a series of gifts made every half year 
out of the employer’s profits to the employees ’ Retiring Fund and 
as part of the conditions of employment. The words used in the 
Indian Income Tax Act are moreover different from those found in 
the English Income Tax Act, and this difference recalls to one’s 
mind the following observations of their Lordships of the Judicial 
Committee in Com^nissioner of Income Tax, Bengal v. Shaw Wah 
lace <k Oo,, I.L.R, 59 Cal. 1343* “Their Lordships would discard 
altogether the case law which has been so painfully evolved in the 
construction of the English Income Tax Statutes — both the cases 
upon which the High Court relied and the flood of other decisionB 
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which has been let loose in this Board. The Indian Act is not in 

pari materia Under such conditions their Lordships think 

that little can be gained by attempting to reason from one to the 
other, at all events in the present case in which they think the 
problem lies very near the surface of the Act and depends mainly 
on general considerations 

The observations which follow the above deal with the general 
question of what * income ' is, and they are of considerable impor- 
tance in the present case which raises the general question whether 
the payment of Es. 86,794, to Mr. Fletcher is income liable to 
tax. Their Lordships had also to consider the argument based 
on Section 4 (3) (v) of the Act, the words of which appear to 
suggest that the word ‘ income ’ may have a wider significance 
than would ordinarily be attributable to it, and they were of 
opinion that the clause cannot be construed ‘ as enlarging the 
word ’ income so as to include receipts of any kind which are 
specially exempted. The character of income is described by their 
Lordships as follows : — “ Income, their Lordships think, in this 
Act connotes a periodical monetary return * coming in ' with some 
sort of regularity or expected regularity from definite source.’* 
The sum of Es. 36,794 received by Mr, Fletcher on his retirement 
was not of the nature of a periodical return ; it was a unique 
receipt, not to be repeated. It is, to my mind, difficult to regard 
it as ‘ income * in view of what their Lordships of the Judicial 
Committee have said in the case referred to above. The source 
from which Mr. Fletcher received the money was the Officers’ 
Eetiring Fund, and under the Buies of that Fund only one receipt 
and no more could be expected him or by any other employee. 
It was not a source from which periodical monetary returns could 
come in so far as the employee was concerned. The only return 
he could expect was a single payment on retirement. I am there- 
fore of opinion that the receipt of the lump sum in question is not 
income. 

It follows from the above that the first part of the first 
question must be answered in the negative and the second pari in 
the affirmative. 
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[In Tub Pkivy Council.] 

MAHAKAJKUMAR GOPAL SAEAN NABAIN SINGH 

V. 

COMMIBSIONEB OF INCOME TAX, BIHAB AND OBISSA. 

Lord Blanesburgh, Lord Bussell of Killowen, and Sir Lancelot 

Sanderson. 

May 28, 1935. 

Ann uiTiBS— S ale op Piiopbety— Stipulation foe Payment 
OF Annuity to Vkndo-b — Annuity, Whkthee Income oh Capital 
Bbcbipt — ‘ Income ’, Meaning op — Dobs hot Necbssabily Con- 
note Peofit oh Gain — Ageicultubal Income, Incidents of — 
Indian Income Tax Act (XI of 1922), Sections 2 (i), 4 and 
12 ( 1 ). 

The assessee who owned a nine annas share in an estate, with, 
the object of discharging his debts and of obtaining for himself an 
adequate income for his life, conveyed the greater portion of his 
estate to his son, in-law's mother who owned the remaining seven 
annas in the estate. The consideration for the transfer teas (t) the 
payment of the assessee's debts amounting to Ms. 10,26,987 (n)<* 
cash payment of Ms. 4/, 78, 068 ; and (Hi) an annual payment of 
Ms. 2,40,000 to the assesses for his life. On a reference by the 
Commissioner, the Patna High Court held (Mohammad Noob, J. 
dissenting) that the amount of Ms. 2,40,000 thus received by the 
assesses annually was income and not a receipt of a capital sum 
in instalments and was therefore assessable to income tax and 
supertax. It was further held that the said income was not 
agricultural income and was not exempt from tax as such. The 
assesses appealed to the Privy Council : 

Held, (i) that the annual payment was not agricultural income 
as it was not rent or revenue derived from land but money payable 
under a contract imposing a personal liability on the covenantor 
the discharge of which was secured by a charge on land; (ii) that 
this was clearly a case where the owner of an estate (the assessee) 
had exchanged a capital asset for (inter alia) a life annuity which 
was income in his hands and not a case in which he had exchanged 
his estate for a capital sum payable in instalments ; and (Hi) that 
this income was taxable under the Income Tax Act even though the 
annuity did not constitute or provide a profit or gain to the assessee. 

The word ‘ income ' is not limited by the words ‘ profits and 
gains ’ and anything which can properly be described as income is 
taxable under the Act unless expressly exempted. 

Dictum : Little can he gained by trying to construe an Income 
Tax Act of one country in the light of a decision upon the meaning 
of the income tax legislation of another. 
l~30a 
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The fact that certain annual payments are stated to be part 
of ‘ the price ’ of a property sold does not make them necessarily 
capital payments. It only means that they are part of the con- 
sideration for the transfer and that consideration may well take 
the form of annual sums which will be income in the hands of the 
payee. 

Case referred to : — 

COMMISSIONBB OP INCOME Tax, BbNGAL V. SHAW WALLACE & 

Co. [1932] (69 LA. 206; 136 LC. 742; 1932 Comp. Gas. 276; 
5 1.T.C. 211) referred to. 

Appeal from a Judgment of the Patna High Court dated 
April 17, 1934. 

The Judgment of the Patna High Court is reported at p. 264 
et seq of Vol. II of the Income Tax Reports. 

A. M. Latter, E. C., Sultan Ahmed and Heyworth Talbot, for 
the appellant. 

A. M. Dunne, K. C., and Thomas Strangman, for the res- 
pondent. 

Loan Bussell op Killowen. — The appellant appeals from a 
judgment of the High Court of Judicature at Patna on a reference 
under Section 66 (2) of the Indian Income Tax Act, 1922 (herein- 
after referred to as the Act). The question for decision may be 
stated to be whether the appellant is assessable to income tax and 
supertax in respect of an annual sum of Bs. 2,40,000 payable to 
him during his life pursuant to a covenant contained in the inden- 
ture hereinafter mentioned. 

The appellant was the owner of an estate in British India 
known as the Nine Annas Tikari Baj. He had a daughter who 
had married a son of Bani Bhubaneshwar! Knar (hereinafter 
referred to as the Bani). 

By an indenture, dated March 29, 1930, and made between 
the appellant of the one part and the Bani of the other part, the 
appellant conveyed the greater portion of his said estate to the 
Bani for the valuable consideration therein appearing. The inden- 
turerecites amongother facts that the appellantwas absolute owner 
of the estate and that for the purpose of discharging certain of his 
debts and of obtaining for himself an adequate income he had 
agreed with the Bani for the absolute sale and transfer to her of 
that portion of his said estate described in the first schedule in 
consideration of the Bani covenanting to pay the said debts (which 
amounted in fact to a sum of over Bs. 10,00,000) and to pay to him 
a sum of Bs. 4,73,063, in cash to meet the expenses of his 
daughter’s marriage and other urgent necessities and further cove- 
nanting to pay him annual sums during his lifetime of Bs. 2,40,000 
in manner thereinafter appearing, such payment being secured by 
a charge upon the property thereby transferred. By the operative 
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part of the indenture it was witnessed that in pursuance of the said 
agreement and in consideration of the sum of Es. 4,73,063 paid to 
the appellant and in further consideration of the covenant by the 
Eani for payment to the appellant during his lifetime of the an- 
nual sum of Es. 2,40,000 by six instalments, and also in consider- 
ation of the covenant to pay and indemnify the appellant in res- 
pect of the said debts the appellant assigned the hereditaments 
therein described unto the Eani absolutely. The indenture con- 
tained a covenant by the Eani with the appellant for payment to 
him during his lifetime, of the yearly sum of Es. 2,40,000 by six 
equal instalments, with interest at 12 per cent, per annum on any 
over-due instalment, and to pay the said debts and to keep the 
appellant indemnified against all suits, actions and proceedings 
whatsoever in respect of the said debts or any of them. 

This indenture does not itself contain any charge on the estate 
of the annual sums covenanted to be paid ; but their Lordships 
were informed and the case proceeded upon the footing that the 
stipulated security had been given by a separate document. 

The taxing authorities in assessing the appellant in respect of 
the year 1931-1932 included in his assessable income the following 
item : — “ Other sources : annuity, Es. 2,40,000,” being the sum re- 
ceived by him in pursuance of the Eani's covenant. The appel- 
lant contends that no part of this receipt should be included (1) be- 
cause being merely an instalment of the purchase price payable on 
the sale of his estate it is not an annuity but a capital sum ; 
alternatively, (2) because even if it be an annuity it is not taxable, 
because it does not fall within the description of what is taxable 
under the Act ; and in the further alternative, (3) because even it 
it would otherwise fall within such description it is “ agricultural 
income ” and as such specihcally excepted from the operation of 
the Act. 

The relevant provisions of the Act are the following : — 

“2. In this Act unless there is anything repugnant in the 
subject or context,^ — 

(1) ‘ agricultural income ’ means — 

(tt) any rent or revenu^l derived from land which is used for 
agricultural purposes and Is either assessed to land-revenue in 
British India or subject to a local rate assessed and collected by 
officers of Government as such. 

3. Where any Act of the Indian legislature, enacts that 
income tax shall be charged for any year at any rate or rates ap- 
[)licable to the total income of an assessee, tax at that rate or those 
rates shall be charged for that year in accordance with and subject 
to the provisions of, this Act in respect of all income, profits and 
gains of the previous year of every individual, Hindu undivided 
family, company, firm and other association of individnals, 
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4. (1) Save as hereinafter provided, this Act shall apply to 
all income, profits or gains, as described or comprised in Sec- 
tion 6, from whatever source derived, accruing or arising, or re- 
ceived in British India or deemed under the provisions of this Act 
to accrue, or arise, or to be received in British India. 

( 2 ) ... . . . 

(3) This Act shall not apply to the following classes of 
income : 


{mii) Agricultural income. 


6. Save as otherwise provided by this Act, the following 
heads of income, profits and gains, shall be chargeable to income 
tax in the manner hereinafter appearing, namely : — 

(i) Salaries. 

(#*■) Interest on Securities. 

(Hi) Property. 

(iv) Business. 

(v) Professional Earnings. 

(®») Other Sources. 

7. (1) The tax shall be payable by an assesses under the 
head ‘ Salaries ’ in respect of any salary or wages, any annuity, 
pension, or gratuity, and any fees, commissions, perquisites, or 
profits received by him in lieu of, or in addition to any salary or 
wages, which are paid by or on behalf of Government, a local 
authority,- ft company, or any other public body or association, or 
by or on behalf of any private employer : 


12. (1) The tax shall be payable by an assesses under the 
head ‘ Other Sources ’ in respect of income, profits and gains of 
every kind and from every source, to which this Act applies (if not 
included under any of the preceeding heads). 

(2) Such income, profits and gains shall be computed after 
making allowance for any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of making or 
earning such income, profits or gains, provided that no allowance 
shall be made on account of any personal expenses of the 
assesses.” 

In their Lordships ’ opinion it is impossible to hold that this 
annual payment is “ agricultural income ” within the meaning of 
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the Act. It is not rent or revenue derived from land ; it is money 
payable under a conLi'act imposing a personal liability on the coven- 
antor the discharge of which is secured by a cliarge on land. The 
covenantor is ai, liberty to make tiie payments out of any of her 
moneys, and is bound to make them whetlier tlie land is suffi- 
ciently productive or not. Their Lordships are in agreement with 
tihe opinion of the Judges in India which upon this point was 
unanimous. 

Upon the remaining questions there has been a division of 
opinion among those Judges. The Chief Justice and Vabma, J., 
were of opinion that tlie sum in quesCon was not a capital sum, but 
was “income” witliin the meaning of tliat word as used in Sec- 
tion 12 (1) of the Act, and therefore ta-vable. On the other hand, 
Khaja Mohammad Nona, J., took the view that the tranHaction 
was a sale of the estate for a capital sum or price of an amount de- 
pendent on the duration of the appellant’s life, and that each 
annual payment was an instalment of that capital sum and there- 
fore not taxable as income. 

Their Lordships find themselves in agreement with the Chief 
Justice and Vabma, J. Indeed but for the elaborate argument ad- 
dressed to the Board they might well have contented themselves 
with adopting the careful judgment of the Chief Justice which 
covers the whole ground. It is impossible, witJioot ignoring the 
plain language of the iiuleuture of 29th Marcli, 1980, to treat the 
annual payments as instalments of a capital sum. To say that 
they are part of “ the price ” of the sale docs not make tliem neces- 
sarily capital payments. It is only to say tliat they are part of the 
consideration for the transfer of the property, and that consider- 
ation may well take the form of annual sums which will be in- 
come in the hands of the payee. In this indenture the intention 
of the appellant is made clear, lie was absolute owner of the 
estate ; he could have given it away. What he does, and what he 
states in the doonment he wishes to do, is to part with the estate in 
order to get rid of his debts, and to obtain for himself an adequate 
income. He accordingly transfers the estate to the Kani and 
obtains from her in exchange (1) a covenant to pay the debts in 
the second schedule, (2) a sum of cash to meet the expenses of his 
daughter’s marriage, and (3) a covenant to pay him a life annuity. 
This is clearly no ordinary bargain and sale by a vendor and 
purchaser at arm’s length, for the money consideration bears no 
relation to the actual value of the jiroperty. The amount ulti- 
mately jiayahlc by the imrchaser depends upon the life of the 
vendor. It is, their Lordships think, clearly a case where the 
owner of the estate has exchanged a capital asset for {vnter alia) 
a life annuity which is income in his hands. It is not a case in 
which he has exchanged his estate for a capital sum payable in 
instalments. 

But it was argued that even though the life annuity be income, 
as distinct from capital, it still is not income taxable under the Act, 
1—31 
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because the words “ income, profits and gains ” in Section 12 (1) 
of the Act must be construed as including only such income as 
constitutes or provides a profit or gain to the recipient, i.e., that the 
word “ income ” is in some way limited by its association with the 
words “ profits and gains. ” This being so, it is said that in view 
of (a) the true value of the estate (alleged to be about 2 crores of 
rupees) and (6) the age of the appellant (alleged to be about 47 at 
the date of the transaction), the annuity could never constitute or 
provide a “ profit ” or “ gains ” to him, and therefore cannot be 
“ income ” which is taxable under the Act. 

Their Lordships agree with the opinion expressed by the Chief 
Justice upon this point. The word “ income ” is not limited by the 
words “ profits " and “ gains. ” Anything which can properly be 
described as income, is taxable under the Act unless expressly 
exempted. In their Lordships’ view the life annuity in the present 
case is “ income ” within the words used in the judgment of this 
Board which was delivered in the case of Commissioner of Income 
Tax, Bengal v. SJiaw Wallace d Co., viz ., : — 

“ Income, their Lordships think, in this Act connotes a periodi- 
cal monetary return ‘coming in’ with some sort of regularity or 
expected regularity from definite sources. The source is not 
necessarily one which is expected to be continuously productive, 
but it must be one whose object is the production of a definite 
return, excluding anything in the nature of a mere windfall. This 
income has been likened pictorially to the fruit of a tree, or the 
crop of a field. It is essentially the produce of something, which 
is often loosely spoken of as ‘ capital.’ But capital, though possibly 
the source in the case of income from securities, is in most cases 
hardly more than an element in the process of production. ” 

Here the source of the life annuity is the covenant. The life 
annuity is the produce of one of the items {viz,, the covenant) which 
the appellant has taken in exchange for the estate. 

Beference was made before their Lordships to various decisions 
upon the taxing Acts of other countries. Acts which are couched in 
different terms and framed upon different lines. So far as these 
decisions had any relevance to the points under consideration, they 
appear to have been suitably considered and dealt with in the judg- 
ments of the Chief Justice and Vabma, J. Their Lordships think 
it unnecessary to discuss them further. They content themselves 
with repeating the view expressed in the judgment of the Board 
above referred to, that little can be gained by trying to construe 
an Income Tax Act of one country in the light of a decision upon 
the meaning of the income tax legislation of another. 

For the reasons above appearing their Lordships are of opinion 
that this appeal should be dismissed, and they will humbly advise 
His Majesty accordingly, 



1935] BEH SAM BBOTHEES ®. COMMSE. OF INC. TAX 243 


The appellant must pay the costs of the appeal. 

Appeal dzsmmed. 

Solieitors : — Messrs. Douglas, Grant and Bold, for the appel- 
lant ; Solicitor, India Offi.ce, for the respondent- 


[In the lahobe hkjh Couet.] 

• BELI BAM BROTHEEB 

V. 

COMMIBBIONER OF INCOME-TAX, PUNJAB [No. 2J. 

June 13, 1935. 

Addison and Din Mohammad, JJ. 

Hindli Undivided FAMiiiV — Skfakation of Memdbbs and 
Constitution of New Fibm — PnoiniR Mode of Assessment — 
Assessment as Fiem— Rkfeeence — New Questions — Commis- 
sioneb’s Power to Refee Additionad Questions — Indian In- 
COME Tax Act (XI op 1922), Beotions 25-A, 2C and 66 (1) & (3). 

Where the members of a Hindu undivided family separate, 
there is nothing to prevent the separated members from immediately 
forming themselves into a firm and if they do so, they should he 
assessed under Section HG of the Income Tax Act and not under 
Section Si5-A. 

Where it is claimed that a Hindu undivided family has sepa- 
rated cmd that the members have constittded themselves into a firm, 
the Assistant Commissioner would not he justified in refusing to 
decide whether Section tiS-A or Section H6 applied to the ease, 
merely because such an inquiry would involve an interference with 
an order of the income-tax officer refusing to register the firm. 

Where on the application of an assessee under Section 68 (3) 
of the Income Tax Act the High Court has directed the Commissioner 
to refer certain questions of law, the Commissioner may, if he is of 
opinion that any additional question arises, refer that question 
also under Section 66 (1). 

Case stated by the Commissioner of Income Tax, Punjab, 
N.W.F.P. and Delhi, under Bcction 6(5 of the Indian Income Tax 
Act, XI of 1922. [Misc. No. 608 of 1934]. 

For the prior proceedings in the case see Heli Bam Brothers v. 
Commissioner of Income Tax [(1936) 3 I.T.R 103]. 

Eirpa Bam Bajaj and N. M. Aslam Khan, for the assessees. 

J, N. Aggarwal and S. M. Sikri, for the Commissioner. 
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Judgment. — In the matter of the assessment of the business 
of Beli Earn Brotliers for 193'2-33, this Court required the 
Commissioner of Income Tax* to state the case and refer it for 
decision under the provisions of Section 66 (2) of the Income Tax 
Act, the question formulated being whether the Assistant Commis- 
sioner’s refusal to determine which of the two Sections 26-A or 26 
applied to the facts of the case was justified. The Commissioner of 
Income Tax has stated the case and has referred in addition the 
following question under the provisions of Section 66 (1) of the 
Act : — 

“What is the proper taxation basis in the circumstances stated?” 

Prior to the year under assessment the business was owned by 
a Hindu undivided family, consisting of the father and three sons. 
When the present return was put in, it was asserted that partition 
had taken place, that the father had left the business completely 
receiving the whole immovable property owned by the family as 
his share, while the three sons after separation constituted them- 
selves into a firm, and that the assessment of the business should, 
therefore, be made on the new firm. Eehance was placed on an 
award dated the 31st March, 1932, and the deed of partnership, dated 
the 14th July, 1932, and the Income Tax Officer was also asked to 
register the firm under Section 26-A. The Income Tax Officer 
came to the conclusion that the members of the family separated 
on the 31st March, 1932, but that the case fell within Section 26-A 
of the Act and at the same time he refused to register the firm. The 
Assistant Commissioner on appeal confirmed the finding that 
there was separation on the 31st March, 1932, bjit he declined to 
decide whether Section 26-A or Section 26 applied, on the ground 
that the decision depended on the determination of the question 
whether a firm had been constituted or not and this involved an 
interference with the finding of the Income Tax Officer under Sec- 
tion 26-A refusing to register the firm, a matter which at that time 
was not subject to appeal. The Commissioner refused to interfere 
or to state a case to this Court with the result already stated. 

The opinion of the Commissioner is that Section 25-A is 
applicable as that is a special provision and, therefore, stands above 
the general provisions of Section 26. It is true that Section 25-A 
was added later but it was inserted before Section 26 for the reason 
that it must have been thought that that was its proper place. 
According to Section 26-A, where it is claimed that a partition has 
taken place, the Income Tax Officer shall make such enquiries 
thereinto as he shall think fit, and, if he is satisfied that a 
proper separation has in fact been effected he shall record 
an order to that effect. When such an order has been passed, 
it is then his duty to make an assessment of the total 
income received as if no separation or partition had taken place, 
and each member or group of members shall in addition to any 
income-tax for which he or it may bo separately liable be held 

• The order of the High Court is reported at p. 103 supra. 
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liable lor a share of tlie tax on the income so assessed according to 
the portion of the joint family property allotted to him or it, j)rovid- 
ed that all the separated members or groups of members shall be 
liable jointly and severally for the tax assessed on the total income 
received by the joint family as such. Under Section 26 where it is 
found that a firm has been newly constituted the assessment on 
the firm and on the members thereof shall be made as if the firm 
had been constituted throughout the previous year as it is constitu- 
ted at the time of making the assessment and as if each member 
had received a share of the profits of that year proportionate to his 
interest in the firm at the time of making the assessment. The 
contention of the income Tax Commissioner is that when a joint 
family breaks up there must bo an assessment on the individuals 
or groups under the provisions of Section 25-A. That however, docs 
not seem to us to be correct, for if the separated members imme- 
diately form themselves into a firm, Section 26 will come into 
operation, and the assessment on the firm should be made under the 
latter section. There is no prohibition against the separated mom- 
bors immediately forming themselves into a firm and, if they do 
BO, we arc of opinion that they should be assessed under the provi- 
sions of Section 26. Our reply, therefore, to both questions is: — 

(1) That the Assistant Commissioner was not justified in 
refusing to determine which of the two Sections applied ; and 

(2) that the proper taxation basis was under Section 26 of 
the Act. 

On behalf of the assessee it was contended that we should not 
decide the second quesbion, tlie ground taken being that the Com- 
missioner had no authority to refer any matter other than the matter 
formulated in the question sent down to him. We disagree. 
Section 06 (1) is very general, being to tho effect that, if in the 
course of any assessment under tlie Act or any proceeding in con- 
neetion therewith other than a proceeding under Chapter Vlll, a 
([uestioii of law arises, the Commissioner may draw up a statement 
of the case and refer it with liis own opinion thereon to tho High 
Court. There is no doubt that tliero was a proceeding going on in 
uunuectiou with au assessment under tlio Act and the Commissioner 
had, therefore, power to refer tho additional question. 

On behalf of the Commissioner it was contended that we 
should not interfere as, if the assessment is made as on a firm, no 
relief would result. Tliis is denied on behalf of tho assessee, 
counsel pointing out that in any case there would be relief with 
respoet to the iuoome of immovable property which each brother 
lias inberitod on the death of his father. It, therefore, seems to us 
to bo necessary that this Court should decide what was the legal 
method of assessment, and wc are of opinion that the assessment 
should have been under Section 26 of the Act on the firm. 
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Our replies to the two questions formulated are as stated 
above. It will now be for the Commissioner of Income Tax to 
decide whether he should not register the firm. This is not a 
matter for us but we have no doubt that had the Income Tax 
Oflicer come to the proper finding that Section 26 applied, he 
would have registered it. 

Let the case go back to the Commissioner of Income Tax. 
The assessee will get his costs of this order from the Commissioner. 

Refer moe answered. 


[In the Lahobe High Coubt.] 

In re THE TRUSTEES OE THE ‘TRIBUNE’. 

June 4, 1935. 

Young, C. J., Addison, J. and Tek Chand, J. 

On difference of opinion between Jailal, J., and Skemp, J. 

Income Tax — Teust Pbopbbtx — ‘Pbopbett Held in Teust 
POE Chaeitablb Pubposb ’, Meaning op — Teust poe Conuuct- 
iNG Nbwspapbe, Whbthbe Chaeitablb — English and Indian 
Law — Liability op Teusxebs — Meaning op ‘ Peopeety ’, ‘ Ob- 
ject OP Gbneeal Public Utility’ — Indian Income Tax Act 
(XI OP 1922), Sections 4 (3) (f) and 9. 

A person who owned a press and a newspaper created a trust 
by his will by which his property in the stock and goodwill of the 
press and newspaper was made to vest permanently in a committee 
of certain members. It was the duty of the said committee of 
trustees under the will ' to maintain the said press and newspaper 
in an efficient condition, to keep up the liberal policy of the said 
newspaper, devoting the surplus income of the said press and news- 
paper after defraying all current expenses in improving the said 
newspaper and placing it on a footing of permanency'. It was also 
provided by an arrangement made subseguently that in case the 
paper ceased to function or for any other reason the surplus of the 
income could not be applied to the object mentioned above, the same 
should be applied for the maintenance of a college which had been 
established out of the funds of another trust created by the same 
testator. There was a surplus income in the hands of the trustees 
after defraying the expenses of the press and the newspaper and on 
a reference by the Commissioner of Income Tax as to whether this 
income was liable to he assessed in the hands of the trustees, Jai 
Lal, j., held that the income was exempt jrom assessment as income 
from property held under trust for charitable purposes within the 
meaning of Section 4 (S) (i) oj the Income Tax Act. Skemp, J., held 
that the income was taxable and the question was referred to a 
Full Bench : 

Held, Young, C.J., and Addison, J., (Tek Chand, J., dis- 
senting) — that the income in question was not income derived from 
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property held under trust for charitable purposes as that expres- 
sion is defined in Section 4t (3) of the Indian Income Tax Act and 
was assessable to income tax. 

Per Tbk Chand, J. — A trust of a public character like the one 
in question in which no immediate or ultimate personal benefit of 
any kind is reserved to any individual, created with the object of 
founding and maintaining a paper which conveys news and opin- 
ions on matters of general interest to the public, discusses matters of 
public interest and educates the minds of its readers on lines which 
the founder considered to be beneficial to the public at large is a 
trust for ‘the advancement of an object of general public utility ’ 
as that expressidn is understood in law, and the income in question 
was exempt from assessment under Section 4 (3) (i) of the Indian 
Income Tax Act. 

Held also per Jai Lal and Skbmp, JJ. — (i) that Sections 40 
and 41 of the Indian Income Tax Act do not exhaust the categories 
of trustees who could be assessed; (ii) the expression ‘association of 
persons' in Section 3 of the Act includes trustees of all descriptions 
and does not exclude them when the beneficiary is not a living per- 
son ; ini) the word ‘property’ in Section 4 (5) of the Income Tax Act 
does not bear the restricted meaning that it hears in Section 9 of 
the Act but includes also securities, business or a share in a business. 

Case stated by the -Commissioner of Income Tax, Punjab, 
N. W. P. P. and Delhi under Section 6 (2) of the Indian Income 
Tax Act. XI of 1922 (Kef. No, 1 of 1934). 

The case was heard by Jai Lal, J., and Skbmp, J., and as their 
Lordships disagreed on the main question, the case was referred to 
a Full Bench. 

Jai Lal, J. — The Tribune is an extensively circulated news- 
paper printed in the Tribune Press at Lahore. Both the paper and 
the proas were owned by Sardar Dayal Singh, a well known 
philanthropist of this province. By his will made many years ago 
he created a trust in respect of his estate and provided, inter alia, 
(a) “ that my property in the stock and goodwill of the Tribune 
Press and newspaper in Anarkali, Lahore, .shall vest permanently 
in a committee of the following members...” and (6) “it will be the 
duty of the said committee of trustees to maintain the said press 
and newspaper in an efficient condition, keep up the liberal policy 
of the said newspaper, devoting the surplus income of the said press 
and newspaper after defraying all current expenses in improving 
the said newspaper and placing it on a footing of permanency." By 
a subsequent arrangement, which is not mentioned by the Commis- 
sioner in his referring order, but is admitted by the counsel on both 
sides, it has been provided that in case the paper ceases to function 
or for any other reason the surplus of the income cannot be applied 
to the object mentioned above, the same shall be applied for the 
maintenance of the Dayal Singh College, Lahore, which is another 
institution established out of the funds of the trust created by 
Sardar Dayal Singh. 
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It appears that after the death of Sardar Dayal Singh the 
trustees have conducted the newspaper and maintained the press 
professing to act under the directions of the will and that there is 
some surplus income of the press and the newspaper after defray- 
ing all current expenses. This surplus income has been assessed 
by the Income Tax Officer to income tax and an objection has been 
raised by the trustees that such income is not liable to income tax 
on two grounds : 

(1) That income in the hands of the trustees, except those 
mentioned in Sections 40 and 41 of Indian Income Tax Act, is not 
assessable to income tax ; and (2) that the income in the jircsent 
case is devoted to charitable purposes and is therefore exempt 
from assessment under Section 4 (3) (i) of the Indian Income 
Tax Act. 

Both these contentions of the parties having been repelled by 
the Income Tax authorities, the Commissioner of Income Tax has 
referred the following two questions for decision by this Court on 
an application by the trustees : — 

(1) Is the income of the Tribune trust liable to be assessed 
in the hands of the trustees under the provisions of the Income 
Tax Act; and (2) If so, is it not exempt under Section 4 (3) (i) of 
the Act. 

It may incidentally be remarked that the form of the question 
would show that the burden of establishing the liability to assess- 
ment is on the income tax authorities ; the question, however, 
being purely of law, the matter is immaterial. 

We have heard counsel for the trustees and for the Commis- 
sioner at length. Mr. Mehr Chand Mahajan for the trustees con- 
ceded with reference to the first question that the persons men- 
tioned in Section 3 of the Indian Income Tax Act are liable 
to be assessed to income tax. That section makes all income, 
profits and gains of “every individual, Hindu undivided family, 
company, firm and other association of individuals,’ assessable to 
income tax subject to the other provisions of the Act. It is how- 
ever urged by the learned counsel that the assessees in the present 
case, that is say, the trustees of the Tribune newspaper and the 
Tribune Press, do not fall within the category of those whose 
income, profits and gains are made liable to income tax by this 
section. But in my opinion, the expression “association of 
individuals” clearly covers the case of trustees such as present 
assessees are. 

The further contention of the learned counsel, however, is 
that only those trustees are liable to pay income tax who are 
expressly mentioned in Sections 40 and 41 of the Indian Income 
Tax Act. Section 40 provides that in case of any guardian, trustee 
or agent of any person being a minor, lunatic or idiot or residing 
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out of British India being in receipt on behalf of any such person 
of any income, profits or gains chargeable under the Act, the tax 
shall be levied upon and recoverable from such guardian, trustee or 
agent in like manner and to the same amount as it would be 
leviable upon and recoverable from any such person. Section 41 
deals with the oases of Courts of Wards, Administrators- 
General, official trustees, receivers and managers on behalf of 
other persons and the tax is made leviable from them in the 
like manner and to the same amount as it would be leviable 
and recoverable from the person on whose behalf they are acting. 
These sections do not seem to me to exhaust the category or des- 
cription of trustees or other persons respectively who may 
be in receipt of income as such or on behalf of others, and 
do not therefore afford any support to the contention made on 
behalf of the assessees. Moreover, the primary section whch des- 
cribes the persons whose income is liable to assessment is Section 3 
of the Act and the two sections mentioned above wiiich merely 
describe the manner in which those mentioned therein are to be 
assessed, cannot be held to limit the operation of Section B with 
regard to others. 

A somewhat similar objection appears to have been taken be- 
fore, and repelled by their Lordships of the Privy Council in Trustees 
of the Sir Ourrimhhoy Ihrahim Baronetcy Trusty. Commissioner of 
Income Tax, Bombay (1934 1.T.B. 151 ; 58 Bom. 317) as the follow- 
ing observation at page 324 (of 68 Bom.) shows : “an argumenl was 
also founded by counsel for the appellants upon Section 38 (2) of tlio 
Indian Income Tax Act (which requires trustees, guardians and 
agents to furnish tlie Revenue Officials upon request with a return 
of the names and addresses of their beneficiaries or principals) and 
upon Section 40 (which provides for the assessment of guardians, 
trustees and agents of incapacitated or non-resident persons). It 
was said that the existence of these provisions supported a cons- 
truction of the Act which would exclude trustees in other cases. It 
is to be observed, however, that similar provisions in the United 
Kingdom Income Tax Acts were before the Honse of Lords in 
Williams v. Singer [ (1921) 1 A. 0. 66] and Lord Cave expressly 
says tliat the cases in which he considered that trustees might be 
assessed were additional to the cases so expressly provided for.” 

Another argument of the learned counsel is that the Act con- 
templates the assessability of trustees in those cases only where the 
beneficiary is a living person, and that in other cases the trustees 
are not liable to be assessed to income tax at all. Ho direct 
authority was cited in support of this proposition, but reference 
was made to a number of cases in which trustees have been made 
liable to pay income tax in respect of income of the trust property 
in their hands and in which the beneficiaries were living persons. 
These oases, however, do not lend any countenance to the sugges- 
tion of the counsel because they are no authority for the proposi- 
tion that only the kind of trustees dealt with in them arc liable to 
be assessed to income tax. 

1—32 



250 INOOMB TAX BBPOBTS [1936 

My conclusion therefore is that the expression “association of 
individuals ” includes trustees of all descriptions and does not ex- 
clude them where the beneficiary is not a living person. 

The second question referred to us, however, is a difficult one. 
Section 4 (3j of the Indian Income Tax Act provides that the Act 
shall not apply to the following classes of income : — 

(1) Any income derived from property held under trust or 
other legal obligation wholly for religious or charitable purposes, 
and in the case of property so held in part only for such purposes 
the income, applied, or finally set apart for the application, thereto. 

The question is whether the property in the present case is 
held under trust or other legal obligation wholly for charitable 
purposes. Now, “ charitable purposes ” is defined in Section 4 (3) 
as follows: — 

‘ Charitable purpose ’ includes relief of the poor, education, 
medical relief, and the advancement of any other object of general 
public utility.’ 

Several cases were cited at the Bar, most of them being cases 
decided by the English Courts. These cases may be divided into 
three categories : — 

(1) Cases which indicate the meaning of the expression 
“ charitable object ’’ as it is interpreted by the Courts in England. 

(2) Oases where objects of “ public or general utility ” are 
defined. 

(3) Cases decided under the English Income Tax Statutes 
in which the question of exemption of particular descriptions 
of income from payment of income tax has been dealt with on an 
interpretation of the statutory provisions relating to such exempt- 
ions. 

Now, it has been held by their Lordships of the Privy 
Council in Commissioner of Income Tax, Bengal v. Shaw Wallace 
d Co. (I. L. E. 59 Cal. 1343), that in interpreting the Indian 
Acts relating to income tax it is not always proper to rely upon 
English Cases on the same subject, because of the difference in the 
language used in the English Statutes and Indian Acts, respec- 
tively. The same view was taken in Bejoy Singh Dudhuria v. 
Commissioner of Income Tax, Calcutta (I. L. E. 60 Cai. 1029). 1 
do not however understand that it has anywhere been definitely 
laid down that the Courts in India are in no case to take guidance 
from the English cases in which certain expressions have been in- 
terpreted when the question is as to the meaning of the same 
expressions as used in the Indian Acte. The case would of course 
be different when it appears from the Statute or the Act or the con- 
text of either that the expression is used in a different sense. 1 
consider that it is open to us to refer to the English cases 
when dealing with the question of interpretation of the expressions 
“charitable ’’ or “ public or general utility,’’ but the cases in which 
the question of exemption of particular descriptions of income is 
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dealt with are of no direct help, as the statutory law relating to 
exemption in England is different to the law in India. 

An examination of the cases cited at the Bar shows that in 
England the expression “ charitable ” sometimes has been used in 
a more restricted sense than that in which it is used in the Indian 
Income Tax Act, as in .some English cases oven objects of general 
public utility have been held not to fall within the category of 
“ charitable objects,” while according to the definition of “ chari- 
table purposes ” in the Indian Income Tax Act, on the other hand, 
objects of general public utility fall within the expression. An 
instance of such cases is to be found in Kendall v. Grander 
(59 Bevised Reports 509) where in view of previous authority it 
was held that every object of general public utility is not neces- 
sarily a charitable object. 

It, therefore, seems to me that if the object of the trust with 
which we are now concerned would fall witliin the definition of 
“ charitable objects ” as that expression is interpreted by the 
English Courts or within the definition of “general public 
utility ” as that expression is understood there, then there 
would be greater reason wliy it should bo held to be included 
within the moaning of charitable purpose as defined in the Indian 
Income Tax Act. To this extent, therefore, the English cases are 
useful for the purpose of deciding the second question referred 
to us. 

In In re Foveaux Groes v. London Anti-Vivinection Society 
[1895, 2 Oh. 501], a question arose whotlmr societies for the sup- 
pression and abolition of vivisection are charities within the legal 
definition of the terra “ charity.” The Court answered this ques- 
tion in the affirmative after reviewing the previous case law on the 
subject. The following extracts from the judgment may be quoted 
with advantage : — 

“ To be a charity there must bo some public purpose, some- 
thing tending to the benefit of tlie coiuuiunity. The benefit in 
point of local area need not extend to the public at large ; a trust 
for the benefit of the inhabitants of a particular district will suffice. 
In Ooinnmxionem Jor Special Purpoetfi of Income Tax v. Pemsel 
’[1891 A. 0. 531, 583] , Lord Macnaghten said that charity, in its 
legal sense, comprises four principal divisions : trust for the relief 
of poverty ; trusts for the advancement of education ; trusts for the 
advancement of religion ; and trusts for other purposes beneficial 
to the community, not falling under any of the preceding heads, 
In examining the purposes of any particular trust the Court has 
taken a liberal rather than a narrow view of the subject. Under 
the head of the advancement of religion the Court has not con- 
fined itself to the advancement of the tenets of the Church as 
established by law ; it has held trusts for the promotion of many 
diverse forms of the Christian religion to bo valid charities. A 
* strong illustration of this is to be found in Thornton v. Howe 
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[31 Beav. 14]. Sir Joiin Eomilly held there that a trust for the 
publication of the works of Joanna Southcott was a valid charity. 
He found that her works were not immoral or subversive of reli- 
gion, although he found in them much that was very foolish, and, 
although he said that they were in a great measure incoherent and 
confused, he considered that they were written with a view to 
extend the influence of Christianity, i.e., the advancement of reli- 
gion. This was the ground on which he based his decision. He 
did not think that it was incumbent on him to say that 
religion would in fact, or according to his own judgment, 
be advanced. He looked to the view or purpose of the 
writer. Again, take the head of relief of poverty. Dole charities 
were greatly in favour with our ancestors. Modern experience, 
regard being had to the increase of population, change of residence, 
and other altered circumstances, has shown that such chanties 
tend to pauperize a district, and are not beneficial ; and in framing 
schemes the Court, having within the limits of judicial discretion 
to express its own views on the question, sets itself against this 
form of charity. Yet undeniably a dole charity if created at the 

present day is a valid charity The question of what 

is and what is not justifiable is a question of morals, on which 
men’s minds may reasonably differ and do in fact differ. Cruelty 
is degrading to man ; and a society for the suppression of cruelty 
to the lower animals, whether domestic or not, has for its object, 
not merely the protection of the animals themselves, but the 
advancement of morals and education among men. The purpose 
of these societies, whether they are right or wrong in the opinions 
they hold, is charitable in the legal sense of the term. The 
intention is to benefit the community ; whether, if they achieved 
their object, the community would, in fact, be benefited is a 
question on which I think the Court is not required to express an 
opinion. ” 

In InBe Macdujf) Macduff v. Macduff [ (1896) 2 Ch. 451 ] a 
philanthropic purpose, i.e., a purpose indicating goodwill to man- 
kind in general was held to be included in the definition of “chari- 
table purpose 

In Whicker v. Eume [115 Eevised Eeporis, page 70] the 
House of Lords held that a bequest for propagation of education 
and learning was for a charitable purpose. 

In In re Soowerof t, Ormrudv. Wilkinson [(1898) 2 Ch. 638] 
a reading room established for the propagation of conservative 
principles and religious and mental improvement was held to be a 
charitable gift on the ground that the furtherance of religious 
and mental improvement was its essential portion though it 
was combined with the advancement of conservative principles. 
Such a limitation was held not to be suflicient to prevent the gift 
from being a perfectly good charitable gift as undoubtedly it would 
be if it were a gift for the furtherance of religious and mental* 
improvement alone. 
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In Marsh v. Mean.'? [108 llevisoa Eeports, |)aigo939] an opinion 
was expressed that a gift for the continuation of a periodical for 
sapporting the objects and principles of prevention of cruelty prac- 
tised on animal creation would be a charitable gift being consistent 
with the general design for the instruction of mankind. 

In In re Stephens, Giles v. Sfeyi/tms [8 Times Law Eeports 
(1892) page 792] a gift for the purpose of training men to shoot at 
moveable articles was held to be a gift for general public use and 
tor a charitable purpose on the ground that it was designed to make 
people efficient sliots so as to be able to destroy their enemies and 
to defend themselves at the time of war. 

In In re Susamiak 1). liarker, Sherrington v. Bean and Chap- 
ter of St. Paul’s Cathedral and others [25 Times Law Eeports, 
jjage 753] a bequest to the trustees of the Eoyal Llngineers’ 
Institute to apply part of the income in prov.iding prixes for cooi- 
[letition among Eoyal Engineer cadets or officers was upheld as a 
charitable gift. 

In Beaumont v. Oliveira [Law Eeports, 4 Ohaucocy Appeals 
page 309] legacies to the Eoyal Society and to the Eoyal Greograplii- 
cal Society were upiiold as charitable gifts as it appeared that the 
object of the Eoyal Society was “for improving natural knowledge”, 
and that of the Eoyal Geographical Society “ the improvement and 
diffusion of geographical knowledge”. The objects of both the 
societies were held to be objects of general public utility. 

There are other judicial authorities which lay down that it is 
the intrinsic object of the trust and the scope of its benefit to the 
public which should be thi-guiding consideration in such cases and 
that an object designed to improve the mind of the public would be 
a charitable object. It has also been held that objects which ex- 
clude private gains, which are unselfish and are devoted to public 
benefit or are philanthropic, that is say, dictated by a desire to do 
gooil to the public are charitable purposes. Bimilarly, an establish- 
ment for increase of knowledge among men has been held to be a 
charity. 

These oases are summed up at pages 37 to 40 of Tudor on 
Onarities, 1928 edition. 

If’rom what 1 have stated above it would bo observed that 
charitable purposes and objects of general public utility embrace a 
wide range and that it is not necessary that such objects should 
directly benefit the entire community, but it is quite sufficient if a 
substantial portion of tlie community benefits therefrom. The 
true test is nut what the Court considers to be beneficial, for tho 
public but what the donor considers to be beneficial, his opinion and 
desire being the guiding consideration in such cases. 

Brighton College v. Marriott [192G A.C. 192] and^S^. Andrew’s 
Hospital V. Shearsmith [ (1887) 2 Tax Cases 219] cited on behalf 
of Commissioner in my opinion, have no bearing on the present 
question, because they were both cases in which the question 
of exemption under the English Statute was .considered and as 
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I have already observed, the scope of exemption under the Indian 
Act is different from that granted by the English Statute. The same 
remarks apply to Commissioners for Special Purposes of Income 
Tax V. Pemsel [1891 Appeal Cases 631 ] ; but some observations 
made at page 683 show that the question whether a particular pur- 
pose is or is not “ charitable ”is to be determined with reference 
mainly to the opinion and the intention of the donor, which must 
ordinarily be the guiding consideration in such oases and if the donor 
considers a particular purpose beneficial for the recipient public, 
which includes a section of the public, then the purpose must be 
held to be charitable and the Courts should not impose their own 
opinion to decide whether the purpose is or is not a laudable one 
or is not likely to be beneficial to the public. 

Applying the foregoing tests to the present case I consider that 
the object for which the present trust has been created is an object 
of general public utility and therefore a charitable purpose 
within the meaning of the Indian Income-tax Act. The Tribune 
newspaper professing to follow the wishes of its founder conveys 
news and opinions on matters of general interest to the public, 
discusses matters of public interest and educates the minds of its 
readers in its liberal policy. Whether it achieves the object of its 
founder is immaterial so far as these proceedings are concerned. If 
it does not, remedy is elsewhere. What we have to decide is whether 
the purposes laid down by the founder are charitable. They, in my 
opinion, are objects of general public utility and the fact that the 
paper is not circulated free does not, having regard to the ultimate 
destination of the surplus, affect the question especially because no 
personal gain is reserved for anybody. The immediate and ultimate 
objects of the trust are to benefit the public by advancement of 
morals and improving the knowledge of the people, and this object 
is achieved either by publishing the newspaper or by imparting 
education in the Dayal Singh College. Popular conception of 
charity no doubt is benefit to the poor but that is not the legal con- 
ception of the term. A trust created for giving stipends in 
educational institutions even to eons of rich men would be a 
charitable trust. A grant to a University or the establishment of 
one would be charitable even if the University were to make surplus 
income by teaching and examination fees. The same remarks 
would apply to a College, even if fees are charged therein or to the 
opening of a reading room for newspaper. Publication of a news- 
paper 18 one of the several means of improving the minds of the 
public, the advancement of morals and the propagation of education 
among men and these have all been held to be charitable purposes, 
provided there is no personal gain reserved to anybody. 

This, however does not settle the question because Mr. Jagan 
Nath Aggarwal on behalf of the Commissioner has raised another 
point which, it may incidentally be remarked has not been raised by 
the Commissioner. He contends that under Section 4 (3) (i) the 
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exemption ie granted in respect of the income derived from 
property held under trust, that Section 6 of the Act contains the 
description of the different heads under which income tax is 
payable and income from property is one of such heads, and that 
by virtue of Section 9 of the Act, tax under the bead “property” 
is payable in respect of the annual value of property consisting of 
buildings or lands appurtenant thereto, therefore that the property, 
income whereof is exempt under Section 4 (3) (i), must also be 
deemed to be buildings or lands appurtenant thereto. His argu- 
ment is that when the same word is used in different sections of 
the same Act, it must be deemed to be used in the same sense. 
There can be no dispute with the contention of Mr. Jagan Nath 
that ordinarily the same expression used in didVrent parts of an 
Act should be deemed to liave been used in the same sense, but 
this cannot be an inilexiblo rule of construction. There may be 
cases where, liaving regard to the context, the same word can 
and must be held to have been used in different meanings in 
different sections of the same Act. An illustration of this is to be 
found in the Indian Income Tux Act itself, as according to 
Section 4 (3) (i) interest on securities, wliich are held by, or are 
‘property’ of, any Provident Fund to which the Provident Funds 
Act applies, are exempted from taxation. Here tlie word “proper- 
ty” is used obviously in a different sense tlian in Section 4 (3) (i) 
or Sections 6 and 9. Therefore, it oarmot logically be asserted that 
in pui'suaace of the ordinary rule of construction it must necessarily 
be deemed to have been need in Section 4 (3) (i) in tho same sense 
as it is used in Section 9. But Mr. Aggarwul relics upon three 
judicial authorities in support of his contention. 

In Commissioner of Income Tax, Burma v. A, Eggar [I.L.B. 4 
Kang. 538] it was held that where a Professor was allowed by his 
employers to accept service witli the University on certain condi- 
tions by virtue whereof he dedicated the wliole of his salary to a 
charitable object, such salary at the time of its receii)t by him could 
not be held to bo derived from property dedicated to charitable pur- 
poses. It is obvious that the income of the Professor was not 
derived from property but from service to the university and 
though ultimately it was intended to be used for charitable 
purposes it could not be described as derived from property held 
under trust. The case therefore is not of material assistance in 
the present case. 

In In the matter of Lac.hhman Das Narain Das (I.L.E. 47 
All. 08), a trading firm consisted of four partners, one of whom was 
said to be a charitable or religious object under tho name of a 
certain temple. It was held that tho whole income of the partner- 
ship was assessable to income tax and that no part of it was 
exempt under Section 4 (3). The ground on which the decision 
appears to have been based was that part t.f the profits of a trad- 
ing concern cannot be held to be derived from property held under 
a trust or legal obligation for religious purposes. 
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In Gommissioner of Income Tax, Madras, v. Arunachalam 
Ghettiar [I.L.E. 49 Mad. 833], it was held that if a person en- 
trusted with funds and enjoined by the trust deed to iuTest them 
in lands and to maintain a religious or charitable institution with 
the income therefrom chooses to invest the funds in business, the 
profits derived from the business are not exempt under Section 4 (3) 
of the Indian Income Tax Act as charitable income. It was oberv- 
ed that “English authorities are quite clear that if an institution, 
which primarily exists for charitable purposes, chooses to raise 
funds for these purposes by carrying on a business in competition 
with other persons who have to pay income tax, they like them 
would have to pay income tax notwithstanding the fact that the 
ultimate surplus profit is all going to the charitable object. This 
authority appears to support the contention of the learned counsel, 
but, with all respect, I feel great difficulty in agreeing with the 
reasoning of the learned Judges who decided the case. I have 
already observed that English cases on the subject of exemption 
from payment of income tax are not helpful in deciding the ques- 
tion of exemption under the Indian Income Tax Act owing to the 
different basis of exemption in the two countries. Therefore the 
view of the learned Judges of the Madras High Court which merely 
follows Coman v. Governors of the Botunda Hospital, Dublin 
[1921 A.G, 1], is not supported by any cogent reasoning. 

I have already stated that the learned Commissioner has not 
taken this ground ; moreover this is not the view of the Govern- 
ment of India, because in the Income Tax Manual, 5th edition, at 
page 149 when discussing the question of exemption the following 
instruction is given to the assessing authorities ; — “Under Sec 
tion 4 (3) (i) income derived from property which is held under a 
purely religious or charitable trust or any other legal obligation that 
it should be utilised for a religious or charitable purpose is exempt. 
The word “property” in this section does not bear the restricted 
meaning that it bears in Section 9 of the Act but includes securi- 
ties, a business or a share in a business.” Probably it wasindefor- 
ence to this opinion that the Commissioner did not raise the point 
and though the opinion is not binding on us, it is an important 
indication of the intention of the legislature as to the meaning of 
the word “ property ” as used in Section 4 (3) (i). It is one of the 
cardinal rules relating to the interpretation of taxing statutes that 
when the meaning of an expression is not clear, a liberal interpre- 
tation should be placed on the expression and benefit of doubt 
should be in favour of the subject. 

As I have already stated the property which vests in the trus- 
tees in this case is the Tribune Newspaper and the Tribune Press. 
The income is derived from this property, i.e , from the newspaper 
and the press. Even if it be assumed that the trustees are carry- 
ing on business it is the business itself which is trust property and 
the question of competition with others carrying on similar business 
does not arise in a case like the present— -a question which also 
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appears to have influenced the learned Judges of the Madras High 
Court. 

The counsel for the Commissioner at one stage of his argu- 
ment conceded that if the income of the trustees in the present 
case had been .derived from securities, it would have been exempt 
as income derived from property held under trust and his main 
contention was that the legislature did not intend to exempt in- 
come derived from business. I am unable to see any justification 
for this distinction. It does not follow from the phraseologj' of 
the section and incidentally it cuts at the root of the contention of 
the counsel that property in Section 4 (3) (i) must be deemed to be 
buildings and land appurtenant thereto. 

Tn my opinion, therefore, the Tribune Press and the Tribune 
Newspaper is property which is vested in the trustees and is de- 
voted to charitable purposes as defined in the Indian Income Tax 
Act, and consequently its income is exempt from assessment to 
income-tax. 

I would answer the first question in favour of the Commis- 
sioner and the second, against him. I would leave the parties to 
pay their own costa. 

Skemp, J. — I agree with the answer proposed to the first 
question by Mr. Justice Jai Lae and have nothing to add. 

As to the second question the English Income Tax cases cited 
on behalf of tlie Commissioner of Income Tax are not applicable, 
as has been pointed out by Jai Lae, J., but in view of the impor- 
tance of the question and the fact that they have been followed in 
some published judgments, e.ff., Lachhman Dan Narain Dm, In re 
[I.L.R. 47 All. 68J and GommisHoner of Income Tax v. Aruna- 
chalam Ohettiyar [I.L.R. 49 Mad. 833], it is worth while pointing 
out the reasons in some detail. 

The strongest and most recent case is Brighton Gollege 
V. Marriott [192(5 A. C. 192], A public school was carried on by 
a company, which charged fees and applied its surplus income 
entirely to the improvement of the school ; the income could not 
bo divided among the members of the company ; nevertheless 
this surplus income was held liable to income tax. The 
reason as given in the Lord Chancellor’s judgment is as 
follows : — 

“By the Income Tax Act, 191 8, income tax is chargeable under 
Schedule D in respect of the annual .profits or gains arising or 
accruing to any person (including a corporation) residing in the 
United Kingdom, from any trade, profession, employment or 
vocation. ’’ 

His Lordship specified two exemptions under Section 37 of 
that Act and continued ; — “ By the Finance Act 1921, Section 30, 
exemption is granted from income tax under Schedule D in 
respect of the profits of a trade carried on by any charity, if 
the work in connection with the trade is mainly carried on 
1-33 
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by benefioiaries of the charity and the profits are applied 
solely to the purposes of the charity The appeal failed 
because the work was not carried on by the beneficiaries of the 
charity. 

Similarly in the case of St. Andrew's Hospital (Northampton) 
[2 Tax Cases 219] the learned Chief Justice pointed out that 
the profits in the hands of the governors of a Hospital were exempt, 
if at all, by the words of the 105th section of the Income Tax Act, 
1842. It is unnecessary to pursue a research into the English 
Cases further ; enough has been said to show that they depend on 
the construction of particular exemptions in British Statutes. It 
is for this reason that in I. L. E. 59 Cal. 1349 their Lordships of 
the Privy Council said in the year 1932 : — 

“ Their Lordships would discard altogether the case-law which 
has been so painfully evolved in the construction of the English 
Income Tax Statutes — both the cases upon which the High Court 
relied and the flood of other decisions which has been let loose in 
this Board. The Indian Act is not in pari materia it is less 
elaborate in many ways, subject to fewer refinements, and in 
arrangement and language it differs greatly from the provisions 
with which the Courts in this country have had to deal. Under 
such conditions their Lordships think that little can be gained by 
attempting to reason from one to the other, at all events in the 
present case in which they think that the solution of the problem 
lies very near the surface of the Act, and depends mainly on general 
considerations ”. 

The only Indian case which directly supports the contention 
of the learned counsel for the Commissioner of Income Tax, is 
Commissioner of Income Tax v. Arunachalam Ghettiyar [I.L.B. 49 
Mad. 833 (E. B.) ]. It was said : — 

“ The English authorities are quite clear that if an institution 
which primarily exists for charitable purposes chooses to raise 
funds for those purposes by carrying on a business in competition 
with other persons who have to pay income tax they like them will 
have to pay income tax notwithstanding the fact that the ultimate 
surplus of the profits is all going to the charitable object. In our 
opinion that is clearly laid down in Coman v. Governors of the 
Botund a Hospital [(1921) 10 A.C. 1].” This last case was one 
under the Income Tax Act applicable to Ireland and the exemption 
claimed, if Schedule D applied, would have been that conferred by 
Section 105 of the Act of 1842. It appears to me that the difference 
between the English and the Indian Statutes was not sufficiently 
laid before those learned Judges and that the consideration that a 
business carried on to support a charity is in competition with 
other business, is irrelevant. 

As to the meaning of the wprd “ charitable ” used in the 
Indian Income Tax Act, the word “ charity ” has a technical 
meaning in English Law derived from the preamble to the Statute 
43 Eliz.: Chap. IV. That Statute was intended to provide for the 
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reformation of abuses in the application of property devoted to 
charitable uses but contained a list of charities so varied and 
comprehensive that the Courts used it as a sort of index or chart. 
(Tudor on Charities, 5th Edition, jtage 6), The Courts have subse- 
quently extended the conception of charity by analogous ideas and 
m 1891 Lord Maonaghten classified various kinds of charities in 
Pemsel’n case referred toby Mr. Justice Jai Lal. I think ‘chari- 
table purposes’ in Section 4 (3) (i) of the Indian Income Tax Act 
can hardly be confined to the English technical sense because it 
is laid down in Clause 4 (3) that in this sub-section ‘charitable 
purpose ’ includes relief of the poor, education, medical relief and 
the advancement of any other object of general public utility. The 
relevant words to be construed are “ any income derived from 

property held under trust wholly for charitable 

purposes " which include “relief of the poor, education, medical 
relief, and the advancement of any object of general public utility.” 
The question is whether the maintenance of the Tribune Press 
and Newspaper in an efficient condition and keeping up its liberal 
policy fall within tlie words ‘the advancement of any object of 
general public utility.’ It is certainly not ejusdem generis with 
the other objects specified, namely, relief of the poor, education 
and medical relief. No doubt newspapers, with a few exceptions, 
serve a useful public function and are of public utility, but would 
any one call a newspaper an object of general public utility? And 
would any one say that efficient maintenance and improvement of 
a newspaper was the advancement of an object of general public 
utility On the other hand, the Tribune newspaper is in this case 
the property from which the income is derived. The object of 
general public utility to be advanced can bo only “the liberal 
policy” maintained in Sardar Dayal Singh’s will. But what 
did the • testator mean by “liberal policy”? Was it “liberal 
policy” in reference to social questions or religious questions or 
political questions? 

As far as I am aware there is no instance in which the income 
of a successful daily newspaper has over been held to be exempt 
from income tax, or in which such a newspaper has been held to 
be a charity or to exist for charitable purposes. There is certainly 
no such case m India. It is noted by the Commissioner of Income 
Tax in liis reference that the assessoes paid income tax for many 
years before they raised this point. 

No daily newspaper or the policy which it promotes has ever 
been held to bo a cliarity or for charitable purposes in England. 
Tho only case remotely bearing on this point is Marsh v. Means 
[108 Bevised Beports 989]. Hero the testator, by his will, gave 
a sum of money to be applied, after the death of his wife (who 
had a life interest in his whole estate) for continning a periodical 
called “The Voice of Humanity.” This was a quarterly periodical, 
the organ of an association devoted to the prevention of cruelty 
to animals. Only three or four numbers had been issued at the 
date of the will and none issued afterwards. The testator died 
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6 years after the will and his wife survived him. Not only the 
periodical itself ceased but the association perished. The Vice- 
Chancellor held that the legacy had lapsed and failed, and in doing 
so he said. “ The ‘ Voice of Humanity ’ I think would fall within 
the description of charity if this periodical had been subsisting at 
the date of will and afterwards ceased.” I do not think this case 
is of much help in dealing with a successful daily newspaper whose 
claim to be a charity is that it advances “the liberal policy of the 
said newspaper.” 

As to the liberal policy of the newspaper, in English Law 
a trust for the attainment of political objects has always Iseen held 
invalid and such objects have not been recognised as charitable. 
(Judgment of Lord Pabkbb m Bowman - v. Secular Society Limited 
[L917 A.C. 406, 442]. It is true there are a number of cases 
which apparently conflict with this principle but the principle has 
always been recognised. 

The provision in the will, that the surplus income should go 
to an educational institution, the Dayal Singh College, if the 
newspaper ceased publication or in other contingencies, is irrele- 
vant. As yet no income or surplus is being devoted to the College. 

In my judgment the expression ‘charitable purposes’ in Sec- 
tion 4 (3) (i) of the Income tax Act should be construed with re- 
ference to its ordinary or dictionary sense, and as explained in the 
section itself, including the advancement of any other object 
of general public utility. The Tribune Newspaper is not a 
charity either in the dictionary sense or within the terms of tho 
explanation. If the other view be adopted and the ‘charity’ or 
‘charitable purpose’ be used in the sense in which they are used 
in English Law, still less is the Tribune Newspaper for charitable 
purposes. 

I would, therefore, answer the second question in the nega- 
tive. In view of the novelty and difliculty of tho question! would 
leave the parties to bear their own costs, 

I must add that 1 entirely agree with Jai Lal, J., as to the 
meaning of the word ‘property’ in Section 4 (3) (i). In construing 
a taxing statute, we cannot adopt, an interpretation less 
favourable to the subject than the Government does in its official 
manual. 

jAiiiAii & Skbmp, JJ. : — We are agreed that income of the 
Tribune Trust is liable to be assessed in the hands of the trustees 
under the provisions of the Income Tax Act and also that it is an 
income derived from property held under trust within the meaning 
of Section 4 (3) of the Indian Income Tax Act. We are not 
however, agreed that the trust in question is for charitable pur- 
poses. We are of opinion that in view of the importance of the 
question this case should go to a Full Bench for decision of tho 
point on which we are not agreed, that is to say, “whether the 
property in this case is held under trust for charitable purposes 
as that expression is defined in Section 4 (3) of the Indian Income 
Tax Act.” 
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M. C. Mahajan and D. C, Ralli, foi- the aKsessoea. 

J. N. Aggarwal and S. M. Sikri for the Commissioner of 
Income Tax. 

JUDGMliNT. 

Addison, J.— The qncs'ion referred to the Enll Bench is 
whether the property m this case is under trnst for cliari table 
purposes as that expression is defined in Section 4 (3) of the Indian 
Cnoomo Tax Act. 

The Tribune is a newspaper printed at the Tribune Press in 
Laiiore, Tiiis paper and the press were owned by Sardar Dayal 
Singh. He made a will, dated tlie I6th Juno, 1895. He set up a 
trust for establishing and maintaining a first class Arts College at 
Lahore. He set up another trust to found a public library. By 
Clause 20 of the will he set forth that “ my ])roperty in the stock 
and goodwill of the Tribune Press and Newspaper in Anarkali, 
Lahore, shall vest permanently in a committee of trustees,” and 
Clause 21 is to the effect “ that it shall be the duty of the said com- 
mittee of trustees to maintain the said press and newspaper in an 
olliciont condition keeping up the liberal policy of the said news- 
paper and devoting the surplus income of the said press and news- 
paper, after defraying all current expenses, in improving the said 
newspaper and placing it on a footing of permanency.” This refe- 
rence is concerned only with the Tribune Trust. • There was some 
litigation between the trustees and the reversioners of Bardar Dayal 
Bingh. Ill that litigation there was a compromise which added 
that, if the paper should cease publication, the property then exist- 
ing would go to one of the other trusts. 

Apart from the question whether this compromise is a valid 
one (as it docs not form a part of tlie will) it is obvious that it 
amounts to little or nothing. It is only if the paper should cease 
to function, that the property is to go to one of the other trusts, 
and the trustees are bound to see that the paper continues to be 
published until they exhaust all reserves and accumulations. Only 
tJien could they allow it to cease to function. It is not likely, 
therefore, tliai anything will over go to one of the other trusts 
unless it be an old press. 

The Tribune Newspaper was founded by the testator to set 
forth the liberal policy be believed in, The liberal policy ho meant 
was probably that of the old Congress of the ‘nineties.’ Binco his 
death it has been run as an ordinary business, the newspaper 
supplying ordinary news and setting out the political views or 
policy of the Hindu community or a section thereof. Whether the 
policy is liberal, as understood by the testator, is a question not 
before us. It competes with other newspapers which supply the 
same news at the same price, but the views of which on certain 
subjects, in particular, politics, may be difl.'ereat. There is no 
difference between the Tribune Newspaper and the other news- 
papers with which it competes except in respect of the statement 
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of these political views, which may or may not represent the liberal 
policy, which the testator meant to perpetuate, but which may be 
tinged with the views of the trustees for the time being for the 
supposed welfare of the Hindu community or a section thereof. 
The paper is at present flourishing and there is a surplus income 
which IS being devoted to building up a reserve to place the paper 
on a footing of permanency, as desired by the testator. From this 
discussion it will be obvious that there is nothing charitable, as that 
term is understood by an ordinary man, in this trust which is run 
as an ordinary business concern, the surplus income being devoted 
to the object, expressed by the testator, of increasing the reserve 
fund at its disposal. 

In the first place I do not think that it can be said that the 
testator had any desire to benefit the public. He was a man of 
advanced views for those days and his desire was to see that these 
views should be propagated for ever. He had not the fostering of 
knowledge in his mind ; what he wished to ensure was that this pet 
child of his (the Tribune Newspaper) should continue to be carried 
on after his death and that there should be perpetual propagation 
of what he considered liberal political views, which, as a member 
of the old Congress, were dear to him. 

Section 4 (3) (i) of the Income Tax Act with its proviso runs 
as follows : — 

“ This Act shall not apply to the following classes of income, 
namely, any income derived from property held under trust or 
other legal obligation wholly for religious or charitable purposes, 
and in the case of property so held in part only for such purposes, 

the income applied or finally set apart for application, thereto 

...In this sub-section ‘ charitable purpose ’ includes relief of the 
poor, education, medical relief, and the advancement of any other 
object of general public utility ”. 

It was asserted before us by the learned counsel appearing 
for the Tribune Trust that the intention of the testator was to 
benefit the community by setting before it liberal views and, 
therefore, the surplus income come within the sub-section set out, 
as being income derived from property held under trust wholly 
for charitable purposes, the object being one of general public 
utility. It was admitted that if this was so, a trust for the supply 
of canal water or electricity must also be held to be a charitable 
trust, the objects being of general public utility, but it was pre- 
mised that such trusts in order to be held charitable, must not 
pay anything out of the surplus profit to individuals. It may be 
pointed out here that this would be a difficulty easy to get over, 
it was said that in the case of the Tribune Trust nothing was so 
paid and, therefore, the trust was a charitable one. Such a 
distinction, however, is not set out in the section and this 
argument loses sight of the fact that the surplus profits are being 
accumulated to strengthen the reserves of the paper and to make 
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it a stronger and more endurable political organ. The profits do 
not go to relieve distress, advance education as usually understood, 
or supply medical relief. They are merely to be accumulated in 
order to ensure that the liberal policy of the testator, as interpreted 
by the trustees for the time being, may continue to be dissemina- 
ted. Can that be called a charitable purpose ? No benefit accrues 
to anybody, seeing that the same nows can certainly be obtained 
at the same price in other newspapers : and tlic only difference 
being that according to the will the Tribune should also dissemi- 
nate the liberal policy of the founder, whatever that may mean. It 
seems to me that the answer must be in the negative. 

In Special Go^nwissioners of Income Tax v. Pemsel [3 Tax 
Cases 53'I Lord Maonaohten attempted to give a definition of 
‘ charity ’. He said ‘ Charity ’ in its “ legal sense comprises four 
principal divisions; trusts for the relief of poverty, trusts for the 
advancement of education, trusts for the advancement of religion, 
and trusts for other purposes beneficial to tlic community not 
falling under any of the preceding heads. The trusts last referred 
to are not the less charitable in the eye of the law because incident- 
ally they benefit the rich as well as the poor, as indeed every 
charity that deserves the name must do, either directly or 
indirectly.” This definition was discussed by Lindlbt, L. J., in 
Macduff r. Macduff [1896, 2 Ch, I). 451]. He said “ What Lord 
Macnaghtbn meant is tolerably plain. He took the classification 
of charities from the argument of Sir SamueIj Bomillt in Morice 
V. Bishop of Durham, and the passage in Sir Samuel Komilly's 
argument runs thus ; — * There aro four objects within one of 
which all charity most fall — that is to say, within one of 
which they must come ; but he does not say everything which 
comes within any one of them must bo a charity ; that may be 
so or may not be so, but they must all come within one of 

these four heads : — Now Sir Samuel Bomillx did not 

mean, and I am certain Lord Maonaghten did not mean, 
to say that every object of public general utility must 
necessarily be a charity. Some may be, and some may not be 

I do not doubt that Lonn Maonawhtkn saw 

also, that there might bo some purposes of public general 
utility which might be charitable and some which might 
not ”. 

For example, philanthropic objects have not been held to be 
charitable objects. In (1931) 11 K. B. Dn. 466, an association 
which had widely philanthropic objects was held not to fall within 
any of the four principal divisions into which charity was divided 
by Lord Maokaghtbn. 

In PZowden v. Lawrence [1929, 1 Ch. D. 667], it was said 
“ There are two questions that must be asked and answered ; (1) 
Is the trust for a purpose beneficial to the community ? and (2) If 
it satisfied that first test, is it charitable ? A trust for a philan- 
thropic purpose would satisfy the first question but not the second”. 
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Again, it has been held that trnsts for political purposes are 
not charitable. In Bonar Law Memorial Trust y. Inland Bevenue 
Commissioners [41 Times Law Reports 220] Mr. Justice Finlay 
said it was impossible to hold that a trust for the furtherance of 
the principles of a particular political party was a good charitable 
trust. 

In Inland Revenue Commissioners v. Temperance Council of 
Christian Churches of England and Wales [42 Times Law Re- 
ports 618], the case of a society whose main object was ‘ united 
action to secure legislative and other temperance reforms’, Row- 
LATT, J., held that the trust could not beheld to be a charitable one. 
The same view was taken by Bvb, J., in Public Trustee v. Earl 
of Clarendon [45 Times Law Reports 259]. 

In the case before us there is no doubt that the intention of 
the testator was the propagation of what he considered were liberal 
views in politics; these views at the end of last century correspon- 
ded roughly with the views of the Liberal Party in England. He 
set up this trust to propagate these views and to ensure that they 
would always be propagated if the trustees faithfully carried out 
his intentions. It is apparent that the trust is very indefinite in 
this respect as what is considered to be ‘ liberal ’ one day may be 
considered ‘ conservative ’ shortly afterwards ; but it is obvious 
that it must be held that there was no charitable intention in tho 
mind of the testator. These views were strongly held by him and 
all that he desired was that they should be continued to be pro- 
pagated. This cannot be said to be a charitable purpose or an 
object of general public utility. It appears to me to be beyond 
question that, in no sense of the term can such an object be held 
to be a charitable one as set out in Section 4 (3) (i) of the Income 
Tax Act. 

Some remarks of Russel, J., in National Provincial and Union 
BanTt of England Limited v. Tetly (1923, Ch D. 258), are of 
interest : “ Rut must every application of the fund for a patriotic 
purpose be beneficial to the community and therefore charitable? 
It seem to me that it impossible to hold that. What is or is 
not patriotic is in many cases mere matter of opinion. Subsidi;!- 
ing a newspaper for the promotion of particular political or fiscal 
opinions would be a patriotic purpose in the eyes of those who con- 
sidered that the triumph of those opinions would be beneficial to 
the community. It would not be an application of funds for a 
charitable purpose”. These remarks apply with great force to the 
present case. But it was argued that the English decision could 
not be taken to form the basis of any decision under the Indian 
Act. This may be so, but the language of the Indian Act is strik- 
ingly similar to the language used by Lord Macha0htbn in his 
definition of charity. It cannot be held that the propagation of 
particular views, representing a liberal policy in polities, or the 
perpetuation of a newspaper is an object of general public utility, 
and that is all that the testator intended, 
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The Commissioners of Inland Eevenue v. Falkirk Temperance 
Cafe Trtisi [11 Tax Cases 353] was referred to as showing that a 
charitable trnst may trade; which is undoubtedly so. In that case 
the profits of trading went to give cheaper meals to the poor and 
indigent and the trading activities were carried on at a loss which 
was made good out of the income of the investments of the trust. 
That obviously is charity. There may, of course, be charities, the 
benefits of which are not wholly gratuitous, but not one reported 
case has been referred to, in which there is not some benefit in 
cash, in free or better and cheaper education, or medical relief, or 
in some other, way whereby mankind derives some benefit without 
payment or for less payments. In the present case it was not con- 
tended before us that such a benefit accrued to anybody. All that 
was contended was that the dissemination of liberal ideas in poli- 
tics by means of a newspaper sold at the ordinary market price was 
an object of general public utility. In the case of the present trust 
there is in fact no gift to the public, but a trust founded for the 
prepetuation of the liberal policy desired by the testator; nor do 
the profits go to help any one in any way. They merely go to en- 
sure that the paper shall continue for ever. The news supplied can 
be obtained as cheaply by purchasing other newspapers and the 
propagation of the liberal views of the testator, as interpreted by 
the present trustees, cannot beheld to be an object of general pub- 
lic utility. It is not education. It is the dissemination of political 
views, considered to be good by the testator or the trustees. But 
that is much too indefinite to be held to be an object beneficial to 
the community or a section thereof. 

For the reasons given, I would answer the question referred 
in the negative. The Commissioner of Inconm Tax must have 
his costs. 

Yodno, G. J. — We have to consider in this reference whether 
the “ Tribune ” Press and Newspaper of Lahore comes within the 
meaning of Section 4 (3) and (i) of Income Tax Act, and thus 
escapes taxation. 

I have had the advantage of reading the judgment of my 
learned brother Annisost and agree with the opinion expressed by 
him therein. 

I wish however to discuss one or two points from a slightly 
different point of view. The question is : Is the Tribune News- 
paper held in trust “ wholly ” for religious or charitable purposes 
which includes relief of the poor, education, medical relief and the 
advancement of any other object of general public utility ” within 
the meaning of the above section. The “Tribune” is a news- 
paper published mainly for the purpose of advancing the political 
views of the founder of the paper (as interpreted by the trustees 
for the time being) and also to express the opinions of the Hindu 
community and to advance that cause. It also publishes news 
and literary articles. The profits made are invested in the 
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newspaper itself in accordance with the terms of the trust. The 
newspaper is sold at the ordinary commercial rate of one anna a 
copy, and, like other newspapers, its profits are mainly derived 
from advertisements for which it presumably charges the highest 
rate obtainable. 

In my opinion the question whether the Tribune property is 
held “ wholly for religious or charitable porposes or for the advance- 
ment of an object of general public utility ” is a question of fact. 
While we may consider with respect the various English authori- 
ties it is unnecessary to pay much attention to them. In such a 
question the subtlety of legal argument may aften obscure the point 
for decision. I would therefore consider this point as a question of 
fact and in accordance, I hope, with common sense. 

In the first place is this property as described above held 
“ wholly for religious or charitable purposes ? ” The emphasis in 
the sections is obviously laid upon the word “ toholly.'* It may be 
that the “ Tribune ” advances the cause of Hindu religion in arti- 
cles published by it, but no one can say the paper is published 
“ wholly ” for religious purposes. Is it published for a charitable 
purpose ? There is no charity in charging the public or the adver- 
tiser the ordinary commercial rate. It is unnecessary to consider 
the various definitions of charity as laid down in the English autho- 
rities. The ordinary meaning of “charity ’’ is clear and I would 
define it as “ giving or providing something useful or necessary to 
individuals or the public at large without payment, or for a pay- 
ment below the real value of the goods or services given.” An 
example of the latter would be the famous “ ninepence for four- 
pence ” of pre-war British politics. 

It is obvious that the “ Tribune ” Newspaper does not come 
within any such ordinary definition. It has however been argued 
that any newspaper and in particular the “ Tribune ” is highly 
educative and therefore must be held to be for the advancement of 
education within the meaning of this section. The “ Tribune " 
certainly advances education in the sense that people who wish to 
read the paper must learn to read. Many of its articles — and I have 
read the paper now for over a year — certainly would come within 
the definition of “ educative.” Its leaders are well written and 
therefore may be considered to educate a proportion of the persons 
who read them. In my opinion, however, this would not bring it 
within the meaning of this section. The paper must be “ wholly ” 
for charitable purposes. No one can say that the “Tribune” 
always, and in every part, is educative. Some of the advertise- 
ments appearing in it for instance would hardly come within the 
definition of “ education ” or of literature. To come within the 
section, “ education ”, — or my object of public utility — must be 
considered in conjunction with the word “ charitable,” that is, the 
education given must be free or at any rate lower than the com- 
mercial rate. There are schools in England and elsewhere where 
property is held in trust for the free edue.ation of certain scholars. 
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These insLitatious take other pupils at ordinary eoimnercial rates. 
I think it would surprise the boys who attend these establishments 
to be told that their school was a “charity school.” It is quite 
clear that such a school is not “wholly” for charitable purposes. 
Equally the “education” provided by the “Tribune” is not “wholly” 
for charitable jrarposes nor is the purpose of the paper “wholly” 
one of education. 

It has been also argued that the “Tribune” uewspiaper is a 
public utility, In tlie first place, as I have said, a public utility 
must have charitable basis to come within the meaning of the 
section. If it were not so, Eailways, Shipping, Electrical Supply, 
and Water Supply Companies could form a trust and escape 
income tax by putting their profits to reserve, or utilise them by 
paying salaries to their members. There is nothing charitable in 
the “Tribune” Newspaper which can be held to be of general 
public utility. 

It cannot therefore be said that the “Tribune”, or any other 
ordinary newspaper — even though held in trust is a general public 
utility within the meaning of the section. 

Lastly, the trustees of the “Tribune” are men of ability. It 
had not occurred to them for over 36 years to suggest that the 
“Tribune” was either a charity or public utility. Like good 
citizens they have hitherto paid taxes without protest. 

As a matter of fact therefore, I hold that the “Tribune” News- 
paper and the Tribune Press cannot be said to be held by the 
Trustees “wholly for religious or charitable purposes” which 
includes “the advancement of education or any other object of 
general public utility.” 

I would answer the question put to us in the negative. The 
Commissioner of Income Tax to have his costs. 

Tkkohahd, J. : — On a difference of opinion between Jai Lal 
and Skicmp, JJ., the following question has been referred to the 
Pull Bench for decision under Olauso 26 of the Letters Patent : — 

“Whether the property in this case is held under trust for 
“charitable purposes” as that expression is defined in Section 4 (3) 
of the Indian Income Tax Act”. 

The property in question consists of the Tribune newsjjaper 
and the Tribune Press, which admittedly vest in a Committee of 
trustees, appointed under the will of tho founder, the late Sardar 
Dayal Singh Majithia, Hies and Jagirdar of Lahore. The news- 
paper was started by the Sardar in the early eighties of the last 
century and used to be printed at a press owned by him. The 
press and the paper continued to be the private property of the 
Sardar in his life-time. On the 16th June, 1896, three years 
before his death, tlie Sardar executed a will by which he created 
three separate trusts, which were to be administered by three in- 
dependent committees of trustees. For each trust he bequeathed 
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certain properties, which were to vest in the Committee con- 
cerned. The three trusts were created for the following purposes 
respectively : — 

(1) establishing “non-denominational” College for the spread 
and dissemination of sound liberal education in this province, 
whether an attempt shall be made to inculcate pure morality and 
the principles of Theism consistent with the tenets of the Brahmo 
religion ; ” 

(2) founding a Public Library open to the general public “in 
which no charge shall be levied for the perusal of books and news- 
papers and magazines during certain hours”; and 

(3) maintaining the Tribune newspaper and Press in an effi- 
cient manner and placing it on a footing of permanency”. 

It is this last trust (No. 3) with which we are concerned in 
this reference. The clauses of the will dealing with this trust run 
as follows : — 

(XX) “That my property in. the stock and good-will of the 
Tribune Press and Newspaper in Anarkali, Lahore, shall vest 
permanently in a Committee of Trustees consisting of the 
following : — 

(XXI) “That it shall be the duty of the said Committee of 
Trustees to maintain the said Press and Newspaper in an effici- 
ent condition, keeping up the liberal policy of the said newspaper, 
and devoting the surplus income of the said press and newspaper 
in improving the said newspaper and placing it on a footing of 
permanency.” 

The Sardar died in September 1898, and in April 1900 the 
Chief Court of the Punjab granted to his executors probate of the 
will, overruling various objections raised by the widow of the de- 
ceased (see 63 P. E. 1900). The caveator appealed to the Privy 
Council but the appeal was dismissed (84 P. E. 1903 P. C.). Sub- 
sequently the widow and certain relations of the deceased instituted 
a civil suit, contesting the validity of the will. This suit was even- 
tually settled by a compromise, whereby it was agreed that in case 
the Tribune newspaper ceased to function or for any other reason 
its surplus income as well as that of the press could not be applied 
to the objects mentioned in Clauses 20 and 21 of the will they 
would be applied for the maintenance of the College, for establish- 
ing which another trust had been created by the Sardar as men- 
tioned above. This compromise was accepted by the Court and 
its terms embodied in the decree passed by it. 

The Tribune trust has been functioning from the death of the 
Sardar and both the press and the newspaper appear to have flouri- 
shed under the management of the trustees. It seems that since 
1917-18 there has been surplus income, which has been assessed 
annually to income tax. The trustees paid the tax without demur 
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till fche year 1931-32. In 1931-32, however, they objected to the 
assessment, urging that the “ Tribune newspaper and press” was 
property held under trust “ for the advancement of an object of 
general public utility ” and, therefore, its income was exempt from 
assesHiQcnt under Section 4 (3) (i) of the Indian Income Tax Act. 
The Assistant Oommissioner overruled the objection and confirmed 
the assessment. The Commissioner also upheld the order, but 
under Section 66 (2) of the Act ho referred the question to the 
High Court. The reference came up for hearing before a Division 
Bench of this Court, presided over by Jai Lab and Skbmp, JJ., 
who expressed divergent opinions. JaiLal, J., took the view that 
the income of the Tribune Press and newspaper fell within the 
exemption, while Skemp, J., came to a contrary conclusion. They 
accordingly referred the question to the Full Bench for decision 
under Clause 26 of the Letters Patent. 

The decision of the question depends upon the proper inter- 
pretation of Section 4 (3) of the Indian Income Tax Act, which 
reads as follows : — 

“ This Act shall not apply to the following classes of income ; — 
(1) Any income derived from property held under trust or other 
legal obligation wholly for religious or charitable purposes, and in 
the case of property so held in part only for such purposes, the 
income applied, or finally set apart for the application, thereto. 
* *■ * • » «< this sub-section ‘ Charitable purpose ’ includes 

relief of the poor, education, medical relief and the advancement of 
any other object of general public utility. 

It will bo soeu that in order to support a claim for exemption 
from assessment under this sub-section, it is necessary to establish 
(a) that the property, from which the income in question 
was derived, is held under trust ; 

(5) that such trust is for 
(I) religious, or) 

(II) charitable / 

(c) that the property is held for such purposes either 
or in part. If it is proved to have boen held wholly, iot one of the 
purposes mentioned in (Z») above, tho exemption must be granted, 
regardless of whether the income has been actually set apart, or 
applied, for such purpose. If, however, the trust is partially for a 
religious or charitable purpose, the exemption can be claimed only 
if the income has been either actually applied, or “ finally set 
apart ” for such purpose. 

It is beyond dispute that condition (a) is fulfilled in this case. 
As already stated, the property is held under one of the trusts 
created in accordance with tho will of the late Sardar, and vests 
in the Committee of trustees for the purposes of the trust. By an 
arrangement arrived at between the heirs of the founder and the 
trustees, and sanctioned by the Court, in the event of the news- 
paper ceasing to function, or the purpose of the trust otherwise 
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failing, fciie iacoine of fche properties coucerned is to be utilized for 
the maintenance of the Arts College, founded out of the other bene- 
factions of the Surdar. Under no circumstances, are the trustees, 
or the heirs or representatives of the deceased founder, or any 
other person, to derive any private or personal gain from the 
trust properties or the income thereof. The dedication is complete 
and full. If, therefore, the trust can be said to have been esta- 
blished for one or other of the purposes mentioned in (d) above the 
first part of condition (o) also must be taken to have been 
satished. 

The real point in controversy is whether the trust falls within 
one of the classes mentioned in (b). Its purpose is certainly not 
religious, nor is it claimed to be so by, or on behalf of, the assessee. 
The question is whether it is “ charitable ” as defined in sub- 
section (3) of Section 4 of the Act. 

Now if the word “ charitable ” were used in the Indian In- 
come Tax Act in its ordinary popular sense, I have no doubt 
that the question must be answered unhesitatingly in the ne- 
gative. In common parlance, “ charitable ” always involves the 
idea of help to the poor and the needy ; of relief of destitution 
and distress; it is associated with alms-giving, and has an ele- 
emosynary basis. Obviously, founding, maintaining or “ placing 
on a footing of permanency " a newspaper is not an object of 
this kind. It is clear, however, that in sub-Section (3) of Sec- 
tion 4 of the Act, the expression “charitable purposes” has a 
different and wider meaning. The definition given in the sub- 
section is not exhaustive. It includes : 

(i) relief to the poor ; 

(ii) education ; 

(iii) medical relief ; and 

(iv) any other object oj general public utility. 

Of the four purposes enumerated in the definition the first 
and the third, viz., ‘relief to the poor' and ‘medical relief’ 
necessarily involve the idea of charity as used in the popular sense. 
This is clear from the words used. But it is equally clear chat 
this is not an essential attribute of the second or the fourth 
purpose, i.e., * education’ or any other object of general public 
utility’. In cases relating to trusts falling in these two latter 
categories there may or may not be an eleemosynary basis in 
the purpose to which the income of the trust properties is to be 
applied. This is one of the important points, which must be kept 
in view in determining whether a particular trust falls within 
either of these two classes. In Bection 4, the legislature has 
deliberately refrained from qualifying in any way the words, 
‘ education ’ and ‘ any other object of general public utility’, and 
there is nothing in the context which indicates that it was 
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intended to give them a restricted meaning. It is, there- 
fore, not open to the Courts or other authorities, whose 
duty is to interpret the section, to out down the plain and 
comprehensive meaning of the words used, simply because this 
will give to the expression ‘ charitable purpose ’ a meaning which 
is not in accord with popular notions. Obviously in this and 
several other statutes these words are used in a technical sense and 
in interpreting them it will be useful to bear in mind the obser- 
vations of their Lordshi])S of the Privy Council in Verge v. Somer- 
vill [L.R. (1924) A.C. 496]. That case came on appeal from 
the Supreme Court of New Sonth Wales, and the question involved 
was whether a certain bequest created a ‘ charitable trust ’. Lobd 
Weenbtirx in delivering the judgment of their Lordships, 
remarked (P. 502) : — 

“In fact, the legal meaning and the popular meaning of the 
word ‘charitable’ are so far apart ih&i it it necessary almost to 
dismiss the popular meaning from the mind as misleading, before 
setting out to determine whether a gift is charitable within the 
legal meaning”. 

It has been argued that the definition of “ charitable purposes ” 
as given in Section 4 of the Indian Income Tax Act appears to 
have been taken from the well-recognised classification of " chari- 
ties ” in English Law, and, therefore, the section must be inter- 
preted subject to the limitations and reservations laid down in the 
various English rulings bearing on the subject. This argument is 
not wholly correct and cannot be accepted in its entirety. It is no 
doubt true the wording of the definition in the Indian Act is in 
several respects similar to that used in some of the leading English 
cases on the subject, but the two are not identical in all respects. 
There is a material difference in the description of the fourth head 
or classification and it seems to mo that this makes all 'the differ- 
ence in cases like the one before us. 

In England the focMS on the subject is the famous 

case of Gonimissioners for Special Purposes of Income Tax v. Pemsel 
[1891 A.C. 6t31 (580) ] decided in the House of Lords. In that 
case Lord Macnaghton after explaining that the popular meanings 
of the word “ charity ” and “charitable” do not coincide with their 
legal meaning and that when used in such expressions as “ charit- 
able uses", “charitable trusts”, or “charitable purposes” the 
word has a well-settled technical meaning, observed : 

“ Charity in its legal sense comprises four principal divisions : 
trusts for the relief of poverty ; trusts for the advancement of edu- 
cation ; trusts for the advancement of religion, and trusts for other 
purposes beneficial to the community not falling under any of the 
preceding heads ”. 

The fourth head of this classification has been the subject of 
much discussion in eases in England. In some of them it has 
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been held to be synonymous with ‘philanthropic/ while in others 
it has been given a narrower meaning. Of the cases of the latter 
class, themostimportantis Jm re Macduff [h. E. (1896) 2 Ch. 451] 
on which Mr. Jagan Nath naturally laid much stress. In that 
case it was held that while a charitable purpose may well be a pur- 
pose of general utility, all purposes of general utility cannot be 
deemed to be charitable. It was observed that the words “ public 
utility ” are so large that they comprehend purposes which are not 
charitable (p. 456). This view was af&rmed on appeal, and with 
regard to PemseVs case, Lord Justice Lindlbv observed : “ 1 am 
certain that Lord Macnaghtbn did not mean to say that every 
object of public general utility must necessarily bo cliaritable. 
Some may be and some may not be so.” The same view was 
expressed in Plowden v. Lawrence [L. E. (1929) 1 Ch. 557 (569) ] 
and Keren Kayemeih Le Jisroel Limited v. Commissioners of 
Inland Bevenue [L.E. (1931) 2 K.B. 465J. 

Of the cases cited by Mr. Mehr Chand, the most important 
is the Commissioners of Inland Bevenue v. FalJcirk Temperance 
Cafe Trust [11 Tax Cases 353]. In that case Lord Ashmoro 
observed at page 370 : — 

“ The fourth head of Lord Macnaghten’s four-fold classifica- 
tion is vague because of its generality, but the following definition 
is helpful because it directs attention to characteristics of charity 
in its judicial sense : “ The essential attributes of a legal charity”, 
said Lord Justice Eitxgibbon, ” are in my opinion that it shall be 
unselfish, that is, for the benefit of other persons than the donor ; 
that it shall be public, that is, that those to be benefited shall form 
a class worthy, in numbers of importance, of consideration as a 
public object of generosity ; and that it shall be philanthropic or 
benevolent, that is, dictated by a desire to do good : Webb v. Old- 
field [ (1898) 1 Ir. Eep. 431 (446) ]”. 

I do not think raucli useful purpose will be served by referring 
to the other English cases dealing with the subject, or in 
attempting to reconcile the dicta of eminent Judges contained 
in some of them. It will be sufficient for our present purposes to 
say that the ‘Indian Legislature appears to me to have steered 
clear of these difficulties by using phraseology which is much 
wider and more comprehensive than that of Lord Macnaghten’a 
fourth head of classification. It was in 1896 that Lord Lindley 
and the other Law Lords held in Macduff's Case that the words 
" general public utility ” were very wide in their scope, that 
every object of public utility was not necessarily a ” charitable 
purpose,’’ and yet twenty-two years later, in 1918, when the 
Explanation to Section 4 (3) of the Indian Income Tax Act was 
placed on the Statute-book, the Indian ligislature, while practically 
adopting Lord Macnaghten’s phraseology in enumerating the first 
three heads of the definition, described the fourth as “ advance- 
ment of other objects of general public utility ”, without any 
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restriction or qualification whatever. Nor have we in India any 
statutory provisions corresponding to the well-tnown Statute of 
Elizabeth (43 c. 4) or the Mortmain and Charitable Uses Act, 
1888, which doubtless have largely influenced many of the 
English decisions on the subject. We m India are not hampered 
by any such considerations, and think it is our duty to give full 
effect to the plain meaning of the words used in Section 4 (3) of 
the Act. 

In the case before us there can be no question as to the wwsei- 

and nature of the benefaction. The founder, 

evidently actuated by a desire to do good, dedicated completely and 
irrevocably, valuable property for what he believed to be to the 
benefit of otliers, without reserving to himself, his heirs, repre- 
sentatives or relations, or any other individual or individuals, per- 
sonal or selfish gain of any kind whatever. It is equally clear that 
the ‘ purpose ’ of the trust is of a ‘ public ’ character. 

It is common ground that it is not necessary that the object 
should be to benefit the wliole of the mankind or all the persons 
living in a particular country or province. It is sufficient if the 
intention is to benefit a sufficiently large section of the commu- 
nity, as distinguished from specified individuals. 

All this was not seriously disputed before us by Mr. Jagan 
Nath, but he contended that maintaining a newspaper cannot he 
regarded as “ advancement of an object of general public utility," 
especially when it has been enjoined to pursue a particular policy. 
After giving careful consideration to the arguments of the learned 
counsel, I do not think that this contention is sound. I agree with 
Jai Lal, J„ that a trust of a public character, in which no im- 
mediate or ultimate personal benefit of any kind is reserved to 
any individual, created with the object of founding and maintain- 
ing a paper, which convoys news and opinions on matters of general 
interest to the public, discusses matters of public interest, and 
educates the minds of its readers on lines, which the founder con- 
sidered to be beneficial to the public at large, is a trust for “ the 
advancement of an object of general public utility,” as that ex- 
pression is understood in law. It is worthy of note that under the 
more restricted provisions of the English Law, a gift for the pur- 
pose of maintaining a periodical called the " Voice of Humanity ” 
was held to be charitable {Marsh v. Means, 108 E. E. 989). 

In para. XXI of the will the testator has laid down that the 
trustees “ shall keep the liberal policy of the said newspaper ” 
and there was much discussion before us as to whether this meant 
the policy of the Indian National Congress of the time when the 
testator created the trust, which corresponds, more or less, to the 
policy of what is now known as the "Moderate School” of politi- 
cians in India, and whether the Tribune has actually pursued that 
policy since the death of Sardar Dayal Singh. In my opinion, 
these matters are not relevant to the decision of the point referred 
to us, and I do not think it necessary to express any opinion on them, 

1—35 
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even if it were possible to do so, in the absence from the record 
of any materials bearing thereon. It is not for us to decide whe- 
ther the particular ideas which the founder wanted to be propa- 
gated through this newspaper and the policy which he desired to 
be “kept up” by it, are in fact beneficial to the public, whom he 
intended to benefit. If the purpose indicated is “legally charitable,” 
the Court is not concerned to enquire whether it is actually bene- 
ficial {Tudor on Charities p. 8 and the cases cited therein). Obvi- 
ously the Court cannot say whether in political, social or other 
matters affecting the welfare of the community, a ‘liberal policy,’ 
or a ‘conservative policy’ or a ‘radical policy’ would be more 
beneficial. As observed by Chitiy, J., in In re Foveaux Cross v. 
London Anti-Vivisection Society [TjJB.. (1895) 2 Ch. 501]: “In 
determining the question of charity the Court does not enter into, 
or pronounce any opinion on the merits of tlie controversy which 
subsists between the supporters and opponents of a particular 
view. In this matter “it stands neutral.” In that case the ques- 
tion was whether a gift to certain societies was a gift for a 
‘ charitable purpose.’ Those societies had been formed with the 
object of agitating for the total abolition of the practice of vivi- 
section. The question was raised whether such an object could 
be considered to be one “ beneficial to the community.” The 
learned Judge held that in deciding this matter the determining 
consideration was the intention of the donor and not what the 
Court thought of it. “ The purpose of these societies, whether 
they are right or wrong in the opinions they hold, is charitable in 
the legal sense of the term. The intention is to benefit the com- 
munity : whether, if they achieved their object, the community 
would, in fact, be benefited is a question on which I think the 
Court is not required to express an opinion ” (p. 607). 

Nor are we concerned in these proceedings with the question 
whether the trustees have kept up the ‘liberal policy’ of the foun- 
der, as laid down in his will. If the Crown, or any person inter- 
ested in the trust, thinks that this is not so, the law provides 
ample means of seeking redress. 

Much stress was laid on thd fact that the ‘Tribune' is sold for 
a price which is the same as charged by other newspapers of 
similar size, and that a portion of its income is derived from ad- 
vertisement. It was urged that to all intents and purposes it is a 
“commercial concern”, which competes in the market with other 
newspapers and presses which are liable to pay income tax and that 
it could not have been the intention of the legislature that the pro- 
fits earned by it should escape assessment. I think, none of these 
circumstances affects the matter. The fact that the newspaper is 
not supplied free to the poor and the needy, or that it is not sold to 
the public at cost price, would be material only if the word “ charit- 
able ” were to be taken to have been used in the Act in the popular 
meaning ; but it has been shown above that this is not the case. It 
is probable though there is no proof of it on the record, that a part 
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of the income, now sought to be assessed, was derived from adver- 
tisements in competition with other newspapers andipresses, whose 
profits are liable to be assessed. But this again seems to me to be 
immaterial, for the Tribune stands on an entirely difiterent footing. 
Admittedly the property of the Tribune is held in trust in which 
the possibility of private gain is completely eliminated while most 
of the rival presses and papers are run by private persons or limited 
companies, in which the whole or a part of the profit eventually 
passes into private pockets. The Indian Legislature has exempted 
from assessment trusts of a public character, founded for the 
advancement of objects of general public utility, and not privately 
owned commercial concerns, even though formed for a purpose 
which may incidentally benefit the public. 

In the course of the argument before ns, a large number of 
English rulings were cited by both counsel, but I do not think it 
necessary to discuss them in detail here. It will be sufficient to 
say that such of those rulings, as dealt with the question of ‘ exemp- 
tion ’ from assessment, are not of much assistance, as the words of 
the Indian Act in this behalf are not mpari materia with those of 
the English Statute. The exemption under the Indian Law is much 
wider than in England. Under Section 4 (3) of the Indian Income 
Tax Act, income of property held under trust for a charitable pur- 
pose is exempt, however it might have been earned. Under Sec- 
tion 37 of the English Act the exemption extends only to the 
“ yearly interest or other annual payment forming jiart of the in- 
come of a trust established for charitable purposes”. There are 
other points of difference also in the two Acts. It is, therefore, 
clear that cases in which exemption was souglit and not granted 
in England cannot be implicitly followed in interpreting the 
Indian Act. 

It may be incidentally mentioned that the scope of tlie exemp- 
tion under Section 37 Of the English Act has to some extent been 
enlarged by Section 24 of the Finance Act of 1927, according to 
which profits of a trade exercised in the course of carrying out of 
the primary object of the charity are no longer assessable, provided 
the profits are applied solely for the purposes of the charity. This 
amendment has rendered obsolete many of the earlier English 
rulings including, I think, the leading case of Goman v. Governors 
of the Rotunda Hospital, Dublin [L.B. (1921) A.C. 1] which had 
laid down that it is not the motive of a concern, but whether it is 
run on ‘ business lines ’ and adopts business methods that decided 
the liability to tax. Under the Indian Act it seems to me clear 
tliat a ‘ business ’ is exempt if it is held under trust for a charit- 
able or religious purpose. 

Some of the other English cases cited laid down that gifts for 
political purposes, e,g., the “ Primrose League ” of the Conser- 
vative party [48 T. L. R. 269] or the “Bonar Law Trust” 
[49 T.L.R. 225] were not ‘ charitable ’ or that every ‘ partriotic ’ 
or ‘ public ’ purpose was not necessarily ‘ charitable ’. In the 
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English reports nnmeroas cases are to be found which are not 
reconcilable with these decisions, but I do not think it necessary 
to pursue the discussion, as in India we have clear statutory pro- 
visions which do not expressly or by necessary implication exclude 
trusts for ‘ political ’ or ‘ patriotic ’ purposes from objects of 
‘ general public utility ’ as used in Section 4 (3). 

Another set of English cases cited, related to the question 
whether certain trusts, alleged to have been created for “ public 
or charitable purposes” were void for uncertainty or other causes. 
This matter is not raised in this reference, and therefore these 
cases are irrelevant. 

In the order of reference the learned Commissioner relied on 
Umar Bahhsh v. Commissioner of Income Tax, [I. L. E. 12 Lah. 
726] but that case is clearly distinguishable, as there the income of 
the wagf property was spent on the maintenance of the founder 
and his children. Similarly in Hotn Trust of Simla v. Commis- 
sioner of Income Tax [11 Lah. 725] referred to by Mr. Jagan Nath, 
the trust concerned was for the continuance and maintenance of a 
certain hotel business, the profits of which were to be accumulated 
for a number of years and then distributed among the beneficiaries 
in certain proportions. 

After giving the case anxious and careful consideration I am 
of opinion that the income of the trust in question is exempt from 
assessment under Section 4 (3) of the Indian Income Tax Act, and 
I would answer the reference in the affirmative. 

Having regard to all the circumstances I would leave the 
parties to bear their own costs in this Court. 

Obdeb oe the Ootjbt : — The order of the Court is that the 
question referred be answered in the negative and the parties bear 
their own costs in this Court. 


Eeference answered in the negative. 
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Railway Company — Subsidy Paid by State fob Payment 
Guaeantebd Intbbbst on Shabb Capital — Whether ‘ Income ■’ 
— Assessability — Interest on Borrowed Capital — Indian In- 
come Tax Act (XI of 1922), Sec. 10 (2) (iii). 

Under -an agreement between the Secretary of State for India 
and the assessee, a railway company, the latter agreed to find a 
certain sum of money and to hand it over to the former for con- 
sructing and operating a railway. The agreement provided, inter 
alia, that if the net profits of the company shall not he sufficient to 
pay interest on the paid-up capital of the company at the rate of 
8\ per cent, per annum, the Secretary of State will pay the com- 
pany in addition to the net profits of the company for such year 
such a sum as shall with the net prof its , make up an amount equal 
to interest for such year at the rate of percent, per annum on 
the paid up share capital of the company. The income tax autho- 
rities levied income tax not only upon the earnings of the company 
hut also upon the subsidy received from the state. The company 
claimed they were not assessable in respect of the subsidies. On a 
reference by the Commissioner of Income Tax : 

Held (i) that the subsidy was income of the company and was 
liable to be taxed in spite of the fact that it was. intended to he 
paid automatically to the shareholders ; (ii) that the guaranteed 
interest payable to the shareholders was not deductible under Sec- 
tion 10 (a) (Hi) (f the Indian Income Tax Act; (iii) that the profits 
earned by the company, independently of the State subsidy, were 
clearly taxable as the company's profits. 

Oases referred to : 

Blake 0. Imperial Brazilian Railway Co. [2 Tax Cas. 68,] 

Nizam’s Guaranteed State Railway v. Wyatt [2 Tax Cas. 
684]. 

Prbtobia Petersburg Railway Co., Ltd. v. Elgood [98 
L. T. 741.] 

Sooth Slanhaiean Colliery Co. In re [12 Ch. D. 603.] 

Reference made by the Commissioner of Income Tax, Bengal 
under Section 66 (2) of the Indian Income Tax Act, XI of 1922. 

Statement of Case. 

“Messrs. McLeod and Co., Managing Agents of the five Light 
Railway Companies set out below hiiYe asked me to state a case 

t— 35a 
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under Section 66 (2) of the Income Tax Act in respect of the ass- 
essments for the year 1933-34 on the income of those Eailways, 
The Eailways in question are : — 

1. The Ahmadpiir Katwa Eailway Co., Ltd. 

2. The Katakhal Lalabazar Eailway Co., Ltd. 

3. The Banknra Damodar Eiver Eailway Co., Ltd. 

4. The Kalighat Palta Eailway Co., Ltd. 

5. The Biirdwan-Kutwa Eailway Co., Ltd. 

The appeal in all 5 cases was heard simultaneously and one 
joint order was passed and in view of the fact that the assessments 
in question fall in two categories, I propose to state a case under 
that section and sub-section only in respect of two Eailway Com- 
panies, viz., The Ahmadpur Katwa Eailway Co., Ltd., and the 
Katakhal Lalabazar Eailway Co., Ltd., one of which falls in each 
category and to determine the question at issue in the other cases 
in accordance with the decision of Their Lordships in these two 
cases. 


2. Below is a table setting out under head E, the total in- 
come assessed in each of the cases, while B, 0 and D show how 
that total income has been computed. 


$ 

Companies. 

Adjusted pro- 
fits as per ac- 
counts exclu- 
sive of State- 
Railway 

Adjusted ‘ loss Stale 
as per accounts subsidy, 
before includ- 
ing State Hail-' 
way 

Total 

Income. 

(A) 

(B) 

(C) 

(D) 


(B) 

1. Ahmadpur 

Katwa Railway 

Co., Ltd. 

Rs. A. P, 
5,277 8 6 

Rs. A. 

P. Rs. 

55,062 

A. 

7 

P. 

6 

Rs. 

60,340 

2. Katakhal Lala- 
bazar Railway 

Co., Ltd, 

... 

6,436 13 

3 46,536 

5 

3 

40,099 

3. Baukura Damo- 
dar River Railway 

Co., Ltd. 

... 

19,247 2 

3 1,38,247 

2 

3 

1,19,000 

4. Kalighat Falta 
Railway Co., Ltd, 


16,649 12 

3 74,399 

12 

3 

57,750 

5. Burdwan Kutwa 
Railway Co., Ltd. 

31,366 8 0 


30,933 

8 

0 

62,300 


3. In each of the two assessments in respect of which il am 
stating a case either the whole or apart of the subsidy received by 
the Company from the Secretary of State for India has been assess- 
ed. In the first case, the Companies’ accounts disclosed profits 
exclusive of the Government subsidy and the total income assessed 
in this case is the aggregate of such profit and of the State sub- 
sidy, while in the second case, wheje' the accounts disclosed a 
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deficit, the income assessed by the Income Tax Officer is the differ- 
ence between the State subsidy and the deficit thus disclosed. 

4. In the first case, the aseessee’s contention is that both the 
profits disclosed in the accounts and the State subsidy should have 
been exempted from taxation in the hands of the company and in 
the second case his argument is that the balance of the subsidy left 
over after deducting therefrom the working deficit should be so 
exempted. In both cases he argues that the State subsidy is not 
taxable in the hands of the company and in the first case he also 
contends that even the trading profits earned by the company 
apart from the State subsidy are not taxable. 

5. The assessee argues that the State subsidy is not tax- 
able in the hands of the company because it is paid by the 
Secretary of State for India under the terms of the agreement 
between the Company and the Secretary of State to make up the 
minimum guaranteed interest payable to the shareholders and 
that this being the case, the company is merely a trustee on be- 
half of the shareholders and that accordingly such guaranteed 
interest when received by the shareholders constitute their in- 
come taxable in their hands, but is not the income of the com- 
pany. In the alternative it is argued that if the State subsidy is 
the company’s income, the guaranteed interest payable to the 
shareholders is a legitimiite deduction against the company’s income 
under Section 10 (2) (iii) of the Act as interest paid on borrowed 
capital, 

6. The assessee company has formulated under Section 66 (2) 
of the Act a number of questions which I append to this statement 
of case (marked 1 and 2). As these questions, however, as framed 
mostly raise only questions of fact, I do not propose to refer any of 
them in that form, and in my view, only 3 questions of law really 
arise and these may be formulated as below : — 

(1) Whether on a proper construction of the terms of the agree- 
ment between the company and the Secretary of State for India 
in Council the subsidy paid by the latter is the “ income ” of the 
former ? 

(2) Whether the “ guaranteed interest ” payable to the share- 
holders is deductible under Section 10 (2) (iii) of the Income 
Tax Act ? 

(3) Whether the profits earned by the company independent of 

the State subsidy are in the circumstances of the case taxable or not 
as the company’s profits.” , 

7. 1 append to this statement of case (marked 8) a copy of the 
agreement dated the 8th Ma'y, 1922 between the Secretary of State 
for India in Council and the Ahmadpur Kafcwa Eailway Co,, Ltd., 
and also of the agreement dated the 19th May 1923 between the 
Secretary of State for India in Council and the Katakhal 
Lalabazar Bailway Co. Ltd., the latter including a subsidiary 
agreement between the Secretary of State and the Assam Bengal 
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Railway relative to the working and management of the asKcssec 
company. 

8. The material elanses of the indenture between the 
Secretary of State and Ahmadpur Katwa Railway Co., Ltd. arc 
Clanses 21, 27, 29 and Schedule II, Clauses 3 and 4 which I set 
out in extenso below : 

“ As to capital of Company and capital expenditure. 

21. The company shall within such period and by such instal- 
ments as the Secretary of State shall prescribe pay into such 
Government Treasury or Treasuries in India as the Secretary of 
State shall prescribe an aggregate sum of Rs. 17,25,000 or such less 
sum as the Secretary of State shall deem (?) sufficient (deducting 
therefrom the amount payable to the promoters for their commis- 
sion and legal and other expenses, and all other expenses referred 
to in Clause 25) to be raised in shares as the original capital of the 
company. 

27. All moneys whatsoever from whatsoever source arising 
or derived and whether attributable to account of capital or 
revenue, which shall during the continuance of this contract be 
received by the company on account of the said railway, or the 
business thereof shall be paid without deduction at such time and 
in such manner as the Secretary of State may from time to time 
direct into some Government Treasury or Treasuries in India to 
be from time to time approved for the purpose by the Secretary of 
State. 

29. All moneys which the company shall require to defray 
expenditure by the company under this Contract sanctioned by the 
Secretary of State shall be supplied to the company by the Secre- 
tary of State in India according to such arrangements as shall 
from time to time bo made between the Secretary of State and 
the company. 

Schedule II, Clause 3. — The net earnings of the said railway 
as defined in Clause I of this contract together with receipt on 
account of transfer fees, if any, and such interest as may accrue 
during the half-year, from investment or deposit in banks and any 
profits realised on the sale of any such investments referred to in 
Clause 30 of the above-written indenture less such sum as may be 
payable by way of interest on debentures if any shall constitute 
the net receipts of tbe company for the said half-year and shall 
be applied by the Secretary of State in manner and subject as 
hereinafter appearing. 

If in any year during the continuance of iftiis Contract com- 
mencing from the first half year after the close of the period 
during which interest is payable out of capital under Clause 4 of 
this schedule whether interest under the said clause is paid or 
not ; — 
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(i) the net receipts of the company shall exceed the miniinnm 
amount sufficient to pay interest on the paid-up share capital of 
the company at the rate of 6 per cent, per annum such excess shall 
be divided equally and one moiety thereof shall be retained by and 
belong to the Secretary of State and the other moiety shall be paid 
to the company. 

(ii) the net receipts of the company do not amount to a sum 
sufficient to pay interest as aforesaid at the rate of 6 per cent, per 
annum the whole of such net receipts shall belong to and be paid 
to the company. 

(iii) the net receipts of the company shall not be sufficient to 
pay interest on the paid-up capital of the company at the rate of 
Si per cent, per annum the Secretary of State will pay to the 
company in addition to the net receipts of the company for such 
year such a sura as shall with the said receipts make up an amount 
equal to interest for such year at the rate of 3| per cent, per annum 
on the share capital of the company for the time being paid-up 
provided always that the Secretary of State shall be at liberty to 
apply any moneys payable to the company under this clause to 
any of the purposes for which the company are under this contract 
bound to provide the funds, in case there shall be no capital money 
in the Government Treasury at the time available and also to 
deduct from any such moneys all moneys (if any) which shall for 
thte time being be owing to the Secretary of State by the company 
under this contract and which the company ought to have paid, 
but shall have failed to pay into any Government Treasury in 
India. All moneys so retained and applied or deducted shall be 
afterwards recouped to the company out of capital as soon as the 
same shall have been paid into Government Treasury. 

Payment under this clause shall be calculated at the close 
of each year but payments on account and subject to adjustment 
may be made at the close of the first half of each year. 

Clause 4. — The company (so far as authorised so to do by its 
constitution, and subject to the law for the time being in force in 
British India) may during a period which shall extend to the close 
of the half-year in whicli the said railway shall be actually com- 
pleted and opened throughout for the public carriage of passengers 
and goods in accordance with the provisions hereof, pay out of 
capital any sums by way interest on the amounts from time to 
time hona fide paid-up on the share capital of the company for 
the time being issued, not amounting, together with the interim 
net earnings of the said railway and with any interest received 
by the company from any investments of any moneys raised 
for the purposes of this agreement and from any bank or 
banks in which any such moneys are deposited and any profits 
realised by the company on the sale of any such investments 
as aforesaid and any other miscellaneous receipts of the company 
in the nature of revenue for the period in respect of which such 
1—36 
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interest is paid, to more than 4 per cent, per annum on the sums 
in respect of which the interest is paid. The sums paid out of 
capital under this clause may be charged to capital account as part 
of ihe orignial cost of construction." 

In the case of the second company the most material clauses 
are Schedule II, Clauses 3 and 4 and also Clause 26 of the sub- 
sidiary agreement between the Secretary of State and the 
Assam Bengal Eailway Company, which I also set out below in 
extenso : — 


Application of G-boss Eaknings. 

Schedule II, Clause 3. Out of the gross earnings of the said 
Eailway, or any part thereof, the Secretary of State shall in each 
half-year retain 60 per cent, as is in Clause 23 of the Contract set 
forth in Schedule III hereto attached provided to be paid over to 
the working agency therein referred to which percentage so retained 
shall be in full satisfaction of and as remuneration for the uso of 
all necessary rolling stock and machinery (other than fixed machi- 
nery, and for working, managing and fully and efficiently main- 
taining, renewing and upholding the said railway and railway 
stations, station yards, sidings, crossing places, bridges, viaducts, 
offices, warehouses, houses for employees, fixed machinery, tools 
and plant, office furniture and equipment, conveniences and works 
for the use of the said railway whenever provided and the remain- 
der of such gross earnings for each half-year shall be the net earn- 
ings of the said railway for the said half-year” 

Guabantbe. 

4. The net earnings of the said railway as defined in clause 8 
of this schedule together with receipts on account of transfer fees, 
if any, and such interest as may accrue during the half-year on the 
unexpended capital of the company referred to in Clause 22 of the 
scheduled contract less such sum as may be payable by way of in- 
terest on debentures if any, .shall constitute the net receipts of the 
company for the said half-year and shall be applied by the Secretary 
of State in manner and subiect as hereinafter appearing. 

{a) When the net receipts of the company in any year shall 
exceed the minimum amount sufficient to pay interest on the paid- 
’ up share capital of the company at the rate of 6 per cent, per annum 
such excess shall be applied towards the payment of office expenses 
and the expenses of management and direction of the company up 
to the limit provided for in clause 6 of this Schedule and the balance 
if any shall be divided equally and one moiety thereof shall be re- 
tained by and belong to the Secretary of State and the other moiety 
shall be paid to the company. 

(b) When the net receipts of the company for any year do 
not amount to a sum sufficient to pay interest as aforesaid at 
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the rate of 5 per cent per annum the whole of such net receipts 
shall belong to and be paid to the company. 

(c) If in any year during the continuance of this Contract 
commencing from the first half-year after the close of the period 
daring which interest is payable out of capital under Clause 5 of 
this schedule whether interest under the said clause is paid or not 
the net receipts of the company shall not be suflicient to pay in- 
terest on the paid-up share capital of the company at the rate of 
3J per cent, per annum the Secretary of State will pay to the 
company in addition to the net receipts of the company for such 
year such a sum as shall with the said net receipts make up an 
amount equal to interest for such year at the rate of 3^- per cent, 
per annum on the share capital of the company for the time being 
paid up; provided always that the Secretary of State shall be at 
liberty to apply any moneys payable to the company under this 
clause to any of the purposes for which the company are under this 
contract bound to provide the funds, in case there shall be no 
capital money in the Government Treasury at the time available, 
and also to deduct from any such moneys all moneys (if 
any, which shall for the time being be owing) to the Secretary of 
State by the Company under this contract and which the com- 
pany ought to have paid, but shall have failed to pay into any 
Government Treasury in India. All moneys so retained and 
applied or deducted shall be afterwards recouped to the Company 
out of capital as soon as the same shall have been paid into the 
Government Treasury. 

(d) If in any year during the ten years commencing from the 
first half-year mentioned in the foregoing Clause 4 (c) the net re- 
ceipts of the company shall not be suflicient to pay interest on 
the paid-up share capital of the company, at the rate of 4^ per cent, 
per annum the Secretary of State will pay to the Company in 
addition to the sums if any so paid by him under the aforesaid 
clause a further sum out of the revenues of the Assam Administra- 
tion which shall with the said net receipts and the said sums paid 
by the Secretary of State under the aforesaid clause make up an 
amount equal to interest for such year at the rate of 4| per cent, 
per annum on the share capital of the company for the time being 
paid up. 

Payments under this clause shall be calculated at the close of 
each year but payments on account and subject to adjustment 
may be made at the close of the first half of each year. 

Guabanteb. 

“Clause 25. — Notwithstanding anything contained in the 
principal contract the Secretary of State.shall be entitled to be paid 
by the company out of the revenue of the Assam Bengal Eailway 
in respect of and at the' end of each year ’commencing at the close 
of the period during which interest is payable out of capital by the 
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Branch Railway Company, by way of guarantee such a sum as 
shall, together with the net receipts of the said Railway for the 
said year to be retained by the Secretary of State, make up an 
amount equal to interest for the year at the rate of 3'J per cent, 
per annum on the share capital of the Branch Railway Company 
for the time being paid up. When the net receipts of the Branch 
Railway Company are less than the amount required to pay inter- 
est at the rate of 5 per cent, per annum on the said paid up share 
capital, the Secretary of State shall also be entitled to retain out 
of the amount to be paid to the company under Clause 23, the sum 
of Rs. 3,500 per annum and such other actual expenses as specified 
in Clause 6 of Schedule II of the said contract of the day of 

between the Secretary of State and the Branch Rail- 
way Company towards the office expenses and the expenses of 
management and direction of the Branch Railway Company, and 
also such legal expenses as may be incurred by the last mentioned 
company and approved by the Secretary of State and as are debit- 
able to revenue. Provided always that when the net receipts of 
the Branch Railway Company (as defined in the said con tract of 
the day of between the Secretary of State and the 

Branch Railway Company) in any year shall without the assistance 
of a guarantee exceed the amount sufficient to pay interest 
at the rate of 6 per cent, per annum such excess, if less than 
Rs. 3,500 plus such other actual expenses and the amount of legal 
expenses as aforesaid, shall be applied towards the office expenses 
and the expenses of management andidirection and legal expenses 
and the balance necessary in order to make up a sum of Rs. 3,500 
and such other actual expenses on account of the office expenses 
and expenses of management and direction and the legal expenses 
as aforesaid shall be retained by the Secretary of State out of the 
amount to be paid to the company under Clause 23. Provided 
also that when the net receipts as aforesaid shall exceed the 
amount sufficient to pay interest at the rate of 6 per cent, per 
annum and office expenses and the expenses of management and 
direction up to a sum of Rs. 3,500 and such other actual expenses 
and legal expenses as aforesaid, a moiety of such excess shall 
belong to the Branch Railway Company and be retained by the 
Secretary of State and the remaining moiety shall belong to the 
Assam Bengal Railway and be paid to the company to be credited 
to the revenue of Assam Bengal Railway undertaking. The 
payments under this clause shall be calculated at the close of each 
year, but payments on account and subject to adjustments may be 
made, at the close of the first half of each year. ” 

I may perhaps explain at this stage that this light railway is 
worked and managed by the Assam Bengal Railway Company on 
behalf of the Secretary of State. 

9. As required by Section 66 of the Act I respectfully stale 
my own view on the questions at issue, 
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10. With regard to question (2) the assesses company assumes 
that its share capital is merely “ capital borrowed ” for the purpose 
of its baainess. There is however no foundation for this assumption 
and no capital has been borrowed by the company. Its capital is the 
money subscribed by its sharoholih.Ts and its share capital pure and 
simple within the accepted meaning of that expression in the Com- 
panies Act. This capital does not change its character and become 
“ capital borrowed ’’merely because the subscriber (shareholders) 
are entitled to get what is called in the agreement between the 
company and the Secretary of State “ guaranteed interest”. What 
is thus described as ” guaranteed interest ” is merely and in reality 
the dividend on share issued by the company in the open market 
and subscribed by shareholders. In my opinion, therefore, Sec- 
tion 10 (2) (iii) of the Income Tax Act has no application in the 
circumstances of the case and further the payment of this so-called 
guaranteed interest is not completely independent of the earning 
of profits and in this view also the section can have no application. 

11. With regard to the first question, I do not see why the 
subsidy should not be treated as the income of the assessee. By 
arrangement between the company and the Secretary of State 
there has, as it were, been guaranteed to the company, a minimum 
profit, the subsidy being only a contribution towards this minimum. 
The receipts of the company from whatever source derived will be 
its income and will be so, though the sum may be wholly or in 
part distributed as dividends subsequently. 

11 (a). With regard to question 3, 1 cannot accept the view 
that oven the profits earned by the company independent of the 
State subsidy are not taxable because they constitute payments to 
the company by the Secretary of State. They are not such pay- 
ments at ail. Under the terms of agreement between the company 
and the Secretary of State they are the company’s profits and even 
though they must be disposed of in a certain manner that does not 
make them the company’s profits any the less. 

12. It has been argued that the assessee’s case finds support 
from the decision of their Lordships in the case of Bengal Nagpur 
Bailway Oo., Ltd. v. Secretary of State for India in Council (49 
Oal, 81.5), but even after careful examination of the decision in that 
case I fail to see how it helps the assessee. There the question at 
issue was whether certain interest payable to the Secretary of 
State by the Kailway Company was or was not an admissible 
deduction from the Eailway Company’s profits. The Secretary of 
State was the owner of the Btulway and the Bengal Nagpur Eail- 
way the Managing Company. An attempt was made in that case 
to assess the latter on all the earnings of the railway but it was 
pointed out by the Hon’ble Court that this would have been justi- 
fiable only if the company owned the railway. All the earnings 
belong to the owner and the income of the manager is only what 
he gets as his pro|)erty. In that case WooriBOPPK, J., observed 
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that the principle applicable is that the company should pay a tax 
on what it gets and he decided the case against the Crown because 
this interest was deductible before the profits in which the company 
was entitled to share could be ascertained. In the present case, 
the assesses company or its shareholders are the owners of the 
railway and what the Secretary of State has done is to guarantee a 
minimum rate of return on shares. 

13. In Miscellaneous Judicial Case No. 157 of 1932 decided 
by the Patna High Court on the 29th November, 1933, in the case 
of Oommissione'r of Income Tax v. Manager, Katran Encumbered 
Estate, their Lordships in referring to the judgment of tho Privy 
Council in ihe case of Baja Bejoy Singh Dudhuria v. Commis- 
sioner of Income Tax, Bengal (6 I. T. C. 449) noted that it was 
specifically stated in the judgment of their Lordshi{)s in the Privy 
Council that it was not a case of the applicaiion by the iissessec of 
part of his income in a particular way, but it was a case of tho 
allocation of a sum out of the revenue before it became the income 
of the assessee and that was why it was an admissible deduction 
from the assessee’s profits in thaicase. In the present case, in my 
respectful opinion both the networking profits of the company and 
the subsidiary receipt from the Secretary of State are taxable as 
income of the company and they are not exempt from taxation 
because under the terms of agreement with the Secretary of State 
they must be applied in a particular manner. 

14. In Madras and South Mahratta Bailway v. Commis- 
sioners of Inland Bevenue (5 A..T.C. 739) it was held that the 
interest guaranteed by the Q-overnment of India to tlio comjiany 
was a distribution of profits earned and a fortiori the subsidy paid 
by the Secretary of State in this case to make up the guaranteed 
minimum rate of dividends is to be considered the ])rofits of the 
company. 

16. In my view, therefore, the assessment as made by the 
Income Tax Officer and as set out in paragraph 2 of this statement 
of case has been correctly made.” 

Pugh, for the assessees. 

The Advocate-General and Dr. Badha Binod Pal, for the 
Commissioners. 

Judgment. 

Dbbbvshieb, C. J. : — This matter comes to us by way of 
reference from ihe Commissioner of Income Tax, Bengal, under 
Section 66 (2) of the Indian Income Tax Act (XI of 192*2) and it 
is in the matter of the Ahmadpur Katwa llailway Co., Ltd., and 
the Katakhal Lalabazar Eailway Co., Ltd. An assessment was 
made upon these companies for income tax for the year 1933-34 
and Messrs. McLeod & Co., who are the Managing Agents of five 
Light Eailways, the Ahmadpur Katwa Eailway Co., Ltd., the 
Kacakhai Lalabazar Eailway Co., Ltd., the Eankura Lamodac 
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Eiver Bailway Co., Ltd., the KalighatFalta Kailway Co., Ltd., and 
the Buidwau-KatwaEailway Co., Ltd., have asked for a case to be 
stated under the abovementioned section. The appeals in all the 
five cases were heard together and one joint order was passed. By 
common consent of the parties two railways were taken as typical 

of the five: The Ahmadpur Katwa Eailway Co., Ltd., and the 

Katakhal Lalabazar Co., Ltd. 

In the reference it is set out that these two railways were 
originally constructed with the capital found under the following 
Agreements: — in the case of the Ahmadpur Katwa Eailway Co., 
Ltd,, an agreement of the 8th May, 1922 between the Secretary of 
State for India in Council and the Ahmadpur Katwa Eailway Co., 
Ltd., providing for the Eailway Company finding a certain sum 
of money and handing that money over to the State and the State 
thereafter was to construct and operate the Eailway. In the agree- 
ment the following provision occurs with regard to the liability that 
the State assumed in respect of moneys payable to the Eailway 
Company under tho contract. I am now quoting from Schedule 
II, Clause 3 of the Agreement :— 

“ The net earnings of the said Eailway as defined in Clause I 
of this contract together with receipts on account of transfer fees, 
if any,' and such interest as may accrue during the half-year from 
investment or deposit in banks and any profits realised on the sale 
of 8-ny such investments referred to in Clause 30 of the above- 
written indenture less such sum as may be payable by way of in- 
terest on debentures, if any, shall constitute the net receipts of the 
company for the said half-year and shall be applied by the Secre- 
tary of State in manner and subject as hereinafter appearing. 

If in any year during the continuance of this contract com- 
mencing from the first half-year after the close of the period during 
which interest is payable out of capital under Clause 4 of this 
schedule whether interest under the said Clause is paid or not:— 

(i) the net receipts of the company shall exceed the minimum 
amount sufficient to pay interest on the paid-up share capital of the 
company at the rate of 5 per cent, per annum such excess shall 
be divided equally and one moiety thereof shall be retained by and 
belong to the Secretary of State and the other moiety shall be 
paid to the company : 

(ii) the net receipts of the company do not amount to a sum 
Bulhcient to pay interest as aforesaid at the rate of 6 per cent, per 
annum the whole of such net receipts shall belong to and be paid 
to the company ; ” and 

(iii) and this is the crucial Clause— “the net receipts 
of the company shall not be sufficient to pay interest on 
the paid up capital of the company at the rate of 3^ per cent, per 
annum the Secretary of State will pay to the company in addition 
to the net receipts of the company for such year such a sum as 
shall with the said net receipts make up an amount equal to in- 
terest for such year at the rate of 3^ per cent, per annum on the 
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shiire capital of the company for the tiino being paid up provided 
always that the Secretary of State shall be at liberty to apply any 
moneys payable to the company under this clause to any of the 
purposes for which the company are under this contract bound to 
provide the funds, in case there shall be no capital money in the 
Government Treasury at the time available and also to deduct from 
any such moneys all moneys (if any) which shall for the time being 
be owing to the Secretary of State by the company under this con- 
tract and which the company ought to have paid, but shall have 
failed to pay into any Government Treasury in India. All moneys 
so retained and applied or deducted shall be afterwards recouped to 
the company out of capital as soon as the same shall have been paid 
into Government Treasury”. 

In the case of the second company, the Katakbal Lalabiizar 
Eailway Co., Ltd., the general provisions are, as far as they are 
material, substantially the same. There is Ehis clause in Schedule 
II, Clause 4, headed, Guarantee. 

4. The net earnings of the said railway as defined in Clause 
3 of this schedule together with receipt on account of transfer fees, 
if any, any such interest as may accrue during tlic lialf-year on the 
un-expended capital of the capital of the company referred to in 
Clause 22 of the scheduled contract less such sum, as may bo pay- 
able by way of interest on debentures, if any, shall constitute the 
net receipts of the company for the said half-year and shall be 
applied by the Secretary of State in manner and subject as herein- 
after appearing : — 

(a) When the net receipts of the company in any year shall ex- 
ceed the minimum amount sufficient to pay interest on tlie paid up 
share capital of the company at the rate of 6 per cent, per annum 
such excess shall be applied towards the payment of office expenses 
and the expenses of management and direction of tlie comjiany up 
to the limit provided for in Clause 6 of this Schedule and the 
balance, if anyj shall be divided equally and one moiety thereof 
shall be retained by and belong to the Secretary of State and the 
other moiety shall be paid to the company. 

{&) When the net receipts of the company for any year do 
not amount to a sum suflScient to pay interest as aforesaid at the 
rate of 6 per cent, per annum the whole of such net receipts shall 
belong to and be paid to the company. 

(c) If in any year during the continuance of this Contract 
commencing from the first half-year after the close of the period 
during which interest is payable out of capital under Clause 5 of 
this schedule whether interest under the said clause is paid or not 
the net receipts of the company shall not be sufficient to pay 
interest on the paid-up share capital of the company at the rate of 
3J per cent, per annum the Secretary of State will pay to the 
company in addition to the net receipts of the company for such 
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yc'j.)’ siieh ii tiuin as shulI wiLli :lio saifi net receipt make n]) an 
amount equal to interest for such year at the rale of 3-J- per cent, 
per annum on the share capital of the company for the time being 
paid-up ; 

Provided alw.ays that tlie Secretary of State shall bo at liberty 
to apply any moneys j ayablc to the company under this clause to 
any of the purposes for which the company are under this Contract 
bound 10 provide the funds, in case there shall be no capital money 
in ihe Grovernment Treasury at the time available, and also to 
deduct from any such iiioiieys all moneys (if any) which shall for 
the time being be owing to the Secretary of State by the company 
under this contract and which the company ought to have paid, 
but shall have failed to pay into any Governiuont Treasury in 
India. All moneys so retained and applied or deducted shall be 
afterwards recouped to the company out of capital as soon as the 
same shall have been paid into the Government Treasury. 

Then follows this clause : — 

{d) If m any year during the ten years commencing from the 
first lialf-year mentioned in the foregoing Clause 4 (c) the net 
receipts of the company shall not be sufficient to |.>ay interest on 
the paid-up share capital of the company at the rate of 4J per cent, 
per annum the Secretary of State will pay to the company in 
addition to the sum if any, paid by biui under the aforesaid 
clause a further sum out of the revenues of the Assam Administra- 
tion which shall with the said net receipts and the said sums paid 
by the Secretary of State under the aforesaid clause make up an 
amount equal to interest for such year at the rate of 4^ per cent, 
pec annum on the share capital of the company for the time being 
paid-U{).” 

1 ought to have said that was an Agreement made on the 19th 
of May, 1923 between the Secretary of State for India in Council 
and the JKatakhal Lalabazar liailway Co., Ltd. 

The companies made an issue of sliares to the public and in 
the Prospectus, a portion of which is sot out in the Paper Look, it 
is stated that the concessions granted to the company by the 
Secretary of State for India are as follows : — 

“(1) The Secretary of State will guarantee interest at the rate 
of 3'i per cent, per annum on tlic share capital of the company for 
the Dime being paid-up, after the close of the period during which 
interest in payable out of capital ; 

(2) The payment of interest out of capital during construction 
at a rate not exceeding 4 percent, per annum on capital as paid up. 

As a result of the issue of shares consequent upon that pros- 
pectus the capital moneys of the companies were paid up and 
transferred in accordance with the agreement to the Indian Trea- 
sury of the Secretary of State. 

1—37 
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During the income tax year 1933-34 the two typical companies 
made profits and received subsidies from the Government as 
follows: — The Ahmadpur Eatwa Eailway Co., Ltd., had adjusted 
profits as per account exclusive of the State subsidy of Bs. 6,277-8-6; 
the Bute subsidy was received by the company amounting to 
Bs. 55,062-7-6 ; so that the total sum received into the coffers of 
the company and available for dividend before any deduction for 
tax was made was Bs. 60,340. Bor the same year the Katakhal 
Lalabazar Bailway Co., Ltd., had an adjusted loss as per account 
excluding the State subsidy of Bs. 6,436-13-3 ; it received a State 
subsidy of Bs. 46,536-5-3 and its total income available for pay- 
ment of dividend before income tax was deducted was Bs. 40,099. 
The State subsidies so paid were according to Government in 
accordance with the terms of the agreement which had reference to 
subsidies. 

Then the following position arose ; the income tax authorities 
purported to assess the companies to income tax under the Income 
Tax Act upon not only the earnings of the company in the case of 
the Ahmadpur Eatwa Eailway Co., Ltd,, but also upon the State 
subsidy received. Also in the case of the Katakhal Lalabazar 
Eailway Co., Ltd., they purported to assess the Bailway Company 
upon the total State subsidy which was received after deducting 
the losses. The Eailway Companies thereupon contended that they 
were not assessable in respect of those State subsidies, contending 
that those State subsidies were, in effect, payments made by the 
State under its contracts with the several companies made for the 
purpose of distributing interest or dividend to the shareholders at 
the rate of 3j|r per cent. The companies contended that if income- 
tax were deducted in the way that had been claimed by the revenue 
authorities it would be something that was contrary to the Income 
Tax Act and contrary to the contracts between the parties. 

As regards the moneys paid as subsidy by the Government to 
the companies, are those moneys assessable as income ? “Income” 
is not specifically defined in the Income Tax Act. The word 
“ income ”, is used along with two other words “ profits ” or 
“ gains ” and it may be that those words are explanatory of the 
word “ income On the whole, I take the view that the word 
“ Income ” in this particular case means moneys which are in the 
coffers of the company and are available in the same way as 
earnings for the purpose of payment out as interest or dividend. 
In my view, the subsidy is in lieu of moneys which might have 
been earned by the company and has the same nature as moneys 
which were earned by the company as far as liability to income 
tax is concerned. In that it seems to me I am supported by a 
decision which was given by the Court in England under a con- 
tract which in essential particulars or in relevant particulars was 
the same as this. That is the case of Nizam's Guaranteed State 
Nailway Go. v. Wyatt which is reported in Tax Gases Vol. 2, 
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p. 584. In that case the company constructed a Eailway in 
Hyderabad. The Nizam’s Government guaranteed an annuity for 
26 years of 5 per cent, on the issued share and debenture capital. 
The purpose of that anunity was to be applied in paying interest 
on such capital and in forming a sinking fund for the redemption 
of the debentures ; subject to provisions for repayment of the sums 
paid with interest, out of profits earned, and in that case the Court 
of Appeal in England held that the whole annuity including the 
sums applied to sinking fund was chargeable with duty. The 
relevant clause in the agreement between the Government of 
Nizam and the company is set out at page 685 of the report and it 
is Article 25. The account of the extract reads as follows 
“By Article 25 of the said agreement the Government of His 
Highness the Nizam agreed for the period of 20 years to pay the 
appellant company an annuity equal to sU 6 per cent, per annum 
on the issued capital of the appellant company, both share and 
debenture not exceeding £, 4,600,000, the appellant company being 
bound to apply the same in payment of interest at 6 per cent, per 
annum on the paid-up share capital in payment of the debenture 
interest at 4 per cent, and in providing a sinking fund for the re- 
duction or redemption of capital as in the said agreement and in the 
next paragraph hereof is mentioned.” The provisions for a sinking 
fund are not, in my view, relevant to this case. It was contended 
that that annuity was not chargeable with duty. The Court of 
Appeal held that it was ; and 1 think the substance of the Court 
of Appeal’s decision is given in the judgment of Babon Pollock 
at page 690 in the following words : 

"It seems to have been almost idem per idem with what took 
place in the case which Mr. Kennedy handed up to us yesterday of 
Blake v. The Imperial Brazilian Bailway Gompany, and for my 
part I entirely endorse what was said by by brother Day in that 
case that this money is in every sense of the term income. It is 
true it is not spent as Mr. Justice Day said, by the company them- 
selves or divided amongst their shareholders simply as interest 
or otherwise. When once the thing is ascertained as being subject 
to income-tax it matters not what is done wiJh it afterwards. 
When once it has come within the grasp of the Income Tax Acts, 
it IS liable to income-tax whatever may be its destination or what- 
ever use it may be put to.” 

In my view that passage from the judgment that I have cited 
governs the decision in this case. Here, in the case of the Ahmad- 
pur Katwa Bailway Co., Ltd., it was provided that “if the net 
receipts of the company shall not be sufficient to pay interest on 
the paid up share capital of the company at the rate of 3J per cent, 
per annum, the Secretary of State will pay to the company in 
addition to the net receipts of the company for such year such a 
sum as shall with the said net receipts make up an amount equal 
to interest for such year at the rate of 3^ per cent, per 
annum on the share capital of the company.” What had to 
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be paid over by the State was an arithmetical sum of money fixed 
definitely by the provisions of Schedule II, Clause 4, snb-paragraph 
(c). Once that money was paid, in my view, it was ‘income’ 
and as such came within the. grasp of the income-tax and was 
liable to income-tax in spite of the fact that it was intended to be 
paid automatically to the shareholders. 

Similar provision applies in the other case and si similar re- 
sult follows. 

Answering the questions that have been put to us in the 
reference : on the first question put to us in the reference “wlicther 
on a proper construction of the terms of the Agrocinont between 
the company and the Secretary of State for India in Council the 
subsidy paid by the latter is the “Income” of the “former” the 
answer is in the affirmative. 

On the second question, “Whether the ‘guaranteed interest’ 
payable to the shareholders is deductible under Section 10 (2) (iii) 
of the Income Tax Act it was not seriousiy contended by Mr. Pugh 
that the answer would be otherwise than in the negative. The 
answer is clearly that the “guaranteed interest” payable to the 
shareholders is not deductible under Section 10 (2) (iii) of the 
Income Tax Act. 

The third question was “whether the profits earned by the 
company independent of the State subsidy are, in the circum- 
stances of the case, taxable or not as the company’s profits”. As 
regards this que^stion too Mr. Pugh did not seriously contend that 
the company’s profits earned independently of State subsidy 
were not taxable. The answer is clearly, in my view, in the 
affirmative. 

It has been contended by Mr. Pugh that hardship falls upon 
the shareholders in this case who have subscribed their money 
for shares in these companies under the impression created by the 
Prospectus that they would be entitled to 3| per cent. Whereas, 
in fact, they go^ less by reason of a deduction for income tax. 
That may be a hardship or it may not, according to the income of 
the shareholders and according to the amount of tax thas is being 
deducted. Mr. Pugh further contends that there was a very real 
hardship in these cases because the Eevenue authorities had begun 
to assess the companies tor super-tax and that diminished the 
amount of money that was available for distribution to the share- 
holders over and above what was deducted for income-tax. As far 
as one can see that is a hardship upon the shareholders 
which the ordinary shareholders could scarcely be expected to 
realise or contemplate when they subscribed their money for the 
shares. 

There is a power in Section 60 of the Income Tax Act which 
reads as follows ; — The Governor-General in Council may, by 
notification in the Gazette ol India, make an exemption, 
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reduction in rate or other modification, in respect of income tax in 
favour of any class of income, or in regard to the whole or any 
part of the income of any class of persons. ” 

It may be, I don’t know, it is not for me to say, but it may be, 
that relief can be given to the share holders in respect of an un- 
expected impost of taxation under that particular section. 

The assessees must pay to the Commissioner of Income tax 
the fees actually paid to his counsel plus a sum of seven gold 
mohurs as costs of this reference. 

Costello, J. — When this matter was before the Commissioner 
of Income Tax it was argued that the State subsidy was not taxable 
in the hands of the company because it was paid by the Secretary 
of State for India under the terms of the agreement between the 
company and the Secretary of State in order to make up the mini- 
mum guaranteed interest payable to the share holders and because 
that was the position, the company was merely a trustee on behalf 
of the share holders and accordingly the guaranteed interest, when 
received by the share holders, constituted income taxable in their 
hands, but not the income of the company. A similar argument 
was put before us by Mr. Pugh. He sought to induce us to accept 
his contention that the company was no more than " a conduit 
pipe ” between the Secretary of State for India and the share 
holders of these companies. In that connection Mr. Pugh relied 
upon the case of In re South Llanharran Colliery Company, Ex 
Parte Jegon (12 Chancery Division, page 533). In that case Mr. 
Jegon had contracted with a trustee for an intended company to 
sell to the company a coal mine and works for 35,000 of which 
10,000 was to be paid in money and the remainder in paid-up 
shares of the company. He agreed to pay the company during the 
first two years of its incorporation such a sum as together with the 
net profits of the company would be equal to interest at 6 per cent, 
on the paid-up capital ; such money to be repaid to him in a certain 
event. The company was formed, and the contract was recited 
and adopted in the Articles of Association. The profits not being 
sulllcient to pay 5 per cent., Jegon paid a sum of money to the 
Directors for distribution among the share holders to make up the 
deficiency in pursuance of his contract. After the last payment 
became due, but before it was paid,, the company was wound up 
voluntarily, and Jegon paid to the share holders the amount neces- 
sary to bring the last dividend up to jli 5 per cent. The liquidator 
claimed the money as part of the assets of the company but it was 
held that the money due from Jegon under this guarantee was 
properly payable to the share holders, and was not part of the 
assets of the company. It is to be borne in mind that this case 
arose in connection with the winding up of the company in ques- 
tion and it would appear that the money finally paid by Jegon 
was definitely ear-marked for the purpose of payment to the share 
holders direct. In my opinion, therefore, it is not surprising in 
l-37-at 
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the circmstances that it was held that the money provided by 
Jegon was no part of the assets of the company. The decision in 
this case, I think, is no authority at all in the circumstanees for the 
proposition advanced by Mr. Pugh because there is nothing to indi- 
cate that had the question arisen during the life-time of the company 
as to whether or not the moneys paid by J egoQ to the company for 
the purpose of providing dividends to the shareholders were taxable, 
it would not have been held that the moneys provided by Jegon 
were part of the assets of the company for the purposes of the In- 
come Tax Acts. 

In my opinion, it is quite clear that the moneys provided by 
the Secretary of State in the present instance should properly bo 
described and treated as “ income’’ of the company. I agree with 
what my Lord the Chief Justice has said upon this point and I think 
that the matter is covered and indeed is concluded by the two cases 
reported in 2 Tax Cases, namely, Blalce v. Imperial Brazilian 
Railway at page 58 and Nizam’s Guaranteed State Railway Co. 
V. Wyatt at page 584. To those two authorities I would add one 
more, a case which, in my opinion, is directly in point in connection 
with the question which we now have to decide. It is the case of 
Pretoria Petersburg Railway Company Limited v. Elgood [98 Law 
Times Reports, page 741], The head note of that case is as follows: 
— “On the 2nd November, 1895, the South African Republic grant- 
ed H.J.S. a concession for the construction of a Railway and the 
South African Republic guaranteed to a company which was form- 
ed to take over the Railway interest at 4 per cent, on its share capi- 
tal. On the 11th October, 1899, war ’ having broken out, the lino 
was seized and worked by the British military authorities until the 
end of the War. On the 18th February, 1902, the British Govern- 
ment gave notice to expropriate the Railway under the terms of the 
concession. They recognised the validity of the concession and ad- 
mitted liability to pay all arrears of interest. They paid £ 97,606 
16s. lid. as guaranteed interest on share capital at 4 percent, per 
annum from the Ist January, 1899 to the 14th November, 1903 
“ in addition to the other payments on the expropriation ”, and it 
was held by the Court of Appeal (the judgment being given by Lord 
Justice Fletchee Moulton), “ That the sum of £ 97,606 16s. lid. 
was not part of a sum paid by the British Government as the 
gross revenue of the company earned as a trading company from 
the 1st January, 1901, to the 14th November, 1903, and that after 
deducting certain expenses incurred by the company during the 
same period, the benefit of the three years’ average must be ap- 
plied and income tax was payable on one-third of the balance 
only The importance of this case is that it shows that the 
amount paid by the British Government in order to make up for 
the loss of the subsidy which but for the war the South African 
Republic ^ould have paid to the Railway Campany was in the 
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nature of income’^ received by the Eailway Company and was, 
therefore, properly chargeable to income tax. 

The other two points raised in the case put before the Court 
by the Commissioner of Income Tax were not seriously ai’gued by 
Mr. Pugh and it is not necessary that anything should be said with 
regard to them. 

I agree that the first question must be answered in the afiir- 
mative. 

Eeference answered accordingly. 


[In the Calcutta High Couet.] 

JAWALA PEABAD CH013EY 

V, 

COMMI8SIONEK OF INCOME TAX, BENGAL. 

Bir Harold Derbyshire, C.J., and Costello, J. 

March 12, 1936. 

iiE-ASSESSMBNT— N otice undbb Section 34, Requisites op 
— Eight of Assesseb to show that Income was Assessed 
UNDEB another EeAD — EePBBENOE — INCONSISTENT POSITIONS — 
Estoppel — Indian Income Tax Act (XI op 1922), Section 34. 

A notice under Section ^4 of the Indian Income Tax Act is not 
to he in any prescribed or statutory form^ and therefore^ so long as 
it brings to the attention of the persons to whom it is served the 
matters required to be answered or dealt with or the things requir- 
ed to be furnished it is sufficient* 

If a notice is served under Section 84 of the Indian Income 
Tax Act saying that income had wholly or partially escaped assess- 
ment it is only right and proper that the assessee should be entitled 
to show, if he can, that the income which is said to have escaped 
assessment was in fact included in aiiy sum stated in the return, 
even though that sum vms stated under some other head, B%it the 
question whether that income was included in another head or not 
is purely a question of fact and if the income tax authorities find 
that it has not been so included, there is no question of law which 
the Commissioner can be directed to refer. 

Where an assessee expressly declared that he had no income 
from dividends and deliberately withheld information from the 
income tax authorities and intentionally refused to produce his 
accounts : Held, in proceedings under Section 84 in respect of assess- 
ment of income from dividends, that, on principles analogous to 
the principle of estoppel the assessee could not be heard to say that 
the sum assessable as dividends was in any sense included or taken 
into account in the sum assessable as profits of business. 

Cases referred to : 

T. S. T. S. Chbttiar Firm t?4 Commissioner op Income Tax 
[1931] (6 I.T.C. 194 ; A.LE. 1931 Mad. 333*) 
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Satyendea Mohan Eoy Choudhuby v. Commissionee ok 
Income Tax, Bengal [1930] (I. L. K. 58 Cal. 326; 34 C. W. N. 
816 ; 4 L T. C. 447 ; 129 I. C. 405 ; A. 1. B. 1930 Cal. 627). 

Biswas, for the Assessee. 

Dr. Badha Binode Palfior the Commissioner. 

Costello, J. — On the 5th of December, 1934, a Bulo was 
issued by Mr. Justice Loet-Williams and Mr. Justice Jack in tlie 
matter of an application under Section 66 (3) of the Indian Income- 
Tax Act, 1922 at the instance of Jawala Prasad Chobey calling 
upon the Commissioner of Income-Tax, Bengal, to show cause 
why he should not draw up a statement of the case mentioned m 
the petition on which the application was based and refer the state- 
ment of the case to this Court under Section 66 (3) of the Indian 
Income Tax Act for its opinion on the questions of law referred to 
in the order made' by this Court. Those questions of law were 
stated under three heads after the original questions given in the 
petition had been redrafted by Counsel on behalf of the petitioner 
at the suggestion of the Court. In their final shape the questions 
were as follows : (i) Whether, having regard to the fact that Sec- 
tion 34 of the Act requires “ particulars ” to be stated in the notice 
and that the notice is the basis of the proceedings under the said 
section, the Income Tax Officer was competent in law to go behind 
the particulars as specified in the notice under Section 34 in the 
present case? (ii) Whether in view of the fact that admittedly the 
previous assessment did not give the details of the estimate on 
which the assessment was made, and in view of the nature of the 
basiness carried on by the assessee, the Income Tax Officer was 
entitled to assume that income from dividends had not and could 
not have been included in the previous assessment? or, was it not 
open to the assessee to rebut the said assumption by reference to 
his books of account and other evidence and claim to reopen the 
said previous assessment accordingly ? (iii) Whether or not in the 
circumstances of the case, the Income Tax Officer was justified in 
law in holding that he was precluded from entering into the merits 
of the former assessment ? ” The Commissioner of Income Tax 
was required to show cause why he should not state a case raising 
those three questions for the opinion of this Court. 

In the proceedings now before us the Commissioner of Income 
Tax, Bengal, is showing cause why he should not be required to 
state a case. He has submitted a somewhat, comprehensive state- 
ment to this Court and in paragraph 4 he says “ I presume I am 
required to show cause only in respect of the questions as formu- 
lated by the leave of the Court and in this connection I would 
respectfully urge that the first of the 3 questions thus formulated 
was never raised, at the stage when the matter was before the 
Assistant Commissioner or Commissioner. The second question 
also would appear to be new except for the last portion thereof 
which corresponds to some extent to question (D) of the applicant’s 
list, while question No. Ill would also appear to be new inform 
and in substance. ” 
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In order to appreciate how the questions which were formu- 
lated on behalf of the petitioner can in any way be material it is 
necessary that I should recapitulate the .history of this matter. The 
petitioner originally submitted a return of his income under the 
provisions of Section 22 (2) of the Income Tax A.ct on the 3rd of 
June, 1929 and in that return he showed his income under the 
heading “ Business, trade, commerce, manufacture, or dealing in 
property, shares or securities ” that is to say, heading 5 as being 
the sum of Es. 9,412-10-0, that is to say, he gave that figure 
as the amount of profits or gains or income during the pre- 
vious year under the heading of “business”. A week or two later, 
that is to say, on the27tli of June. 1929, the present petitioner sub- 
mitted a revised return as he was entitled to do under the jirovi- 
sions of Section 22 (3) and in that revised return the statements in 
the column heading “amount of profits or gains or income during 
the previous year” wore amended. Under heading 1 “ Salaries ” 
he put the word “nil”; under heading 1-B “the interest accruing 
to the account mentioned in 1-A which is not exempt for income 
lax” ditto; under heading 3 “Interest on Securities of the Govern- 
ment of India or of local Government declared to be income-tax 
free” — ditto; under heading 5 “ Business ” he stated the amount 
to be 11,752; under heading 6 “Profession” he put the word “nil” 
under heading 7 “Dividends from companies” ditto; and under 
heading 8 “Interest on mortgages, loans, fixed deposits, current ac- 
counts etc.” ditto; the total being stated to be 11,762. It has tJius 
to be seen that in the revised return which was made on the 27th 
of June, 1929, the assessee had put the return in such a form as 
would indicate that he had given close attention to tlie various hea- 
dings under whicli he might be chargeable to income tax. The 
importance of this return is that against heading 7 “Dividends” he 
had put “nil”. The Income Tax Ofiicer was tluin of opinion that 
even this second return did not properly or fully disclose tho whole 
of the taxable income of tho assessee and accordingly the Income 
Tax Officer served a notice upon tile assessee under the provisions 
of Sections 22 (4) and 23 (2) calling ujion him to furnish such 
evidence as was available to substantiate the return which ho had 
made and also calling upon to produce accounts and other do- 
cuments iu sujiport of it. in pursuance of that notice the assessee 
did produce certain accounts in the form of a “daily purchases and 
sales book” sowda book, and as a result of the enquiry that ensued, 
on the 10th of December, 1929, an assessment was made ui der the 
provisions of Section 23 (3) of the Act which provides that “ the 
Income Tax Officer after hearing such evidence as such person, 
1 . 0 ., the assessee, may produce and such other evidence as the 
Income Tax Officer may require on specified points shall, by an 
order in writing, assess the total income of the assessee and deter- 
mine the sum payable by him on the basis of such assessment.” 

The assesstgent made on the 10th of December, 1929, was on 
the basis of a total income of Ks. 38,000 of which Es. 28,000 was in 
1-38 
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respect of “ business ” and Es. 10,000 in respect of ' interest 
Some months after it came to the knowledge of the income tax 
authorities that the assessee had a business in Agra and he had 
been assessed in Agra in respect of the business. Accordingly on 
the 21st of March, 1930, a notice was served under the provisions 
of Section 34 of the Income Tax Act which provides “ If for any 
reason income, profits or gains chargeable to income tax has es- 
caped assessment in any year, or has been assessed at too low a 
rate, the Income Tax OfScer may, at any time within one year of 
the end of that year, serve on the person liable to pay tax on such 
income, profits or gains, or, in the case of a company, on the prin- 
cipal officer thereof, a notice containing all or any of the require- 
ments which may be included in a notice under sub-Section (2) of 
Section 22, and may proceed to assess or reassess such income pro- 
fits or gains, and the provisions of this Act shall, so far as may be, 
apply accordingly as if the notice were a notice issued under that 
sub-section.” That means of course that where a notice is served 
under Section 34 the Income Tax Officer may again require a pro- 
duction of accounts or other evidence bearing on either of the two 
points on which the notice may be, that is to say, the income which 
has escaped assessment or the income on which tax has been 
charged at too low a rate. This notice of the 21st of March was 
directed to the second part of Section 34 and was intended to en- 
able the income tax authorities to amalgamate the original assess- 
ment on the Calcutta business Es. 38,000 with the assessment on 
the Agra business which was to the amount of Es. 12,000. At 
that time no question had arisen as to the escape of any income 
from assessment and, therefore, the Income Tax Officer at that 
time did not require a production of any further account or docu- 
ments or other evidence. As a result of the issue of that notice a 
return was submitted on the 26th of April, 1930, again duly signed 
by the assessee in which he stated that the income of the Calcutta 
business was Es. 38,000 and the income of the Agra business 
Es. 12,000 making a total of Es. 60,000. A month later, on the 
‘iist of May, 1930, an assessment was duly made upon the basis 
of that return with the addition of a sum of Es. 100 on account of 
certain house propeity owned by the assessee in Agra whereby the 
total income was brought up to a sum of Es. 60,100. The assess- 
ment was in these terms. “In this case notice under Section 22 
(2) read with Section 34 was issued as per orders dated 20th March, 
1930. The assessees filed a duly verified return on 23rd April, 
1930. They have failed to comply with the terms of the notice 
under Section 23 (2). It has been alleged that no accounts are 
kept by them. This is unthinkable. A business firm like theirs 
cannot do without accounts and I am of opinion that the books 
are being intentionally withheld. They are thus liable for assess- 
ment under Section 23 (4). I assess them accordingly under Sec- 
tion 23 (4) for 1929-30 read with Section 34 on a total income of 
Es. 60,100. Income tax now due Es. 1,166-4-0.” * 



1935] 


JAWALA PBASAD V. COMMSB. OP INCOME TAX 


299 


After that there was an interval of some five months and on 
the 9fch of October, 1980 a second notice under the p^visions of 
Section 34 was served on the assessee and in that notice it was 
averred that “ income from dividends etc., has partially escaped 
assessment.” So, that was a notice under the first part of the 
provisions of Section 34. Pursuant to that notice a return was 
submitted in which it was stated that the assessee had no income 
from dividends apart from the income disclosed under the heading 
‘‘ business That return is somewhat illuminating. It is dated 
the 27th of November, 1930, and in it the assessee once more revis- 
ed the amount of his income under the heading of ” business.” I 
emphasize again that originally it was stated by him to be 
Es. 9,000, it was then stated by him to be Es. 11,000 odd ; and 
it was ultimately assessed at Es. 38,000. When the second notice 
under Section 34 was served and the return of the 27th of Novem- 
ber, 1930, was made in consequence of that notice the assessee 
thought fit to reduce the assessable income under the heading 
” business” to the figure of Es. S,544 and he stated that the tax 
already charged on the income was Es. 8,467-11-9. But the really 
significant part of this return is a sort of postscript added to the 
foot of the first page of the return in these terms : “ The asses- 
see has no income from diviflends as contemplated in the notice 
under Section 34 distinct from his income from dealing shares. In- 
come from dividends accrues to him as part of his business income 
and passes through the revenue account.” One can only say — it 
seems somewhat curious, to say the least of it, that the first effect 
of the income-tax authorities saying that a part of the assessee’s 
income had escaped assessment was for the assessee to contend 
that he had already been assessed at too high a figure under the 
heading ” business”. It is not surprising however that in those 
circumstances the income tax authorities were not content witn that 
return ; and on the 8th of May, 1931, fresh notices under Section 
23 (2) and Section 22 (4) were issued calling upon the assessee to 
produce accounts for the year 1982-88, to 1984-85, j.e,, correspond- 
ing to 1928-26 to 1927-28. After receipt of those notices on the 
i8th of May, 1931, the assessee did produce certain books — khata 
books, rokurs, delivery book, Bank pass books, sowda books, share 
stock books, share security books and some others and the accounts 
disclosed in these doouments were under examination by the in- 
come-tax authorities for a considerable period of time; and ultimate- 
ly on the 28th of April, 1933, an assessment was made which is tho 
assessment now called in question in these proceedings. The rele- 
vant part of the order of the 28th of April, 1933 is in these terms : 
I compute assessee’s income as under ; — 

” Property at Agra ... 100 

Business at Calcutta and Agra ... 50,000 

There may or may not have been a loss as disclosed by 
the books, but I am precluded from entering into the merits of 
the former assessment made on Es, 50,000 for btisipess as I am of 
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opinion that no income from buBiness escaped assessment,” Then 
comes the heading ” Dividends.” 

Net ... Es. 81,758 plus 

3/29ths ... Es. 8,457 

Total Es. 90,215 

That added to 50,100 made a grand total Es. 1,40,315. Then 
follows a calculation for super-lax. 

Kuper-tax on Es. 60,000 @ 0-1-0 ... Es. 3,126 

on Eb. 15,315 @ 0-1-C ... Es. 1,435-13-0 

Es. 4,560-13-0 

The order of the Income Tax Officer when that assessment 
was made contained a statement of his reasons for arriving at that 
assessment which is very material for our present purpose. He 
said this : “It is not likely that any dividend receipts are in the 
figure of Es. 28,000 estimated after local enquiry, as, if dividend 
receipts were also to be shown they would necessarily have had to 
be shown under a separate head. In that case the use of the word 
“ partial escape ” in the notice under Section 34 has no meaning. 
It seems to me it is not a case whether the income partially or 
wholly escaped hut if it escaped or not. Dividends have to he sepa- 
rately assessed and as this has not been done, they are liable for 
assessment now. Eegarding the amount, pleader again urges that 
as the word “partial” was used, part of the dividend must have 
been assessed in the original assessment and that 1 should determine 
the portion escaped. This cannot be the case. If dividend income 
had been included in the original estimate, it could not have been 
taxed there again, as that in itself would have been tantamount to 
double taxation.” Then ho said — and this is of very great import- 
ance, “ Having decided the above facts I compute assessee’s in 
come.” Having made the assessment the Income Tax Officer then 
proceeded to discuss the question as to whether or not a penalty 
ought to be imposed under Section 28 of the Income Tax Act for 
deliberate concealment of the dividend income and in the course of 
the discussion on that point the Income Tax Officer said " It is cer- 
tain, therefore that dividends were not shown in the original return 
and even in the return filed under Section 34, assessees 'showed 
Es. 12,000, Agra income and 38,000 for Calcutta (which figure did 
not include dividends).” 

Against the order of the Income Tax Officer which I have just 
quoted there was an appeal to the Assistant Commissioner of 
Income Tax and the Assistant Commissioner after reciting the his- 
tory of the matter and calling attention to the note to which I 
have already referred, the note which appears on the return dated 
the 27th of November, 1930, said : — “ The learned Advocatefor the 
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appellant has urged that the Income Tax Officer is wrong in having 
assessed income from dividends only under Section 34 and that he 
should have determined all the sources of income for which he gave 
notice and that the Income Tax Officer assessed all the dividends 
bat he should have assessed part of them only as in tlie notice 
under Section 34 ic was said thatdividends partially escaped assess- 
ment. It has also been urged that the income from business is 
intermixed with income from dividends and that the Income Tax 
Officer should have considered the business loss shown in the 
return last submitted. ” We have also been referred to the order 
dated the 26th of May, 1932, in which the Income Tax Officer said 
as follows : — 

“No income excepting dividends appears to have escaped as- 
sessment. The proceedings under Section 34 will be disposed ol 
afterwards.” 

From the above order of the Income Tax Officer the learned 
Advocate -wants mo to hold that tlie findings above have been 
arrived at after the Income Tax Officer had examined the accounts 
in respect of all the sources of income and that he should therefore 
have made the assessment of all the sources. It is also urged that 
having issued the notice saying “ dividends etc.”, the Income Tax 
Officer must have to assess all the sources other than dividends 
as well as dividends. Then comes this finding : From the recital 
of the facts above it will be clear that gradually things began to 
come to light. In this case from the solemn declaration of the 
assessee in the return dated 23rd April, 1930 it was found that 
they had business income of Ks. 60,000 ; 38.000 at Calcutta and 
12,000 at Agra. The Income Tax Officer assessed only that income 
which escaped assessment which really is the scope of Section 34. 
Further, if as is claimed now, the income returned in the previous 
returns included dividend income, the assessees would certainly 
liave objected to assessment to tax of that income if it really includ- 
ed dividend, for the same has been taxed at source already. On the 
admitted statement of the assessee the business income as distinct 
from dividends was a sum of Bs. 60,000/-, In the case of T.S.T.S. 
Cheitiar Finn it has been held that it was not incumbent on the 
Income Tax Officer to reopen the assessment as a whole and to 
ascertain de novo the whole assessable income and that the Income 
Tax Officer was authorised and bound to assess only the income, 
profits or gains that had escaped assessment. 

In the circumstances I think there is no reason to interfere 
with the assessment”. So that the appeal from the assessment 
dated the 28th of February, 1933 was dismissed. 

Thereupon the assessee moved the Commissioner of Income 
Tax to state a case to this Court. That the Commissionor of In- 
come Tax declined to do and lie gave reasons for his decision in 
his order dated the 15th February} 1934. In that order the history 

1—39 
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of the case is once more set out and the Commissioner points out 
that after the return showing a profit of Es. 11,752/- had been 
made, the assessee, when called upon to produce accounts simply 
produced his daily purchases and sales book and alleged that no 
other books were kept. In connection with the proceedings 
under Section 34 designed to bring in the amount of profits of 
the Agra business the Commissioner makes this comment ; “ In 
these proceedings the assessee submitted a return showing an 
income of Es. 38,000 from Calcutta and Es. 12,000 in Agra and 
when called upon to substantiate his return by evidence liis re- 
presentative, a lawyer, Babu H.L. Banerji, appeared and stated that 
no accounts were kept. The Income Tax Officer refused to believe 
this allegation and accordingly made an assessment under S. 23 (4) 
though on the figure of income returned by tlie assessee adding 
merely Es. 100 as his value of his property in Agra. Later again it 
came to the notice of the Income Tax Oflicer that the assessee had a 
substantial incomefrom dividends, the actual amount of dividends 
received in the year of account being Es. 90,215, a sum which is not 
questioned by the assessee; I underline that last sentence and on re- 
ceipt of information to this eflfect the Income Tax Officer issued 
another notice under 8.34 calling for return of income and in compli- 
ance with that notice the assessee submitted a return showing pro- 
fits of Es. 5,544 under the head business and against that item a 
sum of Es. 8,457-11-0 tax already charged. Then the Commis- 
sioner makes reference to the foot-note in the return dated the 
27th of November, 1930, and with regard to it ho says “ The In- 
come Tax Officer refused to accept this contention and on the 
ground that this income from dividends had escaped assessment, he 
again made an assessment under S.34 adding to the income originally 
assessed the sum of Es. 90,215. ” Then he proceeds to discuss the 
contentions of the assessee and the reasons put forward why the 
Commissioner should state a case for the opinion of this Court. I 
need only refer to one passage which is in these terms : “ I have 
already stated that in the first assessment of all, the assessee merely 
produced a sales book purporting to show his total transactions 
while in the course of his second assessment he alleged that he kept 
no accounts at all. In the third assessment, that is, the second 
under S. 34, he produced detailed accounts from which he claimed 
that his real profits of the year were Es. 5,544, after passing the 
dividends through his general revenue account and treating them 
as receipts from business. How can I be asked to’ accept the position 
that because the assessee at this late stage produced certain ac- 
counts the existence of which he denied in the earlier asseisments, 
the Income Tax Officer who made the earlier assessments must be 
presumed to have accepted the position reflected by those accounts.” 
Then he refers to the 4 questions of law which the assessee desired 
to put forward for consideration of this Court. Nothing need 
be said with regard to the first three of those questions and with 
regard to the 4th the Commissioner accepts the assessec’s 
contention with regard to the pure question of law. The question 
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was then pub in this foi-m : “Were not the assessees entitled in 
terms of the notice under Section 34 to show in any way they 
could that the income alleged to have partially escaped assessment 
has not in truth and in fact escaped assessment and for this purpose 
income, profits or gains have not necessarily escaped assessment 
because they had not been assessed under the right head That 
proposition of law is really accepted by the learned Commissioner. 
He says with regard to it “my answer to that question would be 
in the affirmative in accordance with the decision of the Calcutta 
High Court in the case of Satyendra Mohun Boy Ghowdhury (C 
Others V. Cormnissioner of Income Tax, Bengal (4 I. T. C. 447 
Then he adds this : “But that as a matter of fact the assessee in 
this case did not and could not show that the income which was 
alleged to have escaped assessment was in the previous assessment 
assessed by the Income Tax Officer under the head ‘business’. 
The learned Commissioner accordingly records that “No reference 
will be made to the High Court and this application is disposed of 
accordingly.” 

The latter part of this order seems to be a finding of fact and 
Mr. Biswas was also disposed to agree that if that is so, then he 
cannot ask this Court to require the learned Commissioner to state 
a case. I mentioned at the outset the three questions which at the 
suggestion or with tlie assistance of the Court were finally put 
forward in the application for the Rule. Mr. Biswas has not 
seriously argued with regard to the first two of those questions. 
The first question deals with the form of notice. It is admitted 
that notice under Section 34 is not to be in any prescribed or any 
statutory form. Therefore, so long as it brings to the attention 
of the person to whom it is served the matters required to be 
answered or dealt with or tlie things required to be furnished it is 
sufficient. The second question as fiuiilly settled is very much the 
same as question 3, only in a different form. Put quite shortly, 
the whole matter resolves itself into this — whether in the circum- 
stances it was incumbent on the Income Tax Officer to reopen 
not only the assessment which had been made after service of the 
first notice under Section 34, but even the assessment which had 
originally been made as a result of the return submitted by the 
assessee himself. I am of opinion that the view taken by the 
learned Commissioner of Income Tax as regards the question of 
law was coi’rect. There is no doubt that if a notice is served under 
Section 34 saying that income has wholly or partially escaped 
assessment it is only riglit and proper that the assessee should be 
entitled to show, if he can, that the income which is said to have 
escaped assessment was in fact included in any sum stated in the 
return even though that sum was stated under some other head and 
in this particular instance if the matter had been res mtegra, if I 
may use the expression, no doubt when the second notice was 
served under Section 34 it would have been open to the assessee in 
the normal way to show that the dividends which were alleged to 
have escaped assessment had been in some form or other included 
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in the item put against the head “business”. But one must consider 
the matter as a whole and in the light of the circumstances of the 
case. The question whether the dividends were included in the 
amount of Es. 9,000, in the amount of Es. 11,000 odd or in the 
amount of Es. 38,000 odd or even in the amount of Es. 5,644 is 
purely a question of fact and I am satisfied after a very careful 
scrutiny of what was stated by the Income Tax Officer in his order 
of the 28th April, 1933, that in effect he did come to a definite 
finding of fact that these dividends which amounted to no less than 
a sum of Es. 90,215 had not been brought into account in arriving 
at the figure, of Es. 38,000; in other words, a sum wliich ought 
to have been stated as against heading 7 had not been given under 
heading 5 by inclusion in the sum said to he earned from busi- 
ness. 1 have already quoted a passage in the order of the Income 
Tax Officer of the 28th of April, 1933, which in my opinion 
makes that quite clear. That order as I liave stated, was con- 
firmed on appeal by the Assistant Commissioner of Income Tax 
after ho had carefully considered the whole matter. The 
question was again considered by the Commissioner of Income 
Tax himself when an application was made to him to state a case 
to this Coui't and in my judgment the passage which I have already 
read, the jiassage which is in these terms : “The asscssec in this 
case did not and could not show that the income which was alleged 
to have escaped assessment was in the previous assessment assessed 
by the Income Tax Officer under the head ‘business’ amounts to a 
clear finding of fact. In the course of the very lengtliy investigat- 
ion which took place after those various books which I have 
enumerated were produced, it must have been made clear that the 
sum chargeable under the head ‘dividends’ had not been included 
in the sum chargeable under the head ‘business’. The reason given 
is that that examination and investigation into the accounts must 
have been sufficient to have disclosed these dividends, if in fact 
they were included in business and if the dividends had then come 
to light the result would have been that the assessoe would have been 
required to amend his return so as to put the dividends under the 
proper head. As that has not been done it must be assumed that the 
investigation did not disclose the fact tiiat the assessee had received 
this large sum of Es. 90,215 as dividends on securities. In my 
judgment the findings of fact of the income tax authorities are such 
as would preclude the necessity for discussion of any point of law 
in this matter. On this point further it is quite clear that the 
assessee, first by implication and then expressly, declared that he 
had no income properly described or described at all as dividends. 
He made a categorical declaration to that effect and persisted in it. 

Moreover, it is clear from the various facts to which I have 
alluded that there was from first to last a deliberate attempt on the 
part of this assessee to withhold information from the income tax 
authorities and an intentional failure on his part to produce proper 
accounts. Taking those facts together I am of opinion that on 
principles analogous to the principle of estoppel, this assessee 
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cauQofc now be beard lo say that the sum assessable as dividends 
was in any sense included or taken into account in the sum assess- 
able as profits of business. 

Jn my opinion, therefore, this rule should be discharged. The 
aiiplicaut must pay the costs of ihe otlier side — such counsel’s fees 
as he will have to pay to his counsel (we allow cost of two counsel) 
and a sum of seven gold mohurs for other expenses. 

DEiiBYSfllBii), C. J. — J agree. 

Rule discharged. 


[In The Piuvy Councxl.| 

COMMISSlONElt OP INGOMP TAX, JdlLIAii AND ORIBHA 

V. 

SIE KAMESHWAli SINGH. 

Lord Macmillan, Sir John Wallis and Sir Shadi Lai. 

July 2, 1936. 

Income Tax — A sExcunTUBAL Income — Exemption — Money 
Lending Business— Advance op Money on Usupbuotitaky 
Mobtgage — Rents Received By Moneylbndeb, Whetheb 
Exempt — Indian Income Tax Act (XI op 1922), Sections 4 (8) 

(VIII), 6. 

Agricultural income is altogether excluded from the scope of 
the Indian Income Tax Act, howsoever or by whomsoever it may be 
received. Such income docs not, therefore, lose ihe benefit of the 
statutory exemption and become assessable as business profits 
merely becatise it is received by the assessee, not as an ordinary 
Landlord or proprietor, but as apart of the income, profits or gains 
of a money-lending business carried on by him. 

The assessee’s father who earned on an extensive money-lend- 
t-ng business made a loan of 18i lakhs of Rupees under an inden- 
ture described as ‘ a zarpeshgi lease with usufructuary mortgaged 
By this deed the lessor-mortgagor conveyed to the lessee mortgagee 
certain properties for a period of fifteen years. A certain portion 
of ihe rents was reserved to the mortgagor as thika rent and the 
mortgagee was allowed to take the balance of the pro fits af ter deduc- 
ting the expenses as thika profits in eonsideration of the loan : 

Held, affirming the decision of the Palma High Court, that the 
thika profits received by the assessee as mortgagee-lessee was exempt 
from income tax, being agricultural income. 

COMMISSlONEB OP INCOME TaX, BiHAB AND OBISSA V. 

Kameshwak Singh [1934] (2 1. T. R. 107 ; A. I. E. 1984 Pat. 
178) affirmed. 
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MuKAND SaBUP V. COMMISSIONBB OF INCOME TaX, U. P- 
(I.L.E. 50 All. 495 ; 107 I.C. 683 ; 2 1.T.O. 495) approved. 

Appeal (P.C. Appeal No. 94 o£ 1934) from a judgment of the 
High Court of Patna. Por a full report of the judgment appealed 
from see 1934, 2 I.T.R. 107. 

A. M. Dunne, K, 0 and S. Sirangman, for the appellant. 

A. M. Latter, K. C., K. P, Jayaswal and J. Golomhos, for the 
respondent. 

Lobd Macmillan. — The present appeal arises from an assess- 
ment to income tax made upon the respondent for the year 1929-30 
and the only question before their Lordships relates to an item of 
Es. 91,283 included in the assessment. The appellant maintains 
that this item, the receipt of which is admitted, forms part of the 
taxable profits or gains of the business of money-lending carried 
on by the respondent ; the respondent maintains, and the High 
Court has held, that it is “ agricultural income ” within the mean- 
ing of the Indian Income Tax Act and consequently exempt from 
income tax. 

In order to determine which of those contentions is right, it is 
necessary to describe briefly the transaction out of which this item 
of receipt arose. It appears that in 1929 the respondent’s 
father who carried on an extensive money lending business, made 
a loan of 18J lacs of rupees, with the sanction of the High Court 
at Patna to Thakurain Kusum Kumari, widow and administratrix 
of the late proprietor of the estate of Laohmipur. The transaction 
was embodied in two indentures both dated February 3, 1929. 
The respondent’s father died on July 3, 1929, and the respondent 
has succeeded him as his eldest son and heir and as his successor 
in business. 

The first of the indentures is described as “ Zarpeshgi lease 
with usufructuary mortgage ” and is granted by Thakurain Kusum 
Kumari as “ lessor mortgagor " in favour of the respondent’s father 
a,s“ lessee mortgagee ’’ in|,oonBideration of the loan of 184 hies. The 
lessor mortgagor thereby grants, demises and conveys 'm zarpeshgi 
lease and by way of usufructuary mortgage certain lands in the 
District of Bhagalpur, forming part of the Lachmipur xamindari to 
the lessee mortgagee, to have and to hold the same for fifteen years. 
After stating that the lessor mortgagor lias put the lessee mortgagee 
in possession, the indenture porceeds to state that the parties have 
agreed that the lessee mortgagee shall advance the sum of 184 
and that for repayment of the loan, the lessor mortgagor has 
given, and the lessee mortgagee has taken the zarpeshgi lease and 
usufructuary mortgage. The rent reserved to the mortgagor lessor, 
and described as the “thika rent”, is fixed at Es. 31,000 arrived at by 
taking the gross average rental of the properties atEs. 1,59,813 and 
then deducting management and other expenses amounting to 
Es. 37,530, and “thika profits ” Es. 91,283, leaving Es. 31,000. 
This sum of Es. 91,283, designated “thika profits ”, is the sum now 
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sought to be assessed. The identure further provided that the 
thiJea rent should form part of the yearly payments which the lessor 
mortgagor thereby undertook to make in reduction of the loan and 
should be increased as the amount of the loan diminished by 6 per 
cent, on the sums with a corresponding reduction in the “ thika 
profits Other articles of the indenture provided that the lessee 
mortgagee should maintain the irrigation works, look after boun- 
daries and collect all rents and income of every kind from the pro- 
perties thereby leased and mortgaged and should peacefully hold 
and enjoy the same. The leased properties were mortgaged and 
hypothecated as security for payment of the zarpeshgi loan and the 
leasee mortgagee was given the right to hold over and retain posses- 
sion of the properties until satisfaction of the entire debt. 

The second indenture dealt with certain properties in the 
Sonthal Parganas also forming part of the Lachmipur estate, which 
could not legally be mortgaged. It is described as an indenture of 
lease and demised these properties to the respondent’s father by 
way of lease for fifteen years at a tkiJca rent of Rs. 30,000 the lessee 
being bound also to pay the Government revenue charges in res- 
pect of the properties comprised in both indentures. Part of the 
rent was appropriated to certain payments and the balance was to 
be credited by the lessee "towards the liquidation of the zarpeshgi 
loan and the usufructuary mortgage in respect of the properties in 
the District of Bagalpur in possession of the lessee ’’ under the 
other indenture. The lessee was entitled peacefully to hold and 
enjoy the leased iproperties and to collect all rents, profits and 
income of every kind therefrom. 

The legal position occupied by the respondent’s father and 
now by the respondent in relation to the Lachmipur properties, as 
the result of the transaction embodied in the two indentures, is 
thus stated by the learned Chief Justice (Oourtney-Terrell) : — 

" The mortgagee lessee was to be in possession of both proper- 
ties, and, in this relation to the cultivators of the soil he stood in 
the position of landlord dealing directly with them and 
collecting the rents. He had, moreover, to pay the Government 
revenue, cesses and taxes and his name was registered in the 
Land Registration Department. He alone was able to sue for 
rent whether current or arrears ; to sue for enhancement or for 
ejectment and was able to settle lands with raiyats and tenants in 
all the properties ; in fact he was in a position to take all proceed- 
ings which the mortgagor would have been able to take in the 
ordinary course if the lands leased and mortgaged had remained in 
her hhas possession ”. 

It was not indeed disputed that the rents payable in respect of 
both properties were rents “derived from land which it used for 
agricultural purposes and is either assessed to land revenue in 
British India or subject to a local rate assessed and collected by 
officers of Government as such”. The rents thus dome within the 
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definition of “ agricoltnral income ” in Section 2 (1) (a) of the 
Income Tax Act and the thiJca profits” or profit rental of 
Es. 91,283, forming part of the rents, are therefore ” agricultural 
income” within the statutory meaning. That being so, the res- 
pondent relies on Section 4 (3) of the Income Tax Act which in 
terms provides that ” This Act shall not apply to the following 
classes of income (viii) rgricultural income.” 

In answer to this J'acie conclusive ground for excluding 
the sum in question from the respondent’s assessment the appellant 
concedes that if the respondent were not a money-lender and if 
the transaction in virtue of which he receives the rents had not 
been a transaction entered into in the coarse of his money-lending 
business, he would have been entitled to invoke the statutory 
exemption of agricultural income; but the appellant submits that 
the fact that the respondent carries on a money-lending business 
and receives the rents as the result of a transaction entered into in 
the course of that business makes all the difference. He refers 
to Section 4 (1) which prescribes that “this Act shall apply to all 
income, profits or gains as described or comprised in Section 6,” 
which section in turn provides that “the following heads of income, 

profits and gains shall be chargeable to income tax (iv) 

Business,” and he contends that the item of income in question, 
while it may be “ agricultural income ” nevertheless have been 
received by the respondent not as an ordinary proprietor or 
landlord but as part of the income, profits and gains of his 
money-lending business, it loses the benefit of the statutory 
exemption of “agricultural income” and becomes assessable as 
business profits. This is the view which was taken by the Income 
Tax Officer and by the Assistant Commissioner. It was also tlie 
opinion expressed by the Commissioner in referring to the High 
Court, at the respondent’s request, the two questions : “ {a) Is the 
Lachmipur bond a simple mortgage or a usufructuary mortgage V 
(6) Is the income from the Lachmipur property taxable ? ” 

Their Lordships find themselves in agreement with the learned 
judges of the High Court in rejecting the appeallant’s contention. 
Section 4 (1) in declaring that “this Act shall apply to all income, 
profits or gains as described or comprised in Section 6” is prefaced 
with the words “save as hereinafter provided” and thereinafter in 
the third sub-section it is expressly provided that “ this Act shall 

not apply to agricultural income.” Similarly, Section 6 which 

includes “ business ” among the “ heads of income, profits and 
gains chargeable to income tax” opens with the words “ save as 
otherwise provided by this Act.” The result, in their Lordships’ 
opinion, is to exclude “agricultural income” altogether from the 
scope of the Act, howsoever or by whomsoever it may be received. 
As Ashworth, J., puts it in Mukand Sarup v. Commissioner of In- 
come Tax, United Provinces — “The business of money-lending may 
bring m an income which is exempt from income tax on the ground 
that It is derived from agricuUural land.” The exemption is 
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conferred, and conferred indelibly on a particular kind of income 
and does not depend on the character of the recipient, contrasting 
thus with the exemption conferred by the same sub-section on the 
“ income of local authorities.” 

There are no doubt oases where the question whether a parti- 
cular item of receipt is taxable or not depends upon the nature of 
the receipient’s business. Thus the profit made on the realisation 
of an investment is a taxable income receipt in the hands of an 
investment company which engages in the business of buying and 
selling investments but is a non-taxable capital receipt in the hands 
of an ordinary investor who is not engaged in that business. But 
in the case just put the question is whether the item is income at 
all ; if it is income, it is plainly taxable. In the present case the 
item of receipt is admittedly income but it is income which the Act 
expressly excludes from taxation. 

Their Lordships being of opinion that the High Court has 
rightly answered question (6) in the negative find it unnecessary 
as did also the High Court, to deal with question (a). The sum 
originally assessed appears to have been Es. 97,283 ; this is an error 
and the figure which their Lordships find to be exempt from 
taxation is Bs. 91,283. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal be dismissed and the Judgment of the High Court 
affirmed. The respondent will have his costs of the appeal. 

Appeal Aumuml. 

Solicitors. — Solicitor, India Office, for the appellant : Messrs. 
Hy.S.L. Polak d Go., for the respondent. 


[In The Lahore High Ootibt]. 

HIEANAND JAIEAM SINGH 

V. 

COMMISSIONER OP INCOME TAX, PUNJAB. 

Sir James Addison, A.C.J., and Din Mohamed, J. 

July 6, 1935. 

Ailowancbs — Business Expenditure — Sam Business — 
Securities Deposited with Government Fob Purchase on 
Credit — Loss Incurred in Sale op Securities — Whether 
Business Expenditure or Capital Loss — Income Tax Act 
(XI OP 1922), Section 10 (2) (ix). 

The assessee who was a general produce dealer began to trade 
in salt in 1926. At that time salt purchased from Government 
could be paid for at once or payment could he postponed for six 
months if securities were deposited with the Commissioner of Salt. 
The assessee deposited certain Government securities. Later, 

1—40 
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the system of deferring payment up to six months on security was 
abolished and the assesses had to sell ths securities at a loss. Held, 
on a reference by the Commissioner, that the loss incurred by the sale 
of the Government securities under these circumstances was a capital 
loss and was not allowah le as a business expenditure incurred in the 
salt business. 

Case referred under Section 6G (2) of the Income Tax Act by 
the Commissioner of Income Tax, Punjab andN. W. P. P. [Mis. 
No. 18 of 1935]. 

Govind Bam Ehama for the assessees, 

J. N. Agganoal and Sarb Mitar Sihri, for the Commissioner. 

J'0DGMBNX.~The Question referred is whether the loss incur- 
red by the petitioning firm owing to the sale of the Government 
securities is a loss sustained in their salt buHiness.” 

The assessee, who is a general produce dealer, began trading 
in salt in 1926. At that time salt purchased wholesale from the 
Government mines, could be paid for at once, or payment could be 
postponed up to six months if securities were deposited with the 
Commissioner of Salt. Later, the system of deferring payment up 
to six months, on adequate security begin given, was abolished and 
now salt can only be purchased against cash ))ayments. 

At the time of this change the assessee was in possession of 
certain securities which had been deposited in the manner des- 
cribed. He sold them and suffered a loss and claims that this loss 
was one sustained in the course of the salt business. The Commis- 
sioner of Income Tax is of opinion that it was not, and we are of 
the same opinion. In the first place it cannot be said that it was 
expenditure and in any case, the deficit was obviously one of a 
capital nature for which no allowance could be given. As pointed 
out by the Commissioner, if a man rents business premises, the 
rent is a revenue expense; but if he buys the premises and sells 
them at a loss, that is a separate capital adventure, for which no 
alloTvance is made. If he borrows capital, interest is proper charge- 
If he supplies the capital himself in some convertible from and on 
conversion there is a difference that is a separate capital charge, as 
it is not something he is “ dealing in.” A somewhat analogous case 
is reported as 10 Tax Cases 372. The buying of tbe securities was 
not compulsory as he could pay cash at once. His loss, therefore, 
in selling the securities was a capital item. It might be added 
that, if there had been a gain by sale, it would not have been 
included in the return or assessed. 

For the reasons given we answer the question referred in the 
negative and allow the Commissioner his costs. 

Question answered in the negative. 
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[In Thb Madeas High Oouei.] 

A. HAKVEY 

t’. 

OOMMIBSIONER OF INCOME TAX, MADEAS. 

Sir H. 0. C. Beasley, O.J., Cornish and Pandrang Eow, JJ. 

April 24, 1936. 

Income Tax — Company — Accumulation op Pbopits with 
Intent to Pebvent Imposition op Tax — Assessment of Shabk- 
HOLDEBS — Essential Conditions — Intention to Prevent 
Imposition — Burden op Proof — Inference prom Circum- 
stances — Dippebbnok Between English and Indian Law 

Indian Income Tax Act {XI op 1922), Section 23-A (2). 

Before an Income Tax Officer can assess the shareholders of 
a company under Section li3-A (^i) of the Indian Income Tax Act 
on accumulated or undistributed profits of the company he has to 
be satisfied on two heads : Firstly that the profits of the company 
hiwe been allowed to accumulate beyond the existing and contingent 
needs of the company having regard to the maintenance and develop- 
ment of the company or that a reasonable part of the profits, 
having regard to the said needs, have mt been distributed to its 
members. Secondly, he must be satisfied that such accumulation 
or failure to distribute was for the purpose of preventing the im- 
position of tax upon any of its members in respect of their shares 
in the profits so accumulated or distributed. The purpose, 
however, must be a matter largely of inference from the facts of 
the case. 

Where a private company was formed in 19U6 with the prin- 
cipal object of securing and holding shares mother companies and 
though there were large profits year after year they were not distri- 
buted till 1980 and the company failed to explain the large aocumu- 
lation of profits: Held that the income tax authorities were 
entitled to come to the conclusion that there was an intention to 
prevent the ijnposiiion of tax and to assess the shareholders under 
Section HB-A {ti). Held further, that though there was no finditi^g 
in express words that failure to distribute was for the purpose of 
preventing imposition of tax, as the Income Tax Ofiicer had stated 
that the conditions of Section US- A {2) had been fulfilled, and this 
decision was confirmed by the Board of Revenue, the assessment 
under Section 28 -A {2) could not be held to be illegal for want of an 
express finding as to the intention of the assessee. 

Cases referred to : 

Colville Estate Ltd. v. Commissioners op Inland 
Eevenub (16 Tax Oas. 485). 

David Cablaw & Sons, Ltd. v. Commissioners op Inland 
Bbvenue (11 Tax Oas. 98). 
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GiiAZEU Kid, Ltd. e. Commissionbes of Inland Revenue 
(16 Tax Cas. 446). 

London & Noetheen Estates Co., Ltd. v. Commissionees 
OP Inland Revenue (16 Tax Cas. 128). 

Reference made by the Commissioner of Income Tax, Madras, 
under Section 66 (3) of the Indian Income Tax Act (XI of 1922). 
0. P. Nos. 267, 268 and 269 of 1932. 

In accordance with the High Court’s order dated April 23, 
1934, the Commissioner of Income Tax, Madras, referred the 
following case for tile decision of the High Court under Section 66 
(3) of the Indian Income Tax Act, XI of 1922 : — 

“ 2. The petitioners, Mr. A. Harvey and Mr, J. C. Harvey 
(the petitioner in 0. P. No. 268 of 1932) and the firm of Messrs. 
A. & E. Harvey (the petitioner in 0. P. No. 269 of 1932) are the 
three shareholders of the Comorin Investment and Trading Com- 
pany, Ltd., (hereinafter referred to as the company) Tuticorin. 
Mr. A. Harvey and Mr. J. C. Harvey hold between themselves 
equally 9,999 shares and the firm of Messrs. A. & E. Harvey, 1 
share out of a total of 10,000 shares of Rs. 100 each in the com- 
pany. The firm of Messrs. A. &E. Harvey of whom Mr. A. Harvey 
and Mr. J. 0. Harvey are the major partners owning between 
themselves equally 60 out of 64 shares is the manager of the 
company. 

3. The Comorin Investment and Trading Company Ltd., is a 
private limited company registered on the 9th January, 1926, under 
the Indian Companies Act, its principal object being to acquire aud 
hold stocks, shares, etc., in companies and other public bodies and 
distribute the income therefrom among its shareholders. The 
greater part of the income of the company is derived by way of 
dividends from its large shareholding in the Madura Mills Company, 
Limited. Year after year, ever since its inception in 1920, the 
company has earned large profits. These profits were not distri- 
buted as dividends to its shareholders but were carried to the 
Reserve Eund. The profits so derived by the company during 
the year 1929 30, (the previous year now in question) was 
Rs. 1,33,222 according to its profit and loss account. This with 
the balance in the profit and loss account brought forward from 
the previous year amounted to Rs. 2,98,680-12-11. No part of 
it was distributed as dividends ; but the whole of it was disposed 
of as below : 

Rs. A. r. 

Amount transferred to General Reserve ... 1,02,500 0 0 

Amount transferred to Insurance Reserve ... 60,000 0 0 

Balance ... ... ... 1,36,180 12 11 

(A copy of profit and loss account is filed, marked Exhibit A). 
At the fifth ordinary general meeting of the shareholders held on 
the 30th May, 1930, the above balance (Rs. 1,36,180-12-11) was 
distributed as below : 
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Transferred to General Eeserve 
Transferred to Insurance Eeserve 
Eaiance .*• 


Es. A. P. 
1,00,000 0 0 
35,705 13 10 
474 16 1 


Total 1,36,180 12 11 


Tho company’s Reserve Fund stood at Rs. 5,29,294 with the 
amount transferred to it on BOfch May, 1930. 

4. On an examination of. the profit and loss statement and 
balance sheet filed by the company for the aseessmem of the year 
1930-31 (year of account ; official year 1929 30) and its memo- 
randum and articles of association it appeared to the Income Tax 
Officer, Tuticorin Circle (the assessing officer in this case) 

(1) that tho company was under the control of two of its 
members, Mr. A. Harvey and Mr. J. C. Harvey, 

^2) that its profits wore allowed to accumulate beyond its 
reasonable needs without being distributed among the members 
and (3) that it otherwise fulfilled the conditions laid down in 
Section 23-A (2) of the Act. 

The Income Tax Officer therefore proposed to take action 
under sub-Section (2) of Section 28-A of the Act, and accordingly 
referred the matter to the Assistant Commissioner of Income Tax 
for his approval as required by this sub-section. The company 
objected and contended before the Assistant Commissioner : — 

(.1) that as it owed largo sums of money to its creditors it 
would be improper to pay dividends to the shareholders until its 
current liabilities were reduced to a reasonable figure ; and 

(2) that its entire capital having been invested in fixed assets 
it had no fluid resources from which dividends could be paid. 

The Assistant Commissioner overruled the first objection on 
the ground that tho whole of the liabilities of the company except 
a negligible fraction was due bo the firm, Messrs. A. & F. Harvey, 
the partners of whom were Mr. A. Harvey and Mr. J. C. Harvey 
(who were again the principal shareholders of the company) and the 
second objection on the ground that the profits could have been 
distributed as and when they were received before conversion in- 
to fixed assets. 

He therefore found that the company had withheld “ the dis- 
tribution of its profits to its members with a view to enable 
its members to evade their proper share of super tax ” and accord- 
ingly approved the proposal of the Income Tax Officer to apply the 
provisions of Section 23-A of the Act to the assessment of the 
company. A copy of the Assistant Commissioner’s order dated 
I7th April, 1931, under Section 23-A (3) is filed, marked Exhibit B. 
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Thereafter the Income Tax Officer passed on 14th September, 
1931 an order under Section 23-A (2). The order declares that the 
sum payable as income tax by the company shall not be determin- 
ed and that the proportionate share of each member in the undis- 
tributed profits and gains of the company shall be included in the 
total income of each mem'ber for the purpose of his assessment 
thereon. A copy of his order is filed, marked Exhibit C. 

5, The petitioner and the other two shareholders of the com- 
pany lodged appeals with me under sub-Section (1) of Section 33-A 
of tke Aoc putting forward the same objections as those raised by 
the company before the Assistant Commissioner and the Income 
Tax Officer, I concurred with the findings arrived at by the autho- 
rities below and therefore referred these appeals to a Board of Ee- 
ferees for decision under Section 33-A (3) of the Act. 

After the submission of the petitions of appeal, however, the 
petitioner and the two other members of the company offered in 
their letter, dated 4th November, 1931, a new explanation for the 
company’s failure to distribute the profits. They alleged that the 
company’s large holding m the Madura Mills Company had fallen 
m value, that the depreciation in value on dist March, 1930, was 
Es. 2^ lakhs, that they had to provide for this and that this was 
why the company had earned its profits to the Eeserve Account 
without distributing dividends to its shareholders. My opinion on 
this new cunteution was : 

(1) that as it was neither raised before the authorities below 
nor mentioned in the petitions of appeal the petitioners should not 
be allowed to set up an entirely new case before the Board of 
Eeferees, 

(2) that there was no evidence of this alleged purpose beyond 
the mere assertion of the petitioners, and 

(3) that oven if the shares fell in value during the years 1930 
and 1931 there was no reason for the failure w distribute the pro- 
fits of the years 1920, 1927 and 1928 when the shares had not de- 
preciated in value and that therefore the explanation tendered by 
the petitioner, if it were to be considered at all, did not furnish a 
valid ground for disturbing the order of the lower authorities. A 
copy of my reference to the Board of Eeferees is filed, marked 
Exhibit 1). 

6. The Board of Eeferees overruled my preliminary objec- 
tion and after taking into consideration the evidence produced by 
the petitioner and the other two members on the other points, 
arrived at the conclusion that the company was justified in not 
distributing Es. 1 lakh out of Es. 1,36,180, (the balance in the 
profit and loss account for 1929-30) among the shareholders, but 
that Es. 36,180 ought to have been so distributed. A copy of the 
decision of tde Board of Eeferees is filed marked Exhibit E. 
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7. The Income Tax Officer held that the result of the decision 
of the Board of Referees was that his order under Section 23 A (2) 
dated 14th September, 1931 was confirmed. The company has 
returned a total income of Es. 1,83,727 as below : — 

Es. A. P. 

Net profits as per profit and loss ac- 
count. 1,33,222 6 4 

Add income tax paid, excess depreciation, 

tax deducted on dividends etc., ... 50,504 13 6 

Total ... 1,83,727 3 9 

The Income Tax Officer accepted the figure and in accordance 
with his order unrter Section 23-A (2) he did not determine 
the income tax payable by the company but added the propor- 
tionate share of each shareholder in the profits and gains of the 
company to his individual income and assessed the shareholders 
accordingly. 

8. The petitioner and the other two members then filed ap- 
plications before me under Section 66 (2) of the Act and required 
me to state a case and refer two questions for the decision of the 
High Court. I declined to state a case on the ground that no 
question of law arose. A copy of my order is filed marked Exhi- 
bit P. 

9. The petitioner and the other two members thereupon 
moved the High Court tinder Section 66 (3) of the Act and by its 
order dated 23rd April, 1934, the Court has directed me to state a 
case on the following question. 

“Whether Section 23-A could be legally applied to this case, 
there being no finding that failure to distribute Es. 36,180 was 
with a view to prevent the imposition of tax on any of the 
shareholders”. 

10. It will be seen from the facts given in paragraphs 4 and 
5 above that the reference to the Board of Referees in this case 
arose out of the findings of the Income Tax Officer and the Assis- 
biint Commissioner with which I agreed, that the company with- 
held distribution of its profits to its members with a view to 
enable its members to evade their proper share of tax and that 
therefore they were right in applying the provisions of Section 
23-A (2) of the Act and in including the proportionate share of 
each member in the profits of the company in his individual assess- 
ment. The only point on which the Board of Referees differed 
from the income tax authorities was in regard to the amount of 
profit available for distribution as dividends by the company. 
The finding of the Board of Referees was that the company was 
justified in not distributing Es. 1 lakh out of the profit, that so 
far as the balance of Es. 36,180 in the profit was concerned the 
failure to distribute it was'not for the purpose of providing for the 



316 


INCOME TAX EKPOBTS 


[1936 


reasonable needs of the company and that it should have been 
distributed as dividends. The decision does not disturb any other 
findings of the authorities below. One of such findings was that 
the failure to distribute the profits was intended to enable the 
members to evade supertax in respect of their shares of the profits. 
It follows that the Board of Eeferees agreed with the income tax 
authorities that the failure to distribute Es. 86,180 was with a 
view to avoid tax on that sum. It is not to be supposed that the 
Board of Eeferees who carefully considered all the points and con- 
tentions raised by the petitioners failed to ask themselves whether 
the company’s object was to evade super-tax. In my opinion 
therefore the decision undoubtedly implies confirmation of the 
previous finding on this point. The question shall be answered 
accordingly.” 

M. Subbaroya Ayyar, T. V. Visvanatha Ayyar, and T. S, 
KrishnamurtM Ayyar, for the assessees. 

M. Patanjali Sastri, Special Counsel for the Commissioner 
of Income Tax. 

JCIDOMENT. 

The Chief Justice. — The question under reference is; 

“Whether Section 23-A could be legally applied to this case, 
there being no finding that failure to distribute Es. 36,180 was 
with a view to prevent the imposition of tax on any of the share- 
holders.” 

Sub-section 2 of Section 23-A which is the one in question 
reads as follows : 

“Where the Income Tax Officer is satisfied that a company is 
under the control of not more than five of its members and that 
its profits and gains are allowed to accumulate beyond its reason- 
able needs, existing and contingent, having regard to ihe mainten- 
ance and development of its business, without being distributed to 
the members, or that a reasonable part of its profits and gains 
having regard to the said needs, has not been distributed to its 
members in such manner as to render the amount distributed 
liable to be included in their total income, and that such accumula- 
tion or failure to distribute is for the purpose of preventing the 
imposition of tax upon any of the members in respect of their 
shares in the profits and gains so accumulated or not distributed, 
the Income Tax Officer, may, with the previous approval of the 
Assistant Commissioner, pass an order that the sum payable as 
income-tax by the company shall not be determined, and there- 
upon the proportionate share of each member in the profits and 
gains of the company, whether such profits and gains have been 
distributed to the members or not, shall be included in the total 
income of such member for the purpose of his assessment 
thereon.” 
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The facts of the case are that the assessees in the three cases 
before us, which have been ordered to be consolidated, are the 
three shareholders of the Comorin Investment and Trading Com- 
pany, Limited, Taticorin. The company is a private limited com- 
pany registered on the 9th January, 1926 under the Indian Com- 
panies Act, its principal object being to acquire and hold stocks 
and shares in companies and other public bodies and distribute the 
income therefrom among its shareholders. The greater part of the 
income of the Company is derived by way of dividends from its 
large share holding in the Madura Mills Company, Limited. Year 
after year since 1928 the Company earned large profits. These 
profits were not distributed as dividends to its shareholders but 
were carried to the Reserve Fund. During the year 1929-1930 the 
profit so derived was Rs. 1,33,222 according to the profit and loss 
account. This, with the balance in the profit and loss account 
brought forward from the previous year amounted to 
Rs. 2,98,680-12-11. No part of it was distributed as dividends but 
the whole of it was disposed of as below : 

Rs. A. p. 

■ Amount transferred to General Reserve ... 1,02,500 0 0 

Amount transferred to Insurance Reserve ... 60,000 0 0 

Balance ... ... . . 1,36,180 0 0 

At the fifth ordinary general meeting of the shareholders held 
on the 30th May, 1930 this balance of Rs. 1,36,180-12-11 was 
distributed as follows : 

Rs. A. p. 

Transferred to General Reserve ... 1,00,000 0 0 

Transferred to Insurance Reserve ... 35,705 13 10 

Balance ... ... ... 474 15 1 

Total ... 1,36,180 12 11 

The Income Tax Olficer, Tutioorin Circle, the Assessing 
Officer, held (1) that the company was under the control of 
its members Mr. A. Harvey and Mr. J. 0. Harvey ; (2) that its 
profits were allowed to accumulate beyond its reasonable needs 
without being distributed among its members; and (3) that the 
conditions laid down in Section 23-A (2) of the Act were ful- 
filled. He therefore, proposed to take action under that section and 
accordingly referred the matter to the Assistant Commissioner 
of Income Tax for his approval as required by that sub-section. The 
Company objected and contended before the Assistant Commis- 
sioner that as it owed large sums of money to its creditors it would 
be improper to pay dividends to the shareholders until its current 
liabilities were reduced to a reasonable figure and that, its entire 
capital having been invested in fixed assets, it had not fiuid 
resources from which dividends could be paid. Both the objections 
wore overruled by the Assistant Commissioner. He accordingly 

1-41 
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approved ol the proposal of the Income Tax Officer to apply the 
provisions of Section 23- A of the Act to the assessment of the 
company; and, therefore, the Income Tax Officer passed an order 
under Section 23-A (2) on the 14th September, 193L The asses- 
sees lodged appeals with the Commissioner under sub-section (J) 
of Section 23-A of the Act putting forward the same objections as 
those raised by the company before the Assistant Commissioner 
and the Income Tax Officer, 

The Commissioner concurred with the findings arrived at by 
the two latter and referred the appeals to a Board of Bef erees for de- 
cision under Section 33-A (3) of the Act, After the submission of 
the petitions of appeal, however, the petitioners offered in a letter 
dated the 4th November, 1931 a new explanation for the com- 
pany’s failure to distribute the profits alleging that the company’s 
large holding in the Madura Mills Company, Limited, had fallen 
in value, that the depreciation in value on the 31st March, 1930 
was Es. 2 ^ lakhs, that they had to provide for this and that this 
was why the company had carried its profits to fhe Keservc 
Account without distributing dividends to its shareholders. TMie 
Income Tax Commissioner was of the opinion that this point 
should not be allowed to be considered before the Board of Bcfe- 
rees as it was an entirely new case and, even i^o, the explanation 
did not furnish a valid ground for disturbing the order of the 
lower authorities. The Board of Keferees overruled the Income 
Tax Commissioner’s objection ‘ that an entirely new case 
could not be considered and after taking into consideration the 
evidence produced by the assessee arrived at the conclusion 
that the company was justified in not distributing Bs. 1,00,000-0-0 
out of the Bs. 1,36,180 amongst the shareholders but that 
the Es. 36,180 ought to have been so distributed. In the order 
of the Board of Beferees the latter amount is dealt with as 
follows : — 

“ In the same meeting it has also been resolved to place 
Rs, 36,406-13-10 the remaining amount of the profits of the year 
towards the Insurance Reserve Account. We have not been shown 
what this Reserve Account is. Nor have we been convinced that 
the company is entitled to set apart such an amount towards the 
insurance account without distributing the same among the share- 
holders.” 

Accordingly the Income Tax Officer held that the result of the 
decision of the Board of Referees with reference to the 
Rs. 36,706-13-10 was that his order under Section 23-A (2) was 
confirmed* He, therefore, did not determine the income-tax payable 
by the company but added the proportionate share of each share- 
holder in the profits and gains of the company to his individual 
income and assessed the shareholders accordingly. The Income 
Tax Commissioner declined to state a case to the High Court ; and 
accordingly the matter came up to the High Court, and the order 
was made directing him to state a case raising the question |)ro- 
pounded here. Hence this reference. < 
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The assessees’ contention here is that what is required by sub- 
section (2) of Beotion 23-A is a finding that the failure to distribute 
the profits is for the purpose of preventing the imposition of tax 
u[)on any of the members and that the Board of Eeferees did not 
so find when they held that the sum in question ought to have been 
distributed. On the other hand, the Income Tax Commissioner 
contends that it follows from the finding of the Board of Eeferees 
that they agreed with the income tax authorities that the failure to 
distribute the sum in question was with a view to evade tax on 
that sum. Oui? attention was drawn during the course of the 
argument to a number of English decisions upon the similar sec- 
tion in the English Act — Section 21 of the Finance Act of 1922 — 
but a distinction between the Indian section and the English sec- 
tion has been pointed out quite properly by the assessees’ learned 
Counsel. In the English section the purpose of preventing the 
avoidance of tax is set out in the form of a preamble to the section 
as follows : 

“With a view to preventing the avoidance of the payment of 
super-tax through the withholding from distribution of income of 
a company which would otherwise be distributed, it is hereby en- 
acted as follows 

And it has been held in David Carlaw d Sons Ltd, v. The 
Commissioners of Inland Bevenve (11 Tax Cas. 96) that this being 
so, it is not necessary that the Special Commissioners have to be 
satisfied that there has been an intention to evade tax before a 
direction can be made under Section 21 of tlie Finance Act be- 
cause the preamble of Section 21 cannot either restrict or extend 
the enacting provisions in the section and that condition does not 
appear there. 

Loan Bands on page 120 says : 

“It is quite open to the shareholders of the company to satisfy 
the Special Commissioners that they had a reasonable cause for 
withholding from distribution a considerable part of their profits, 
If they fail to do so, if they cannot show the Special Commissioners 
that they were inlluenced by that purpose, and that it was a reason- 
able purpose, then, in the view of the legislature, there is a pre- 
sumption of law that avoidance of super-tax is the object of the 
retention of the undistributed profits, and it is unnecessary in a 
particular case that the Commissioners should so find.” 

In the Indian Act the condition as to intention to evade pay- 
ment of tax appears in the section itself. Under the English 
section companies arc as it were classed under two heads ; those 
that reasonably distribute and those that do not— and, where a 
company is proved to be in the latter class, the consequences of the 
section follow and the whole of the undistributed profits become 
liable to be Baxed as if distributed to the shareholders. {Glazed Kid 
Limited V. The Cofmnissioners of Inland Bevenue (J5 Tax Cas. 
445); Colville Estate Limited r. The Commissioners of Inland 
Revenue (15 Tax Cas. 485); and London and Northern Estates 
Company Limited v. The Commissioners of Inland Bevenue (16 Tax 



620 


XNCOMK TAX Bifil’OBTS 


[1935 


Gas. 128). I do noi think it necessary to refer to any of the other 
decisions cited under the English Act. Belying on the express 
words of the section the assessees contend that the income tax 
authorities have not proved any such intention, that the Board of 
Eeferees have not recorded any verdict upon this point and that 
there is no presumption of law that there was any unreasonable 
withholding from distribution of the profits, with that object in 
view. Mr. Patanjali Sastri, on the other hand points out that the 
assessees started the company in 1926 and that they hold all the 
shares and have distributed none of the profits during any of tlie 
years up to 1930. He contends that the assessees formed themselves 
into a company for the purpose of withholding the profits from 
distribution in order to evade income tax, that the depreciation in 
the Madura Mills was only in 1929-1930 and that nevertheless these 
large earnings were withheld from distribution in previous years. 
He argues that that was their intention then and that in the year 
in question they did not change their intention and emphasises the 
very important fact that the explanation which was put before the 
Board of Eeferees was one which was put before them for the 
first time and was not the explanation given to the income-tax 
authorities originally. The income tax authorities had expressly 
found that the assessees had allowed Es. 1,36,180-9-4 to 
accumulate beyond the company’s reasonable needs and had 
done so in order to evade the tax. The Board of Eeferees 
have found against the income tax authorities with regard to 
Es. 1,00,000 but agree with them that Es. 36,180-9-4, had been 
allowed to accumulate beyond the reasonable needs of the company. 
What is the effect of that finding? The issue as between the 
income tax authorities and the assessees was whether the sums of 
money had been withheld from distribution with the object named. 
The assessees contended that it was not with that object at all but 
with another object, namely, as regards the particular sum, viz., 
35,705-13-10, of keeping it in the Insurance Eeserve Account. The 
Board of Eeferees have found that the company was not entitled 
to do this and, therefore, the only reason put forward against the 
contention of the income tax authorities was negatived. No other 
explanation was put forward before the Board of Eeferees and con- 
sequently there was failure on the part of the assessees to furnish 
any reasonable answer to the income tax authorities’ contention. 
After all, what is it that the income tax authorities have to do 
before they can apply Section 23-A (2) V They have to be satisfied 
that the failure to distribute is for the purpose of preventing the 
imposition of tax upon any of the members of the company. How 
is this purpose to be proved ? Human motives are obscure, difficult 
of ascertainment and sometimes conjectural ; and it seems to me 
that this must be a matter largely of inference. Are the facts here 
sufficiently strong to warrant such an inference ? The failure to 
distribute any part of the profits of the company which were very 
large in any year after its inception and the failure of the assessees 
to explain the very large accumulation of profits withheld from 



1935] 


A. HAEVEY V. COMMSB. OK INCOME TAX 


321 


(hstuibation in the year in quesLion seem to me to lead to only one 
conclusion, namely, an intention to prevent the imposition of tax ; 
and I am unable to agree with the contention of the assessees that 
the finding of the Board of Eeferees can have any other implication 
put upon it except that it is in agreement with the view of the 
income-tax authorities. The result is that, in my view, the 
question propounded should be answered in the affirmative. 

Costs Es. 400 to the Commissioner of Income Tax. 

Pandbang Eow, J. — I agree with my Lord, the Chief Justice. 

CosHisH, J. — I am of the same opinion. Before an Income Tax 
Officer can assess the share-holders of a company under S.23-A (2) of 
the Indian Income Tax Act on accumulated or undistributed profits 
of the company he has to be satisfied on two heads. Firstly, that 
the profits of the company have been allowed to accumulate beyond 
the existing and contingent needs of the company, having regard 
to the maintenance and development of the company, or that a 
reasonable part of the profits, having regard to the said needs, have 
not been distributed to its members. Secondly, he must be satis- 
fied that such accumulation or failure to distribute is for the 
purpose of preventing the imposition of tax upon any of the mem- 
bers in respect of their shares in the profits so accumulated or not 
distributed. Unless both those conditions are satisfied, and in each 
case it is a question of fact, the members of the company do not 
become liable to assessment on their shares in the accumulated or 
undistributed profits. The Income Tax Officer in the present 
instance has found that the profits of the respondent company 
have been allowed to accumulate beyond the reasonable needs of 
the company. He does not exactly say that the accumulation 
was made for the purpose of evading taxation. It would have 
been better if he had been explicit. But the finding is to be 
implied from his statement that he was satisfied that the conditions 
laid down in the section had been fulfilled. Therefore, there must 
be taken to be a finding of fact that profits to the extent of 
1,30,180 of Eupees had been accumulated beyond the reason- 
able needs of the company, and that the accumulation was design- 
ed to screen thes.e profits from taxation. These findings of fact were 
confirmed by the Commissioner. The effect of the order of the 
Board of Eeferees, to whom a farther appeal was , carried, was to 
allow the company’s appeal with regard to the sum of 1 lakh, 
which the Eeferees held was reasonably appropriated to meet 
depreciation in the company’s assets. But with respect to the 
remaining Es. 36,180 the appeal failed, and pro temto the Commis- 
sioner’s order stood. The Eeferees do not say that they find that 
the sum of Es. 36,180 was accumulated for the purpose of escaping 
uxation. But it is clear that the appellants chose to stand or fall 
by their contention that the whole of the accumulation represented 
a genuine and reasonable need of the company, and when their 
claim failed to be substantiated in respect of the sum of Es. 36,180 
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the finding of the income tax authorities that this part of the 
accumulation was for the purpose of evading taxation remained 
unaffected. The appellants might, I suppose, have contended 
before the Eeferees that even if the appropriation of this sura to 
the company’s needs was not justified there was not sufficient 
proof that it was done with the intent to escape taxation. But 
fhere is no trace of such contention being put before the Referees. 
No question of law, therefore, arises in regard to it. 


[In The Oudh Chief Court.] 

INCOME TAX OFFICER, LUCKNOW 

V. 

LUCKNOW SUGAR WORKS, 

Srivastava, J. 

May 1, 1935. 

Income Tax — Company — Windino-up — Income Tax Deet 
— Eioht op Official. Liquioaiob to Call for Proof of 
Debt — Unjustifiable Summary Assessment — Not Binding on 
Liquidator— Indian Companies Act (VII of 1913), Section 
229 — Income Tax Act (XI of 1922), Sections 22 and 23 (4). 

A limited company upon which a notice was served, under 
Section 2U oj the Indian Income Tax Act to make a return of its 
income failed to do so within the prescribed time and a best judg- 
ment assessment was made on cm estimated income of lis. 40,000, 
The company was subsequently wound up and the official liquidator 
disputed the validity of the claim of the income tax authorities in 
respect of the income tax so assessed. Held, that though the assess- 
ment was binding on the company, yet under Section >i29 of the 
Indian Oompa/nies Act the official liquidator was entitled to call 
upon the income tax autliorities to prove their claim and that it 
was the duty of the winding up Court to see that the debt was valid 
and binding on the estate. Held further, on the facts, that as the 
accounts of the company showed that the company had not made 
any profits in the year in question, the assessment was unjustified 
and not binding on the official liquidator. 

Cases referred to : 

Union .Indian Sugar Mills Co. v. Bru Lal Jagannaih 
[1927] I.L.R. 49 All. 728; 25 A.L.J. 450; 102 I.C. 756. 

Van Laun In re; Ohattbrion ex parte (1907) [2 K. B. 23 ; 
97 L.T. 69 ; 76 L.J.K.B. 644 ; 23 T.L.R. 384J. 

Commercial Case No. 3 of 1933 decided on May 1, 1935. 

Judgment. — This is an affidavit filed by the Income Tax 
Officer, Lucknow, in pursuance of the notice issued by this Court 
under Rule 49 of the rules framed by this Court under the Indian 
Companies Act. He claims that at the date of the winding up 
order the company stood indebted to the income tax department 
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for Es. 5,770-14-0 on acconnt of income tax and surcharge for the 
assessment year ending on 31st March, 1934. The official liquida- 
tor disputes the claim. The admitted facts of the case are that on 
12th April, 1933, a notice was issued by the income tax department 
under Section 22, Income Tax Act, requiring the company to file a 
statement of its income during the previous year for assessment for 
the year 1933-34. The Secretary of the company, on 15th April, 
1933, sent a reply saying that the accounts were being audited and 
that the return called for by the Income Tax Officer would be 
submitted after the audit had been completed and accounts 
passed by the shareholders. The income tax authorities without 
waiting for the completion of the audit or the passing of the 
accounts by the shareholders assessed the company on 25th July, 
1933 at an income of Rs. 40,000 to an income tax of 
Es. 6,770-14-0. A notice of demand for this amount was served 
on the company. 

The Secretary of the company moved the income tax authori- 
ties to cancel the assessment but without success. There is no 
doubt that the income tax authorities were within their rights in 
making the assessment on an estimated income when the company 
had failed to file the return of its income within the prescribed 
time. It is equally clear that the assessment made by the income 
tax department was binding on the company. But the question 
arises whether the debt is also binding on the liquidator or whe- 
ther it is open to him to question its validity. It has been argued 
by the learned Government Advocate that the debt in question 
stands on the same footing as a decretal debt, and there being no 
question of the order making the assessment being collusive or 
fraudulent, it must be held to be binding on the official liquidator. 
Section 229 of the Companies Act provides that in the winding up 
of an insolvent company the same rules shall prevail and be 
observed with regard to the respective rights of secured and 
unsecured creditors and to debts provable and to the valuation of 
annuities and future and contingent liabilities as are in force for 
the time being under the law of insolvency with respect to the 
estates of persons adjudged insolvent. Section 34 (2) of the Pro- 
vincial Insolvency Act lays down that save as provided by Sub- 
Section (1) of that section all debts and liabilities, present or future 
certain or contingent, to which the debtor is subject -when 
he is adjudged an insolvent, or to which he may become subject 
before his discharge by reason of any obligation incurred before 
the date of such adjudication, shall be deemed to be debts provable 
under the Act. 

This provision applies to all debts including judgment debts. 
The section requires the debt to be proved. This shows that 
merely because a debt is a judgment debt it does not follow that 
it must be accepted as a matter of course without scrutiny. In 
Union Indian Sugar Mills Co., Ltd, v. Brij Lai Jagannath, it was 
held that where there has been a genuine contest between a 
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claimant on the one hand and a company which goes into liquid- 
ation later on on the other, and the parties have fought out the case 
bona fide, it should not be open to the oflicial liquidator to reopen 
the case or to go behind the judgment and to look into the consi- 
deration for the same, but where a decree rests on something less 
than areal trial on the merits of the case or there are circumstances 
justifying the official liquidator to doubt the bona fides of the 
judgment or to suspect a miscarriage of justice, it would be open 
to the official liquidator to reject the decree and call for fresh proof 
of the claim. A number of English authorities have been cited in 
this case in support of the proposition that it is open to the Court 
of Bankruptcy to look into the “consideration for the judgment.” 
In one of these case In re Van Latin, ex parte Chatterton, it was 
remarked : 

“ It is well settled that the Court can inquire into the con- 
sideration for a judgment-debt.. .If there be a judgment it is not 
necessary to show fraud or collusion. It is sufficient, in tlus 
language of Lobd Eshee, to show miscarriage of justice, that is to 
say, that for some good reason there ought not to have been a 
judgment." 

The circumstances of the present case show that the assess- 
ment had been made on an estimated income without the accounts 
being looked into. It is the duty of the Court of Bankruptcy to 
protect the interests of the entire body of creditors and to see that 
a debt claimed to be entered in the schedule is valid and properly 
binding on the estate. The audited accounts for 1932-33 have 
been shown to me. They have also been examined by the learned 
Government Advocate who has nothing to say against their cor- 
rectness. These accounts show that the company did not make 
any profit during the year. On the contrary it suffered a loss of 
Bs. 3,54,234-1-2. Under the circumstances the assessment is 
clearly unjustified and I am not prepared to treat the debt as valid 
or properly binding on the company. The result is that I disallow 
the claim. 

Claim disallowed. 


[In the Lahobb High Cotjet.] 

KANGEA VALLEY SLATE CO., LTD. 

V. 

COMMISSIONEE OF INCOME TAX, PUNJAB AND 
N. W. F. P. 

Addison and Sale, JJ. 

June 28, 1934. 

Income Tax — Business Expenditueb — Company Engaged 
IN Quaebyinq Slates — E xPBNStes Inoubbbd in Litigation to 
Depend Exclusive Eight to Quabey Against Claims op Thibd 
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Pbbsoms — Whethke Business Expenditure — ^Indian Income 
Tax Act (XI of 1922), Section 10 (2) (ix). 

The assessees carried on the business of manufacturing slates 
and for this purpose had obtained under a lease the exclusive right 
of quarrying slate in a particular village. The proprietors of the 
village instituted a suit to eject the assessees and to restrain them 
by injunction from quarrying and the assessees incurred an expense 
of Bs. 18,897 in defending themselves before the Courts. The ques- 
tion being whether the sum of Bs. 18,897 thus spent was expendi- 
ture incurred solely for earning profits within Section 10 (5) (»«) 
of the Income Tax Act or a capital expenditure : Held, that the 
expenditure incurred, being a non-recurring outlay required to re- 
tain a capital asset, was in the nature of capital expenditure. 
Held also, that the question whether an expenditure in respect of 
which a deduction is sought is capital or not is in its essence a 
question of fact. 

Gases referred to : 

Mobant V . Wheal Gbbnvillb Mining Go. (3 Tax Gas. 
298). 

Small v. Easson (12 Tax Gas. 351). 

Usheb’s Wiltshibb Bbewebt Ltd. c. Bbuob (6 Tax Gas. 
399). 

Vallambbosa Rubber Co., Ltd. v. Pabmbb (6 Tax Gas. 529), 

Case stated by tlie Gommissioaer of Income Tax, Punjab and 
N. W. E. P., under Section 66 (2) of the Indian Income Tax Act 

The material portion of the statement of the case was as 
follows : — 

“ Pacts of the case. — The facts of the case are that the 
company which is engaged in the quarrying and manufacture of 
slates for sale, submitted a return of its income as required by 
Section 22 (1) of the Act for the year ending 30th June, 1930, 
which is the “ fftevious year ” for the purpose of assessment for the 
year 1931-32. The return which was accompanied by an audited 
balance sheet and a profit and loss account showed a net income 
of Rs. 23,359 which was arrived at after deducting a sum of 
Rs. 13,397 on account of legal expenses incurred in connection 
with a civil suit brought against the company by certain zamindars 
of Kanyara in the Kangra District, questioning the lease of certain 
land held by them. The suit was decided against the company by 
the Senior Sub-Judge of Kangra, who granted a decree of eject- 
ment in favour of the plaintiffs for the major portions of the land 
in suit. The company claimed a deduction of the legal expenses 
incurred in defending the suit, under Section 10 (2) (ix) of the 
Income Tax Act. The Income Tax Officer remarked that the whole 
sum of Rs. 13,397 was incurred in defending the spit brought 

1—42 
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against the company for ejectment or dispossession of it. He, 
therefore, held that it was expenditure in the nature of capital and 
as it was not incurred solely for the purpose of earning the profits 
and gains of the business, it did not fall within the purview of Sec- 
tion 10 (2) (ix). The claim was accordingly disallowed. An appeal 
followed, but was rejected by the Assistant Commissioner, who 
upheld the finding of the Income Tax Officer. 

The facts according to the assesseo are that the company held 
a lease of certain lands in the Kangra District for excavating 
slates and working mines. On the 10th July, 1923 the proprie- 
tory body of village Kanyara consisting of 1360 members insti- 
tuted a suit against the company for dispossession of the company 
from 614 kanals 8 marlas of land covered by the mines and for 
issue of a permanent injunction restraining the company from 
excavating any slates in the Shamlet De,h. On the 11th July, 
1933 the Court of the Senior Sub- Judge Kangra at Dharamsala 
decreed the claim in full in favour of the plaintiffs, the proprietory 
body of the village Kanyara, for ejectment of the company from 
the lands containing slate mines measuring 614 kanals 8 marlas 
and for issue of a permanent injunction against the company as 
prayed for in their plaint, holding : — 

(1) that the assesses company was not a lessee of the land in 

suit, 

(2) that the company shall be considered as trespassers on 
land in suit, and 

(3) that the company had made certain encroachments by 

constructing roads which were to be stopped. 

The company incurred the expenditure required in defending 
the suit and in preferring an appeal in the Higli Court against 
the decree of the Senior Sub-Judge and also in applying for the 
stay of execution of the decree of the first Court and for issue of 
injunction against the plaintiffs restraining them from interfering 
in the defendant company’s status quo of the righft of excavating 
according to the terms of the lease. 

Copies of the assessment and appellate orders are attached as 
Appendix A and B. 

3. Of the four questions formulated by the petitioner, the first 
and third do not arise as they were not raised in appeal, while the 
fourth is not of any importance for the purposes of this case. The 
only question which can arise in this ease is whether the expendi- 
ture incurred in defending the suit for dispossession of certain 
land alleged to have been wrongly held by the company is a 
deduction which is allowable under Section 10 (2) (ix) of the Act. 
This is identical with question (2) as formulated by the petitioner 
and I proceed to record my opinion on it. 
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4. Opinion op the Commissionee. — The section of the Act 
under which the claim is preferred 10 (2) (ix), allows as a dednetion 
“any expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of earning such profits and gains”. 
Two conditions have thus to be fulfilled before the deduction can 
be allowed, viz : (1) The expenditure must not be in ihe nature 
of capital expenditure. (2) It must have been incurred solely for 
the purpose of earning the profits and gains.” 

The term ‘capital expenditure’ is not defined, but as remarked 
by Rhah, J., in the case of the Tata Iron and Steel Company 
(1 1.T.C. 125) the words “In the'.nature of capital expenditure make 
the meaning of the expression more elastic in its application to the 
facts of each case”. We have thus to consider the facts in their 
relation to the case under consideration. The subject matter of 
the suit was the land which produced the slate stones. The land 
thus represents the capital and the slates excavated therefrom 
represent the income arising from the land or capital. If this view 
is accepted, it follows that the expenditure on litigation, connected 
with the possession of the lands which really represent the capital 
of the business, is expenditure in the nature of capital. That 
being so, it is not necessary to consider whether it can be said to 
have been expended solely for the purpose of earning the profits 
of the business which arise from the slates excavated from the 
land. In my opinion, therefore, the answer to the question should 
be given in the negative. 

Badridas, for the Appellant. 

Jagannath Aggarwal, for the Commissioner. 

Judgment. 

The Commissioner of Income Tax has referred to us for 
our opinion the question whether the expenditure incurred by the 
Kangra Yalley Slate Company, Limited, in defending as lessee of 
certain land in Maunar Kanhyara, District Kangra, a suit for pos- 
session and injunction instituted by the lessors who are the pro- 
{irietary body of that village, is deductible under clause (ix) sub- 
section 2 of Section 10 of the Income Tax Act. 

The material facts of this case are that the Kangra Valley Slate 
Cornjiany, Limited, by lease dated the 22nd February, 1897 secured 
in prepetuity the exclusive right of quarrying slate in Kanhyara 
Village of the Kangra District. The company is also a shareholder 
in the Village Shamilat and as such enjoyed quarrying rights in 
common with the proprietary body ; but the essence of the com- 
pany’s business is that by reason of the lease it enjoys a monopoly 
of slate quarrying in this village. 

This monopoly has been recently assailed by the village 
jiroprietary body who on the 10th July, 1928 instituted a suit to 
eject the company from the quarries covered by the lease and also 
for an injunction to prevent the company from quarrying. On lltb 
July 1930 a decree was passed against the company by the trial 
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Court and an appeal against that decree is pending in this Court. 
The company have obtained stay of execution so far as the in- 
junction is concerned so that the business of the company conti- 
nues during the pendency of the appeal. In submitting a return 
of its income for the year ending 30th June, 1930, which is the 
“previous year” for the purpose of assessment under consideration 
(1931-32) the company showed a net income of Es. 23,350 which 
was arrived at after deducting Es. 13,397 on account of the legal 
expenses of the suit to date. The Income Tax Officer supported by 
the Commissioner of Income Tax, has held that no deduction is 
permissible because the legal expenses were expenditure in the 
nature of capital, and since it was not incurred solely for the pur- 
pose of earning the profits and gains of a business it did not fall 
within the purview of Section 10 (2) (ix) of the Income Tax Act. 
Para (ix) of Sub-Section (2) of Section 10 of the Income Tax Act 
provides that allowances may be made on : — “any expenditure 
(not being in the nature of capital expenditure) incurred solely for 
the purpose of earning such profits or gains.” 

Mr. Badri Das on behalf of the company urges that the cost 
of the litigation was incurred to defend the monopoly of quarrying 
which is the very life-blood of the company. For this reason he 
contends that fche expenditure should be hold to have been incurred 
solely for the purpose of earning profits or gains ; if the monopoly 
were lost, the business of the company would come to a standstill, 
and there would be no profits or gains. Further, he contends that 
the expenditure is debitable to revenue and it is not capital expendi- 
ture and that for these reasons the deduction is permissible under 
the clause. The opinion of the Commissioner is that since the 
subject-matter of the suit represents the capital of the company, 
the expenditure on litigation was incurred to defend the capital of 
the business and must therefore, be deemed to be in the nature 
of capital expenditure. Accordingly he holds that no deductions 
can be permitted. 

No authority applicable to the facts of this ease has been cited 
before us at the Bar. Counsel for the assesseee has invited our at- 
tention to a British case reported as Usher's WilUhire Brewery Ltd. 
V. Bruce, in which a brewery Company as lessees of a number of 
houses which they had acquired in the course of their business, 
claimed deductions on account of certain expenditure as being 
money wholly and exclusively laid out for the purpose of the brew- 
ery : and this claim was upheld on appeal to the House of Lords. 
The only point of relevance in this case is that a sum of sb‘66-2-8 
was included in the expenses thus claimed and allowed as legal and 
other costs. This authority however, has no bearing upon the pre- 
sent case partly because this item for legal expenses being trifling 
in comparison with the other expenses claimed passed practically 
unnoticed in the course of the legal discussion and also because (as 
would appear from page 410 of the ruling) it was agreed between 
counsel at the commencement that these legal expenses were not 
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incurred for any extension of the business so as to make them 
“ capital expenses.” In our opinion the answer to the reference 
made by the Income Tax Commissioner in the present case depends 
upon the question whether the legal exi)enditure incurred by the 
Kangra Valley Slate Company was or was notin the nature of 
cai)ital expenditure; and since it was agreed that the legal expen- 
ses permitted in Usher's Case (6 Tax Cases 399) were not to be con- 
sidered capital expenditure, the authority has no bearing on the 
present dispute. 

As observed by Weight, J. in Morant v. Wheal Grenville Min- 
ing Company, the question whether certain expenditure in respect 
to which a deduction is sought is capital or not is in its essence one 
of fact; and as such it is open to question whether this is a per- 
missible reference to us under Section 06 of the Income Tax Act. 
But we have no doubt that this reference should be treated as in- 
volving a question of law. It should however be understood tliat 
m answering this reference we are not deciding any question of 
principle. But we are giving our opinion which is relevant solely 
to the facts of the case before us. 

The Income Tax Act does not contain any definition of the 
term ‘ capital expenditure ’ nor has any definition been attempted 
in the various authorities cited at the Bar. The nearest approach 
to a definition of capital expenditure occurs in certain observa- 
tions by Lobd Dunedin in the case of Vallamhrosa Rubber Co., Lid. 
v. Farmer. Lobd Dunedin observed (on page 636) as follows : 
“ I think it is not a bad criterion of what is capital expenditure as 
against what is income expenditure to say that capital expenditure 
is a thing that is going to be spent once and for all and income 
expenditure is a thing that is. going to recur every year.” This 
text laid down by Lobd Dunedin was approved in the case of Small 
V. Easson, in which the Lobd Justice 0lbek at page 866 observed 
that this criterion has been accepted in several subsequent cases. 

The expenditure incurred by the Kangra Valley Slate Com- 
pany, Limited, in the present case was clearly a non-recurring out- 
lay required to retain a capita) asset. Following the criterion laid 
(Iowa by Loan Dunedin in the Vallambrosa Case we hold that 
the expenditure incurred by the Kangra Valley Slate Company, 
Limited, in this particular case is in the nature of capital expendi- 
ture and we agree, therefore with the Commissioner of Income 
Tax in answering the question referred to us in the negative. 

Question- answered in the negative. 
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[In the Calcutta High Court.] 

LALCHAND 

V. 

COMMISSIONEK OF INCOME TAX, EENGAL. 
yir Harold Derbyshire, O.J., and Costello, J. 

July 9, 1936. 

Income Tax— Firm — Okuee Cancelling Begistbation of 
Firm — Appealability — Law before Amendment in 1931!.-- 
Epfect of Eight to Appeal from Order of Assessment — 
Indian Income Tax Act (XI of 1922), Sections 30 (J) and 2()-A. 

Prior to the amendment of Section 80 {J) of the Indian Income 
Tax Act in November, 1983, there was no right of appeal from the 
refusal on the part of an Income Tax Officer to register a firm 
under the provisions of Sec 96-A of the said Act. The fact 
that there was an appeal against the amount under Sec. 80 {!) and 
that the question of registration may indirectly affect the amount 
of tax payable by the assesses could not confer a right of appeal 
m such a case. 

Oases referred to : 

Behabi Lal Ghasibam v. Commissioner of Income Tax, 
Punjab and N.W.F.P. [7 I.T.O. 345], 

Haji Ali Jan v. Commissioner of iNooMFi Tax, Punjab and 
N.W.F.P. [1934 LT.B. 452 ; 7 I.T.O. 373]. 

Jai Dayal Madan Gopal [6 I.T.C. 220]. 

Case stated by the Commissioner of Income Tax, Beiifjfal, 
under yeetion 66 (3) of th^e Indian Income Tax Act (XI of 1922). 
Bef. No. 5 of 1934. 

The case stated by the Commissioner was as follows; — 

“As directed by their Lordships, the Judges of bho Calcntta 
High Court, in their order dated the 3rd July, 1934 on the appli- 
cation of the above assessee, a statement of case is submitted 
below under Section 66 (3) of the Income Tax Act. 

2. The questions of law formulated by their Lordships arise 
out of an assessment made for the year 1932-33 on the income of 
the assessee as an unregistered firm carrying on the business of 
jewellers and silk merchants in the Hogg Market and at Lindsay 
Street, Calcutta, and at Shillong and Cawnpur. The Income IV* 
Ofiicer made an assessment in that year on a total income of 
Rs. 68,648, which income was reduced on appeal by tlie Assistant 
Commissioner by a nominal amount without however, conceding 
the assessee’s claim on the points which have finally come before 
their Lordships. 
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3. For some years prior to the year in question, the Income 
Tax Officer had allowed registration of the assessee under Section 
26-A of the Act treating it as a firm constituted as follows : — 


1. Satramdas Dhalmall 

2. Lalchand Dhalmall 

3. Lokumall Satramdas 

4. Hemaudas Satramdas 

5. Chalaram Lokumall 

6. Harumall Lalchand 

7. Bhagchand Lokumall 


Joint capitalist partners 
j holding Es. 0-7-0 share. 

0-2-5. 

0-2-5. 

0-2-5. 

0-1-9. 


In the year in question, however, he declined to renew regis- 
tration on the ground that the first 3 parties referred to above 
were themselves a firm and one firm in its corporate capacity 
could not be a partner in another firm and therefore there could 
legally be no registration of that second firm : Jaidayal Madan 
Oopdl V. Commissioner oj Income Tax, United Provinces. 

4. I append to this statement of case a copy of the deed dat- 
ed 18th July, 1927, (marked A) under which Satramdas Dhalmall, 
Lalchand Dhalmall and Lokumall Satramdas constituted them- 
selves a firm -for the purpose of carrying on a business at Park 
Street, Calcutta, at two shops in the Municipal Market, Calcutta, 
and at two branches in Cawnpur and Shillong, copy of another 
deed dated the 10th August, 1927, (marked B) bringing in (1) 
Hemandas Satramdas (2) Chalaram Lokumall (3) Harumal Lal- 
chand (4) Bhagchand Lokumall as additional partners in the shops 
in the New Market, Calcutta and in the branches at Shillong and 
Cawnpur and allotting to the earlier partnership a joint 7 annas 
share, while the four newcomers were given respectively 
0-2-5, 0-2-5, 0-2-5, and 0-1-9 share, and copy of a third deed dated 
the 22nd February, 1930 (marked C) giving these four newcomers 
identical shares in a new business acquired at Lindsay Street in 
Calcutta. In view of the terms of these deeds read with the appli- 
cation for registration under Section 2 (14) of the Act, a copy of 
which is appended (marked D) and where the name of the first 
partner in the firm is noted as “ the registered firm of Messrs. 
Satramdas and others ” I do not think it can any longer be 
contended that in respect of the assessment with which we are 
here concerned the applicants for registration of the first party 
were in reality the individual partners in the firm of Messrs. 
Satramdas and others. 


5. The grounds on which the applicant-assessee appealed to 
the Assistant Commissioner are set out below : — • 

“ (a) The jirinciple laid down in the case of Jaidayal Madan- 
gopal has been wrongly applied to your petitioner’s case. 

(5) The principle laid down in the case of Jaidayal Madan- 
gopai has not been properly appreciated and does not in law stand 
in the way of your petitioners ’ application for registration. 
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(c) The partners of your petitioners ’ firm are partners in 
their individual capacities and not as representatives of any firm 
or firms and the case of Jaidayal Madangopal favours and is not 
against the registration and recognition of the partners of your 
petitioners ’ firm, 

{d) That there was no admission in the sense taken by the 
learned Income Tax Officer and your petitioners meant and intend- 
ed to mean that the individual members were partners and not 
any firm as a whole. The case relied upon by the learned Income 
Tax Officer does not support the view taken by him. 

(e) That appellants further submit that the constitution of the 
firm having remained unaltered Itule 6 applies and the learned In- 
come Tax Officer acted without jurisdiction in cancelling the re- 
gistration.” 

The Assistant Commissioner, however, rejected the appeal on 
the ground that as the law then stood, there was no appeal against 
the refusal of the Income Tax Officer to register a firm. 

6. The questions of law on which I am asked to state a case 
by their Lordships ’ order are formulated as follows : — 

(a) Whether the learned Assistant Commissioner was right in 
his interpretation of Sections 30 and 2C-A of the Income Tax Act 
in holding that no appeal lies against an order refusing renewal of 
registration and thus failed to exercise jurisdiction which he had 
vested in him under the law ? 

(J) Whether by the imposition of the super-tax, the rate of 
assessment and the liability under the Act were not affected so as 
to confer on the petitioner abovenamed a right of appeal under 
Section 30? 

(c) Whether the Income Tax Officer had any jurisdiction in 
refusing the renewal of registration and whetlier the order refus- 
ing registration was illegal and %dtra viresj so as to expose it to a 
challenge in appeal under Section 80 of the Act ? 

7. I beg to give my opinion below on these questions. 
Section 30 (1) of the Income Tax Act now runs as follows : 

“ Any assesses objecting to the amount or rate at which he 
is assessed under Section 23 or Section 27, or denying his liability 
to be assessed under this Act, or objecting to a refusal of an In- 
come Tax Officer to register a firm under Section 26-A or to make 
a fresh assessment under Section 27, or to any order against him 
under snb-Section (2) of Section 25 or Section 25-A or Section 28, 
made by an Income-tax Officer, may appeal to the Assistant 
Commissioner against the assessment or against such refusal 
or order. ” 
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The words underlined, however, were inserted by the Indian 
Income Tax (Second Amendment) Act, 1933, subsequent to the 
making of this assessment and subsequent to the passing of the 
order on appeal and presumably, therefore, the view of the legis- 
lature was that prior to the date on which this amendment came 
into force there was no right of appeal against an order of an Income 
Tax OflScer refusing registration and I venture respectfully to sub- 
mit that this view is correct. An appeal under Section 30 of the 
Act then lay only against anything decided in a proceeding lead- 
ing to the assessment and the decision that a firm is or is not en- 
titled to registration is not reached in these proceedings but in a 
separate proceeding under Section 26-A of the Act. Had such an 
appeal been contemplated under Section 30, as it stood before 
amendment, this would have been specified in the section as other 
sections, orders under which are appealable, have been specified. 
At 6 Tax Cases 390 I find an observation of Swinpen Badv, J., 
to the following effect : — 

“ The rule of law is that although a certiorari lies unless 
expressly taken away, yet an appeal does not lie unless expressly 
given by Statute.” 

If then no appeal under Section 30 of the Act lay under the 
law in force at the time the assessment and appellate proceedings 
were disposed of, it follows that no application under Section 66 (2) 
or 66 (3) can lie. This same matter came before the Lahore 
High Court and their decision pronounced on the 21st June, 1934 
though an ex^parte one which was in favour of the Crown, is 
reproduced below : 

“ There is no appearance for the petitioner. The answer to 
the question referred is in the negative as an appeal is not provided 
for in Section 30 of the Act from the refusal of the Income Tax 
Officer to grant registration. Let this reply go back : we under- 
stand that the law has since been amended to provide for such an 
appeal.” 

In another decision of the same Court (not yet published)* pro- 
nounced on the 27th June, 1984 in the case of Saji Ali Jan "r. 
Commissioner of Income Tax, Punjab, their Lordships observed as 
follows : — 

“ In our opinion, however, the Income Tax Act cannot be 
interpreted in the same way as the Civil Procedure Code, The 
Income Tax Act is a special enactment which gives the authorities 
specific powers for purposes of assessment and these powers can 
only be attacked in the manner prescribed by the Act. Section 80 
|)rovides for appeals against certain specific orders and it necessarily 
follows in our view that orders passed under sections which are not 
mentioned in Section 30, are not appealable and are therefore final 
in the sense that they cannot be re-opened at any subsequent stage. 
Wc disagree with the proposition that an appeal against the final 

• [Since published, See [1934) 2 I. T, R. 452.) 

1—43 
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order of assessment justified the Income Tax Commissioner in re- 
opening by way of reference to us decisions relating to the method 
of assessment, which according to the scheme of the Act, are final 
merely because the assessment may be founded upon them. We 
adhere therefore, to our previously expressed view that under Sec- 
tion 30, before it was amended in November 1933, it was not open 
to the Commissioner to refer to us under Section 6(5, a question 
arising out of a refusal to register a firm under Section 26- A be- 
cause the order was, at that time not api)ealable under Section 30, 
and therefore final.” 

I would respectfully submit therefore that questions (a) and (/») 
should be answered in favour of the Crown. 

8. I now respectfully submit my opinion on the third ques- 
tion and will deal with the latter part of that question first, Even 
if the order refusing registration were illegal and ultra vires, in my 
respectful view it could not be challenged in an appeal under Sec- 
tion 30 of the Act, though of course, it would be open to the as- 
sessee to move the Commissioner in the matter under Section 33. 
The question whether the Income Tax Officer has jurisdiction to 
refuse the renewal of registration remains. In liaglm Karson v. 
Commissioner of Income Tax (6 I. T. C. 389) the Patna Higli 
Court held that when an application for registration of a linn 
is first filed before the Income Tax Officer, it is open to that 
officer to examine the document and to record such evidence as is 
necessary to enable him to determine whether what purports to be 
a firm, the registration of which is asked for, is in reality a firm 
or not and if the Income Tax Officer can for good cause refuse 
to register a firm in the first instance under Rule 4, 1 think he 
can equally well refuse to renew registration under Rule 0. All 
that Rule 4 and Rule 6 mean is that they presuppose the genuine- 
ness of the firm, the registration of whicli is requested and the 
real existence of the other requirements set out in the rule, and 
on this footing make it obligatory on the Income Tax Officer to 
grant a certificate of registration or to renew it. In my view, it 
is open to him to examine the genuineness or otherwise of these 
basic matters and only when he is satisfied regarding them, is he 
bonnd to follow the course laid down in the rules and the decision 
arrived at by the Income Tax Officer regarding the genuineness or 
otherwise of a firm in the course ®f one assessment proceeding is 
not, in my view, binding on him in subsequent assessments and it 
is open to him in a later assessment to reagilate the question _ and 
if he is satisfied that the firm is not genuine, to refuse registration 
on that ground. In my respectful vigw, therefore, the. first part 
of question (c) should be answered in the affirmative and the second 
in the negative. 

Dr. S. N. Banerjee, for the assessees. 

Dr. B. B. Pal, for the Commissioner. 

Costello, J. — This matter comes before us under an order of 
this Court, dated the 3rd July, 1934, made upon the application of 
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a columcl'cial firm carrying on business under the name of S. Lal- 
chand. The Commissioner of Income Tax has submitted a case to 
the Court under the provisions of Section 66 (3) of the Income 
Tax Act. 

The questions of law which were formulated at the time when 
the Rule was made absolute arise out of an assessment made on 
B. Lalchand for the year 1932-33 on income arising in tJiat tax 
year in the concern, as an unregistered firm carrying on business as 
jewellers and silk merchants in the Hogg Market and at Lindsay 
Street in this City, and also at Shillong and Cawnpur. The Income 
Tax Officer has made an assessment for the year 1932-33 on a total 
income of Es. 68,648, which income was reduced, on appeal to the 
Assistant Commissioner, by a nominal amount without however, 
the Assistant Commissioner, conceding the claim put forward by 
the assessee on the points which finally came before this Court. 

For some years prior to the tax year, 1932-33, the Income Tax 
Officer had allowed registration of the assessee under the provisions 
of Section 26-A of the Income Tax Act and the assessee was treated 
as a firm constituted in the following manner : — 

1. Satramdas Dhalmall 'j Joint capitalist partners hold- 

2. Lalchand Dhalmall ^ing -/7/- annas share in the busi- 

3. Lokumall Satramdas J ness. 

4. Hemandass Satramdas. 

5. Chalaram Lokumall. 

6. Harumall Lalchand. 

7. Bhagchand Lokumall. 

The first three of the last four persons had two annas and five 
pies share each, and Bhagchand had 1 anna 9 pies share. 

In the year with which we are concerned, however, the Income 
Tax Officer declined to renew the registration of these persons ae a 
firm on the ground that the three first named persons were in 
themselves a firm and one firm in its corporate capacity could not 
be a partner in another firm. Consequently, there could not 
lawfully be a registration of that second firm, that is to say, the 
larger firm. As an authority for that proposition, the case of Jai 
Dwyal Madom Oopal v. Commissioner of Income Tax, United 
Provinces was relied upon. 

Two points have been argued before us by Dr. S. N. Banerjee 
on behalf of the assessee, namely, (1) that the Commissioner 
of Income Tax was wrong m coming to the conclusion that 
there was no appeal against the decision of the Assistant Commis- 
sioner refusing to renew the registration of the persons, whose 
names I have given, as a firm and (2) that the income tax authori- 
ties were wrong in taking the view that in the circumstances of 
this case, the whole of the seven persons would not constitute a 



336 


INCOME TAX BBPOETS 


[1936 


partnership which could be registered. As regards this last point 
Mr. Banerji has conceded that it is not possible, in law, for one 
firm in its corporate capacity to enter into a partnership with one 
or more other persons in their individual capacity. He argued 
however that in a case such as the present, it must be taken that 
the effect in law, of an agreement such as is contained in the part- 
nership deed dated the 22nd February, 1930, would be to make 
all the seven individual partners in one firm and, therefore, a body 
which could be registered under Section 2C-A of the Act. As 
regards that aspect of the matter, it is not necessary that we should 
express any definite opinion, because we are definitely of the view 
that the learned Commissioner of Income Tax was right in coming 
to the conclusion that as the law stood at the time when this 
matter arose, there was no appeal from the decision of the Assistant 
Commissioner, refusing to renew the registration of this firm. 

Mr. Banerji has argued that even under the terms of Section 30 
of the Income Tax Act, as they stood prior to the amendment in 
the year 1933, there was, by implication, a right of appeal against 
the decision of the Assistant Commissioner on the question of regis- 
tration. The unamended section, so far as is material, reads as 
follows ; “ Any assessee objecting to the amount or rate at which 
he is assessed under Section 23 or Section 27, or denying his liability 
to be “assessed unde.r this Act, or objecting to a refusal of an 
Income Tax Officer to make a fresh assessment under Section 27, 
or to any order against him under sub-Section (2) of Section 26 or 
Section 25-A or Section 28, made by an Income Tax Oflicer, may 
appeal to the Assistant Commissioner against the assessment or 
against such refusal or order.” 

Mr. Banerji then referred us to the actual terms of Section 
23 itself and argued that the decision of the Income Tax Officer on 
the question of registration really affected the amount, if not the 
rate of tax payable by the assessee. Therefore, the opening 
words of sub-Seotion (1) of Section 30 were wide enough to confer 
a right of appeal against an order refusing registration. In the 

year 1933, Section 30 (1) was amended and it now runs as follows: 

“ Any assessee objecting to the amount or rate at which ho is 
assessed under Section 23 or Section 27, or denying his liability to bo 
assessed under this Act, or objecting to a refusal of an Income 
Tax Officer' to register a firm under Section 26-A or to make a 
fresh assessment under Section 27, or to any order against him 
under sub-Section (2) of Section 25 or Section 25-A or Section 28, 
made by an Income Tax Officer, may appeal to the Assistant 
Commissioner against the assessment or against such refusal or 
order ”. 

The words “ to register a firm under Section 26-A ” were in- 
serted by the Indian Income Tax (Second Amendment) Act 
of 1933. It must be taken that the legislature had in mind 
some definite purpose in inserting those words. The fact that 
Section 30, sub-Section (1), was so. amended clearly indicates, in 
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our view, tliuitr prior to the making of such amendment, there was 
no right of appeal against the refusal of an Income Tax Officer to 
register a firm under Section 26-A. We are fortified in that view 
by two decisions of the High Court of Lahore, both of which are 
reported in Vol. VIJ of Income Tax Cases. The first is at page 
345 and is repoi'led under title Messrs, Bihari Lai Ohasiram, Asses- 
ses V. The Gomitiissioncr of Income Tax, Punjab and N.W.F, Pro- 
vinces, Referring Officer. That matter was decided by Mr. Justice 
Addison and Mr. J usicb Sale. The judgment is very short, but 
very much to the point. It is in these words: — 

"There is no appearance for the petitioner. The answer to the 
question referred is in the negative as an appeal is not provided 
for in Section 30 of the Act from the j'efusal of the Income Tax 
Officer to grant registration. Let this reply go back. We under- 
stand that the law has since been amended to provide for such 
an appeal.” 

The second case is Maji AH Jan v. The Commissioner of 
Income Tax, Punjab and N. W. F. Provinces. That matter came 
before the same learned Judges and the judgment appears at page 
373 of the report. At page 374 their Lordships say "The second 
point urged is the question that in the circumstances of this case 
the petitioner should be declared a registered firm under Section 
26-A of the Act. The Assistant Commissioner refused to entertain 
the appeal against an order refusing registration, as no such appeal 
is provided for by Section 30 of the Act. It is true that the law 
has been altered by an amendment of the section made in Novem- 
ber 1933 ; but we have held in other similar references under 
Section 66 of the Income Tax Act, that according to Section 30, 
as it stood before the amendment in November, 1933, no appeal 
lay against an order refusing registration under Section 26-A of the 
Act and no reference is therefore maintainable to this Court arising 
out of the rejection by the income tax authority of an application 
to register under Section 26-A ”. ‘ 

Then they referred to various authorities and discussed the 
matter at some length and finally, the learned Judges said : "The 
Income Tax Act is a special enactment which gives the authorities 
siiecilic powers for purposes of assessment and these powers can 
only be attacked in the manner prescribed by the Act. Section 
30 provides for appeals against certain specific orders and it 
necessarily follows in our view that orders passed under sections 
which are not mentioned in Section 30, are not appealable and are 
therefore final in the sense that they cannot be reopened at any 
subsequent stage. We disagree with the proposition that an appeal 
against the final order of assessment justified the Income Tax 
Commissioner in re-opening by way of reference to us decisions 
relating to the method of assessment, which according to the 
scheme of the Act are final, merely because the assessment may 
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be founded upon them. We adhere, therefore, to our })roviously 
expressed view that under Section 30, before it was amended in 
November, 1938, it was not open to the Commissioner to refer to us 
under Section 66 a question arising out of a refusal to register a 
firm under Section 2G-A because the order was, at that time, not 
appealable under Section 30 and therefore final 

Those observations, in my opinion, dispose of the argument 
put forward by Mr. Banerji, whereliy he suggested that, as there 
was an appeal against the amount under Section 30 (1) as it origi- 
nally stood, there was, by implication, an appeal against the refusal 
of the Income Tax Oflicer to register the assessee as a firm, because 
that non-registration may have affected the amount of tlie assess- 
ment. We agree with the two decisions of the Lahore High Court 
to which I have just referred and we, accordingly, hold that prior 
to the amendment of Section 30 (1) in the month of November, 
1933, there was no right of appeal from the refusal on the part of 
the Income Tax Officer to register a firm under the provisions of 
Section 26-A of the Income Tax Act, 

That disposes of this matter and it is not uecessary that I 
should say anything more on the other point raised by Mr. 
Banerji. The answer to the case stated by the learned Commis- 
sioner of Income Tax is that we agree with his decision tliat 
there was no right of appeal against the order of the Income Tax 
Officer. 

As regards costs, 7 gold mohurs will be paid to the vakil 
instructing the two Advocates, and, to the two Advocates, such 
fees as have been actually paid. 

Dbebyshibe, C. J. — ^I agree. 

Bejerenoe answered aocordiwihj. 
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[In The Madbas High Couet.] 

JUPUDI KESAVA EAO 

V . 

COMMISSIONEE OF INCOME TAX, MAUEAS. 

Mfidhavan Nair, Officiating Chief Justice, Stone, J., and King, J. 

October 2, 1936. 

Income Tax — Hihotj Undivided Family — Death op 
Patdbk— Eitsiness Devolving on Son by Suevivoeship— Son, 
WHBTHEB Liable to be Assessed as Successor to Business 
— Indian Income Tax Act (XI op 1922), Section 26 (2) — “ Suc- 
cession”, Meaning op — Hindu and his Wipe, whether can 
Constitute a “Hindu Undivided Family”. 

The word “succession” as used in Section 86 (8) of the Indian 
Income Tax Act connotes a transfer of ownership and the person 
who succeeds another must have by such succession become the 
owner of the business which his predecessor was carrying on and 
which he, after the succession, carries on in such capacity. Con- 
sequently, there is no “succession” within the meaning of Section 
86 (8) where the business of a joint Hindu family devolves on a 
co-parcener by survivorship %mder Hindu Law. 

A and his son B constituted a Hindu undivided family. A 
died after filing a return but before assessment and the family 
business devolved on B by survivorship. Held, that B did not 
‘ succeed' to the business within the meaning of Section 86 {8) of 
the Income Tax Act and B was not liable to be assessed as succes- 
sor under Section 86 (8). 

Quaere : Whether B and his wife constituted a “Hindu 
undivided family or whether B was liable to be assessed as an 
individual. 

Oases referred to : — 

Abunachalam Chbttiae, V. E. S. A. E. v. Commissioneb op 
Income Tax, Madbas [1929] (8 LT.O. 441 ; 122 I. C. 739 : A.LE. 
1929 Mad. 769 ; 67 M.L.J. 300). 

Moolji Sioka, In re [1936] (3 I. T. E. 123). 

Vedathanni V . Commissioner of Income Tax, Madras 
[1933] (63 M. L. J. 542 ; 1 1. T. E. 70 ; I.L.E. 66 Mad. 1 ; 140 I. 
0. 70 ; A. I. E. 1932 Mad, 733). 

Case stated by the Commissioner of Incom'e Tax, Madras 
under Section 06 (3) of the Indian Income Tax Act [O.P.No 147 
of 1934.] 

In accordance with the High Court’s order the Commissioner of 
Income Tax, Madras referred the following case for the decision of 
the Hon’ble the Judges of the High Court under Section 66 (3) of 
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the Indian Income Tax Act, XI of 1922 (hereinafter referred to as 
‘the Act’). 

2. "The petitioner, J. Kesava Eao and his father, J. Gangayya 
constituted a Hindu undivided family. The family derived income 
from business in money-lending carried on at Bhimavaram within 
the jurisdiction of the Income Tax Officer, Masulipatam Circle. 
Gangayya was the manager of the undivided family and the assess- 
ments were made on him as representative of the family. 

3. For the assessment of the year 1932-33 (previous year 
Official year 1931-32) notice under Section 22 (2) of the Act was 
issued to J. Gangayya on 9th April, 1932. He filed return of 
income on 20th May 1932. Gangayya died on 15th July 1932 
before assessment could be made on him, leaving his son J. Kesava 
Kao, the petitioner, as the sole surviving member. After the death 
of his father, the petitioner continued to carry on the money- 
lending business which had been carried on by his father as 
the manager of the Hindu undivided family. Notices under 
Sections 22 (4) and 23 (2) of the Act were therefore issued to the 
petitioner on 7th December 1932 for the production of accounts, 
documents, etc. The petitioner complied with the notices and 
was assessed finally to income tax on the total and taxable income 
of Es. 50,550. The Income Tax Officer did not levy super tax on 
the excess over Es. 30,000 of the total income on the mistaken 
assumption that the petitioner, like his father, represented a Hindu 
undivided family. 

4. The petitioner appealed to the Assistant Commissioner 
objecting to the amount of the assessment on various grounds which 
are not relevant for the purposes of this reference. In the course 
of the appeal proceedings the Assistant Commissioner learnt that 
the petitioner had no children and that he did not represent any 
Hindu undivided family. The Assistant Commissioner therefore 
considered that the petitioner should have been assessed to super- 
tax as an ‘individual’ on the excess over Es. 80,000 of the total 
income. Accordingly he issued a notice to the petitioner, as re- 
quired by the proviso to Section 31 (3) proposing to levy supertax 
on the basis that the petitioner was an individual. The petitioner 
objected and contended that he was a Hindu undivided family and 
continued as such and should therefore be treated as such. In the 
course of the argument before the Assistant Commissioner the 
petitioner urged that he and his wife constituted the Hindu undi- 
vided family. The Assistant Commissioner overruled this conten- 
tion for the reasons stated in his order, an extract from which was 
filed as Exhibit A in 0. P. No. 209/33, on the file of the High 
Court referred to below. 

5. The petitioner then applied to my predecessor for a 
reference to the High Gourt on the 6 questions, (a) (6) (c) (d) and 
(e) mentioned in paragraph 5 of his petition alleged to be questions 
of law arising out of the Assistant Commissioner’s order. My 
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predeoeasor held that there was only one question of law arising out 
of the Assistant Commissioner’s order and that was whether the 
petitioner and his wife constituted a Hindu undivided family so as 
to be exempt from supertax in respect of income not exceeding 
lis. 76,000. This was the point raised in questions (6) and (c) of 
the petition. He accordingly made a reference on this question 
(0. P. No. 269/33). The High Court made no order on this refer- 
ence as it was not pressed. As regards the other questions (a), {d) 
and (e) raised in the application for reference, my predecessor 
declined to state a case on the ground that no question of law arose. 
A copy of his order is filed, marked Exhibit A. 

6. On the petitioner’s application to the High Court under 
Section 66 (3) for an order directing me to state a case, the High 
Court has, by its order dated 6th December, 1934, directed me to 
refer the following question : 

“ In the circumstances of this case, is the petitioner herein 
liable to be assessed under Section 26 (2) of the Indian Income-tax 
Act (XI of 1922) 

The question in this form was not raised either before the 
Assistant Commissioner or my predecessor. 

7. Sub-section (2) of Section 26 reads as follows : “Where 

at the time of making an assessment under Section 23, it is found 
that the person carrying on any business, profession or vocation 
has been succeeded in such capacity by another jierson, the assess- 
ment shall be made on such person sncceeding, as if he had been 
carrying on the business, profession or vocation tbronghont the 
previous year," and as if he had received the whole of the profits for 
that year ”. . 

That there can be a succession within the meaning of this 
sub-section by operation of law (inheriting a business, profession or 
vocation) as well as by act of parties (transfer inter vivos of a 
business, profession or vocation) has been laid down in Maharaja- 
dhiraja of Darhhanga v. Gommissioner of Income Tax, Bihar 
and Orissa. The petitioner’s contention appears to be that he 
having got the entire business by survivorship under Hindu 
Law, his case would not fall under Section 26 (2). In other 
words, there cannot be a succession by a person to something of 
which he was in part the owner already. I am not aware of any 
authority for this principle. It appears to me that the petitioner, 
considered as an individual, (which he now unquestionably is), is a 
person distinct from the undivided family of which, before the 
death of his father, he was a member and therefore that the terms 
of the section, which require succession by o-ne person to another, 
are satisfied. I am fortified in this view by the judgment of this 
Court in the case of V. B. S. A. B. Arunaohalam Ohettiar v. 
Commissioner of Income-tax, Madras (3 I. T. 0. 441 at page 448,) 
in which it was held that “ in cases where there has been a parti- 
tion of an undivided Hindu trading family Section 26 applies In 

I— 43a 
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this case, although there has been no partition, the essential facts 
are the same, vis,, that a business, formerly the property of a 
Hindu undivided family, has become the property of one of its 
members. I am of the opinion that tlie Hindu undivided family 
(consisting of the petitioner and his father) which originally carried 
on the business was succeeded m such capacity by the petitioner 
within the meaning of Section 26 (2) and that the question should 
be answered accordingly. ” 

This petition was heard on the 19th day of Beptcmbor and 
having stood over for consideration, the Court delivered the follow- 
ing 

Judgment, 

Madhavan Nair, Oeeg., 0. J. — The question referred to us is. 

‘ In the circumstances of this case is the petitioner herein liable to 
be assessed under Section 26 (2) of the Indian Income Tax Act ? ’ 

The circumstances are these ; The petitioner, J. Kesava Eao, 
and his deceased father J. Gangayya constituted a Hindu undivided 
family deriving income from money-lending business. Gangayya 
was the manager of the family and the assessments used to be 
levied on him as representative of the family. For the assessment 
of the year 1932 — 33 (accounting year 1931 — 32) notice was issued 
to Gangayya under Section 22 (2) of the Income Tax Act on the 
9th April, 1932, and he filed his return on the 20th May, 1932 
showing a net income of Es. 12,766. Gangayya died on the 15th 
July, 1932, before assessment could be levied on him. After his 
death the petitioner continued to carry on the business. Notices 
were thdn issued to him under Sections 22 (4) and 23 (2) of the 
Act. He complied with these notices and was finally assessed to 
income tax on a total taxable income of Es. 60,650. The Income 
Tax Officer did not levy on him super tax on the excess over 
Es. 30,000 of the total income on the assumption that the petitioner 
like his father represented a Hindu undivided family. 

The petitioner appealed to the Assistant Commissioner object- 
ing to the amount of the assessment. In the course of the iifipeal 
he learnt that the petitioner had no children or brothers. In the 
circumstances he considered that the assessment should have been 
made on the petitioner as an individual and not as a Hindu undivided 
family, since in his opinion after the death of the petitioner’s father 
in July, 1932, the Hindu undivided family ceased to exist and the 
petitioner became the sole surviving member of the original Hindu 
undivided family. He therefore issued a notice to the petitioner 
under Section 31 (3) proposing to treat him as an individual and 
levy super tax accordingly. The petitioner contended that himself 
and his wife constituted a Hindu undivided family and that there- 
fore the assessment made on him as a Hindu undivided family was 
correct. The objection was overruled and the supertax was levied 
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accordingly. The question arising for decision is whether in these 
circumstances the petitioner is liable to be assessed under Section 
26 (2) of the Indian Income Tax Act. 

Sub-Section 2 of Section 26 of the Income Tax Act is as 
follows : ‘ Where, at the time of making an assessment under 
Section 23, it is found that the person carrying on any business, 
profession or vocation has been succeeded in such capacity by an- 
other person, the assessment shall be made on such person succeed- 
ing, as if he had been carrying on the business, profession or voca- 
tion throughout the previous year, and as if he had received the 
whole of the profits for that year.” 

In support of his contention that he is not liable to assessment 
under the above section the petitioner urges two points. In the 
first place he contends that inasmuch as he got the entire business 
by survivorship under Hindu Law he cannot be said to have 
‘ succeeded ’ to the business within the meaning of that term as 
used in the section. In other words, he argues that there cannot 
be a succession by a person to something of which he was in part 
the owner already. His next contention is that for the application 
of the section a person carrying (wn any business, profession or 
vocation should be succeeded in such capacity by another person, 
that he alone or he and his wife would constitute a Hindu 
undivided family just as he and his father constituted one before 
that, the Hindu undivided family remaining the same both before 
and after the death of his father, the terms of the section are not 
satisfied and that therefore he is not liable to be assessed under it. 
If either of these points is decided in his favour he would succeed 
in the reference. 

The counsel for the Commissioner meets the above points by 
saying that the petitioner, considered as an individual which he 
now unquestionably is, is a person distinct from the undivided 
Hindu family of which before the death of his father he was a 
member, that he cannot by himself alone or even with his wife 
constitute a joint Hindu family, that he has succeeded to the busi- 
ness in the sense in which the terms ‘ succeeded ’ is ordinarily 
understood and that he is therefore liable to be assessed under 
Section 26 (2). 

Both the questions raised are not free from difficulty. Section 
26 (2) has not been very happily worded. The term ” the person 
carrying on any business, profession or vocation has been succeeded 
in such capacity by another person” may well suggest that what is 
contemplated is merely succession in the management of business 
by another person, but obviously that cannot have been the inten- 
tion of the Legislature. It appears to us that the word ‘succession’ 
as used in the section connotes a transfer of ownership and the 
person who succeeds another must have by such succession become 
the owner of the business which his predecessor was carrying on 
and which he after the succession carries on in such capacity, that 
is, the capacity as owner. If this view is correct, as we think it is. 
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then it seems fairly clear that the undivided Hindu family which 
was carrying on business has not been ‘succeeded’ in such capacity 
by the petitioner as the petitioner was himself in part the owner of 
the property already and as such there has been no transfer of 
ownership m the business as he has become entitled to it by survi- 
vorship. No authority I'elevanl for deciding the point has been 
cited by either side. The decision relied on by the Commissioner 
in V. B. 8. A. B. Arunachalam Chettiar v. Commissioner of Income- 
Tax, Madras in which it was held that in cases where there has 
been a partition of an undivided Hindu trading family, Section 26 
applies, does not help him, for those are not cases where onp party 
gets the property of another by survivorship. It would therefore 
follow that the petitioner has not ‘succeeded’ to the business of his 
father within the meaning of Section 26 (2) of the Act and is not 
therefore liable to be assessed under that section. 

In the above view it is not necessary to decide the poin t whether 
the petitioner himself, or with his wife, does not constitute an 
undivided Hindu family — the second point raised in the case. 
However, as the point was argued for some lime we will briefly 
refer to the arguments. The petitioner’s counsel is prepared to 
argue that the petitioner by himself would constitute an undivided 
Hindu family ; but in the present case he contends it is not neces- 
sary for him to go so far as the petitioner has iiis wife living and 
they together, he argues, would certainly come within the descrip- 
tion of an undivided Hindu family. This argument is not without 
force, and would seem to have some authority to support it. 
Strictly speaking, it is not difficult to conceive of the petitioner 
singly as a member of an undivided Hindu family; that ho was a 
member of an undivided family when his father was living 
cannot be disputed; that family has never been divided and 
the petitioner though lie is the only one living now may well be 
said to represent in his person the undivided Hindu family. But 
it is not necessary to pursue this line of thought as, already stated, 
the petitioner has his wife living, and do they not taken together 
constitute an undivided Hindu family ? If a son is born to thexji 
there cannot be any doubt that there would come an undivided 
Hindu family in existence and so it is said that potentially tliore 
is an undivided family now in existence. On the other hand, it is 
urged that when the original undivided family is reduced to a single 
member the property of the family loses its character of joint 
family property and the sole remaining member is reduced to the 
position of an individual owning those properties ; and that his wife 
does not in any manner form a member of an undivided Hindu 
family. It is argued that the wife or widow of a co-parcener has 
only a right of maintenance and has no substantial rights to the 
property of the family. This argument assumes that the term ‘un- 
divided .mndu family’ should be limited to a family of co-parceners, 
ihe petitioner s contention seems to be supported by an observa- 
taon of Eambsam, J., in. Vedaihanni v. Commissioner of Income 
Max, Madras, In that case the first question referred to 
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the High GourL was whether the mamteaaace and arrears of main- 
tenance received by a widow of a member of a joint undivided 
Hindu family is not exempt from taxation under Section 14 (1) 
and other sections of the Act. In deciding that point the learned 
Judge expressed the view that the contention that even where the 
family is reduced to a single male member there is still a joint 
family, at any rate where there are a number of widows and other 
persons entitled to maintenance, is not untenable. This question 
did not directly arise for decision before the learned Judge. After 
the arguments were over Mr. Sastri on behalf of the Income Tax 
Commissioner brought to our notice a judgment of the Calcutta 
High Court in the Income Tax Reports, Vol. Ill at page 123, which 
seems to support the view that he has been contending for, namely, 
that the undivided Hindu family contemplated in the Income Tax 
Act is an undivided Hindu co-parcenery. In the present case it is 
not necessary to decide which of ihe above contentions should be 
accepted, as we have decided the first point raised by the petitioner 
in his favour and that is enough to dispose of the case. 

We should accordingly answer that in the circumstances of 
this case the petitioner is not liable to be assessed under Section 26 
(2) of the Indian Income Tax Act, He is entitled to his costs of 
Es. 260 and the refund of Rs. 100 deposited by him. 

Stone, J. — I agree. 

Kim, J* — I agree. 

Reference answered according L} 


1—44 
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[In the Madbas High Court.] 

L. C. T. S. P. SUBEAMANZAM GHETTIAE 

V. 

OOMMIBSIONBB OF INCOME TAX, MADEAS. 
Madhavan Nair, Offg, O.J., Stone and King, JJ. 

September 18, 1935. 

Income Tax — Foreign Eemittanoe — Bischaeqe on IIbitxsh 
Indian Debt bt Hundi Deawn on Assbssbe’s Business outside 
British India— Oonstbuoiivb Eemittanoe — Indian Income 
Tax Act (XI op 1922), Section 4. 

The assessee carried on bueiness at Tinnevelly in British India 
and at Penang, outside British India. To discharge a debt of the 
Tinnevelly shop he issued two hundies on his Penang shop and the 
Penang shop paid the amount to the creditor at Penang. The 
transactions were recorded in the Pena/ng folio of the Tinnevelly 
boohs and the Tinnevelly folio of the Penang books. The profits at 
Penang were also sufficient to cover the payment : 

Held, on a reference by the Commissioner of Income Tax, that 
the sum of money so paid at Penang should be treated as a remit- 
tance of foreign profits to British India and was assessable to 
income tax under Section 4 of the Indian Income Tax Act as 
income received by the assessee within British India. 

Hall v, Marians (18 Tax Cases 148) distinguished. 

Case stated by the Commissioner of Income Tax, Madras, 
under Section 66 (3) of the Indian Income Tax Act (XI of 1922), 
0. P. No. 8 of 1936. 

P. B. Srinivasan, for the assessee. 

Patanjali Sastri for the Commissioner. 

In accordance with the High Court’s order the CommisRionor 
of Income Tax, Madras referred the following case for the decision 
of the Hon’ble the Judges of the High Court under Section 06 (3) 
of the Indian Income Tax Act, XI of 1922 (hereinafter referred to 
as the Act). 

“ 2. The petitioner is the manager of a Hindu undivided 
family residing at Kandanur in the Bamnad District. He carries 
on money lending business at Tinnevelly (his principal place of 
business) and at Penang, Straits Settlements. He is also a partner 
in two money lending fii-ms, the L. Em. Ot. Firm, Eangoon and 
the L. Em. Ot. Firm, Thonze carrying on business in Burma. 

3. The reference arises out of the inclusion in the additional 
assessment made upon the petitioner for the year 1932-33, jire- 
vious year, Tamil year Prajothpathi, (13 — 4—1931 to 12 — 4 — 1932) 
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of a sum of Es. 13,730-11-6 being the amount paid by the peti- 
tioner’s Penang shop in respect of 2 hundies drawn by him. The 
facts relating to this are as follows : 

In or about July 1931, the trustee of the M. N. S. A. Em. 
Patasala, a school conducted at Knnnakudi in British India very 
noar the petitioner’s Tinnevelly shop, deposited Es. 13,623 with 
the petitioner’s shop at Tinnevelly. This was credited in the Tiune- 
volly ledger to an account styled “ Box pathu (Dr.) varavu (Or) 
account ”. This money was retained in Tinnevelly and was utilised 
for the Tinnevelly business. A few months later, in October 1931, 
the trustee wanted the money back. Instead of giving him cash 
the petitioner gave him two hundies for Es. 13,592-15-3 being the 
amount due to the trustee (including interest) and thus discharged 
the debt due to the trustee. The hundies were drawn by the 
petitioner on his Penang shop in favour of the trustee of the 
Patasala. The trustee sent these hundies to a banker 
K. Al. Rm. Penang, for collection. The petitioner’s Penang shop 
piwd the amount covered by these hundies to E. Al. Em. on 23rd 
Purattasi, Prajothpathi (October 1931). The amount paid including 
interest from the date of the hundi till the date of payment less 
discount was Es, 13,730-13-6. This was debited to the “ Box 
Account” in the Tinnevelly ledger mentioned above on 17th Arpasi, 
Prajothpathi November 1931 and that account was closed. 

The petitioner’s ledger of the Tinnevelly shop contains a folio 
headed “ Penang L. Ot. Sp.” wherein the amounts received by 
the Tinnevelly shop from Penang are credited and the amounts 
sent by the Tinnvelley shop to Penang are debited. When the 
petitioner’s “ Box Account ” in Tinnevelly was debited with 
Ra. 13,730-13-6 (amount covered by the 2 hundies) on 17th Arpasi 
Prajothpathi, a corresponding credit was made in the “ Penang L. 
Ct. Sp.” folio along with another sum of Es. 25,000/- also received, 
by means O'! bundles from Penang. Two months later i.e., towards 
the close of the year of account, the petitioner transferred to Pen- 
ang an equivalent sum out of the collections of his business in 
Rangoon and the account was balanced. In the Penang books 
there is a folio corresponding to the one in the Tinnevelly books. 
The amounts covered by the hundies were shown in this folio as 
remittances made to Tinnevelly and amounts transferred from 
Rangoon were shown as receipts from Tinnevelly. This account 
was also balanced a^t the end of the year like the corresponding one 
in the Tinnevelly ledger. 

The petitioner did not dispute before the Income Tax Officer 
that the profits in Penang were sufficient to cover the remittances. 
The Income Tax Officer therefore held that the amount of the two 
hundies, Es. 13,730-13-6 and the sum of Es. 25,000/- mentioned 
above came out of the profits of the Penang firm and assessed 
them accordingly. 

4. The petitioner appealed to the Assistant Commissioner 
and contended (1) that the remittances from Penang had been made 
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in the course of current dealings between the petitioner’s business 
at Penang and Tinnevely, (2) that therefore they must be regarded 
as having been sent from capital, (3) that there were no profits out 
of which the remittances could be made, (4) that the fact ihat the 
amount was used for businesss purposes and was returned in the 
same year indicated that the petitioner had no intention to draw 
profits and (5) that the sum of Es. 13,831, was not a remittance 
out of profit according to the decision in Mulianchand Johvn/iual 
V, Commissioner of Income Tax, Bengal (5 I. T. 0. 154). 

The Assistant Commissioner found that the profits available 
for remittance exceeded $ 1,00,000, that the amounts paid by 
Penang on behalf of Tinneveliy were not identifiable with petitio- 
ner’s capital in Penang and that therefore they were rightly presu- 
med to have come out of profits. In regard to Ks. 13,731, the 
amount covered by the two hundies, he found that there was a 
constructive receipt in British India. He therefore confirmed tlie 
assessment and dismissed the appeal. An extract of his order is 
filed, marked Exhibit A. 

5. The petitioner then filed an application under Section (5(> 
(3) of the Act and requested me to state a case and refer 3 questions 
alleged to be questions of law, arising out of the Assistant Commis- 
sioner’s order. The points raised in questions (2) and (3) were in 
regard to the assessment of Es. 13,730 and Es. 25,000 mentioned 
above, I declined to state a case on the ground that no question of 
law arose. An extract of my order is filed, marked Exhibit B. 

6. The petitioner then moved the High Court under Section 
66 (3) of the Act to direct me to refer 3 questions marked (a), (/>} 
and (c) in the petition and the High Court has by its order dated 
18th March, 1935 directed me to state a case and refer one of tlie 3 
questions which is as follows :~ 

“ Question (c) , Whether the sum of rupees thirteen thousand 
seven hundred and thirty (Es. 13,730) paid by the Penang firm at 
Penang to a creditor of the Tinneveliy firm can be treated as a 
remittance of foreign profits in Britisli India? ” 

No question in this form was framed in the application addres- 
sed to me under Section 66 (2). 

7. The point for decision appears to be whether the amount 
in question was received in British India in the year of account. 
The petitioner contends that it was not so received ; and I under- 
stand that in so contending he relies upon the decision printed 
at 18 Tax Oases p, 148 (Hall v. Marians), That was a case in 
which a lady who had overdrawn her account with the National 
Bank of India in London arranged to have the overdraft trans- 
ferred to ihe Colombo branch of the same Bank where it was 
discharged. The facts in this case are not similar. The petitioner’s 
indebtedness to the Patasala was not transferred to Penang. He 
discharged that indebtedness in British India by the issue of a 
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handi drawn on his Penang shop. The issue of this hnndi, which 
was a negotiable instrument, is what distinguishes this case from 
tlie case cited. What ihc petitioner did was to utilise in British 
India monies available to him in Penang; and his doing so to my 
mind implies a constructive receipt of those monies in British India. 
If that is right, the fact that money was sent two months later 
from Kangoon to Penang is irrelevant. The Penang shop has 
sufficient profits and there is no evidence to show that the money 
paid by the Penang shop for the hundies was capital. I am there- 
fore of opinion that the sum in question should be treated as a 
remittance of foreign profits to British India in the year of account.” 

This petition coming on for hearing the Court delivered the 
following : 

JunOMBNT. 

Maditavan Naie, J The question referred to us is whether 

the sum of Rs. 13,730 paid by the Penang Pirm at Penang to a cre- 
ditor of the Tinneveily Firm can be treated as a remittance of 
foreign profits in British India. 

The question arises with reference to the inclusion in the 
additional assessment made upon the petitioner for the year 1932-33 
(previous year 13 — 4—31 to 12 — 4 — 32) of this sum which is the 
amount paid by the petitioner’s Penang shop in respect of two 
hundies drawn by him in the following circumstances. In or about 
July 1931 the trustee of apaiasala at Kunnakudi deposited certain 
monies with the Tinnevelly shop of the assessee. The trustee 
carries on money-lending business outside India at Penang, Ran- 
goon and Thonze. When he applied for repayment of the money 
the petitioner issued two hundies on his Penang shop for the 
amount due with interest, namely, Rs. 13,730. The Penang shop 
paid these amounts on 9 — 10 — 1931. 

The transactions relating to the discharge of the debt and the 
payments were recorded in the Penang folio of the Tinnevelly 
books and in the Tinnevelly folio of the Penang books as mentioned 
in the reference. The petitioner did not dispute before the Income 
Tax Officer that the profits in Penang were sufficient to cover the 
remittances. 

The point for determination is whether the amount in question 
was received in British India in the year of account within the 
moaning of Section 4 (2) of the Income Tax Act. The petitioner 
contends that it was not so received relying on the authority of 
the decision in Hall v. Marians (18 Tax Oases 148). That case is 
clearly distinguishable. In that case a lady who had overdrawn her 
account in the National Bank of India in London instructed that 
Bank to transfer the loan to her current account with its Colombo 
branch and this was carried out by cross entries in the books of the 
two offices. A small credit balance in Colombo was thereupon 
converted into a debit balance and a few weeks afterwards the 
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overdraft and the interest aecrned thereon were discharged out of 
the proceeds of the sale in Colombo of certain Indian bonds held 
by her. It was held that the proceeds of the sale of bonds had not 
been received in the United Kingdom within the meaning of Eule 
2 of Case V. On the facts the present case is altogether different 
from this case. The petitioner’s indebtedness to the trustee of the 
patasala was not transferred to Penang as it was in the English 
case. What happened here was that the indebtedness in British 
India was discharged by the issue of a hundi drawn on the Penang 
shop. Discharge of a debt by issuing hundics is well-known in 
commercial circles as the discharge of a debt. In the circumstances 
of the case the debt remained an Indian debt and i t was discharged 
by the issue of a hundi in India. What the petitioner did was to 
use in British India monies available to him in Penang and this, in 
our opinion, amounts to a receipt in India by the assessee of Iiis 
gaiiis outside British India. It was argued that it must be under- 
stoo'd that the parties had agreed to have the debts discharged out 
of India and that therefore there was no constructive receipt of the 
monies in question in India. The idea of a special arrangement 
between the parties should be excluded because of the fact that a 
hundi was issued in India in discharge of the debt. 

I was then argued that in order to come within the meaning 
of the term ‘ received ’ as used in Section 4 of the Income Tax Act 
there must be an actual transfer of the money in question and the 
receipt of the sum in India. No authority in support of that con- 
tention has been cited to us. The decision in 8 Indian Tax Cases 
103, having regard to the facts of the case, does not support this 
contention. 

We would therefore hold that the sum of Bs. 13,730 mention- 
ed in the reference should bo treated as a remittance of foreign 
profits in British India. We answer the question accordingly. The 
Commissioner will get Es. 250 for costs from the assessee. 

Stone, J. — I agree. 

King, J. — I agree. 

Be/erence answered accordingly. 


[In the Madras High Court.] 

GENEEAL COEPOEATION LTD. 

V. 

COMMISSIONEE OE INCOME TAX. MADEAS. 
Madhavan Nair, Oifg. C. J., Stone and King, JJ. 
September 17, 1936. 

Income Tax — Business Expenditure — Expenditure In- 
curred WITH A View to Eesume Business which has Ceased 
TO Work — Whether Adlowablb Deduction Against Profits 
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Income Tax Act (x^I op 1922), Sections 10 (2) (ix) and 24. 

A company was formed for the purpose^ inter alia, of searching 
Jor, winning^ working and geitmg mica. In November^ 1987 the 
production oj mica was stopped owing to a cyclone. With a view 
to resume the production the company did some prospecting work 
in the year of account {1928 — 1929) keeping a reduced staff and 
incurred an expense of Its, S,42() by way of salary, wages, legal 
expenses, depreciation etc. The income tax authorities refused to 
deduct this amount from the pro fids of the company's other business 
on the ground that, as the business of mining mica was stopped in 
1927 and not resumed, the expenditure incurred was of a capital 
nature and not one incurred in the carrying on of a business : 
Held, that having regard to the circumstances of the present case, 
the expenditure incitrred by the company was incurred in the carry- 
ing on of the mica business, and was allowable as a deduction 
against the profits and gains of the assessees^ other business, even, 
though there was a period of inactivity in the carrying on of the 
business and the business was not in fact resumed after the ex- 
penses had been incurred. 

The question whether the business was being carried on must 
depend in each case on its own facts and not on any general theory 
of law. 

Mahalaksemi Textile Mills Ltd., In re [19321 (6 I. T. 0. 
83) distinguished. 

Case stated by the Commissioner of Income Tax, Madras 
under Section 66 (3) of the Indian Income Tax Act. 

In accordance with the High Court’s order dated December 3, 
1931, the Commissioner of Income Tax, Madras, referred the 
following case for the decision of the Hon’ble the Judges of the 
High Court under Section 66 (3) of the Indian Income Tax Act, 
1922 


“ 2, The petitioner is a company (hereinafter called the com- 
pany) incorporated under the Indian Companies Act. It carried 
on business in motor accessories at Madras, Bombay, Coimbatore 
and Ootaoamund and in mica mining at Nellore. The 
mining business at Nellore was started in November, 
1926. The mines were worked till November, 1927 when 
this business was stopped on account of a cyclone. Till 1930-31 
the .company was assessed by the Income Tax Officer, Bombay, 
as liombay was its principle place of busmess ; but in 1980-31, 
the principal place of business was changed to Madras. The case 
was therefore transferred to the file of the Income Tax Officer, II 
Circle, Madras' and thereafter the company is being asses- 
sed by that officer. The business in motor accessories was 
handed over to another company, the Champion Automobiles 
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Limited, Madras, in 1933-34 and this company is now only a share- 
holder in the Champion Automobiles Limited and is not conduct- 
ing any other business of its own. 

3. The question under reference arises out of the assessment 
of the year 1929-30 (previous year, official year 1928-29). This 
assessment was original ly made by the Income Tax Officer, Bombay, 
on a total income computed at Es. 11,187. In arriving at this 
figure he allowed Es. 5,420 being the loss from the mica mining 
at Nellore, against the profits from the Company’s other business. 
This loss was entirely made up of expenses on account of salary 
and wages, depreciation, legal expenditure etc. There was no credit 
entry representing receipts. A copy of the profit and loss account 
is filed, marked Exhibit A. The Income Tax Officer, II Circle, 
Madras, to whom the file had been transferred for the assessment 
of the year 1930-31, considered that there.had been an under- 
assessment in the year 1929-30. He therefore took action under 
Section 34 of the Act and assessed the company on a total income 
computed at Es. 18,932. He disallowed among other things, 
Es. 5,420 (the loss of the mining business at Nellore) on the ground 
that the loss was a capital nature and not a loss incurred in the 
regular course of business as the company had not done any min- 
ing business in the year of account. 

4. In appealing to the Assistant Commissioner, the company 
did not deny that the mica mining business had stopped in 
November, 1927, but alleged that after that date some prospecting 
had been done, with a view to a possible future resumption of the 
business. The Assistant Commissioner held that the expenditure 
incurred in prospecting for mica was of a capital nature. He 
therefore confirmed the Income Tax Officer’s finding but on other 
grounds reduced the assessment to Es. 15,782. A copy of his order 
is filed marked Exhibit B. 

5. The company thou filed an application before me under 
Section 66 (2) of the Act and required me to state a case and refer 
the following questions for the decision of the High Court. 

“ Whether the sum of Es. 5,420 shown under the head 
“Nellore loss” and referred to in the profit and loss statement of 
the applicants is a capital expenditure or whether the same repre- 
sents establishment and office contingencies actually incurred by 
the applicants and is therefore exempt from tax.” 

I declined to a state case on the ground that no question of 
law arose. A copy of my order is filed, marked Exhibit C. 

6. The company thereupon moved the High Court under 
Section 66 (3) of the Act and in its order dated 23rd April, 1934, 
the High Court called for a finding on the following points, viz., 

“ With what intention the assessee company incurred the 
expenses during the year of assessment ? ” 
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My finding was that the company intended to resume the busi- 
ness of mica mining if conditions and prospects proved favourable 
and thiit the expenditure had been incurred with that intention. 
A copy of my finding is filed, marked Exhibit D. 

7. With reference to the above finding the High Court in its 
order dated 3rd December 1934 has now directed me to state a 
case and refer the following question: — 

“ Where an assesses carrying on a mica business is obliged to 
stop it on account of a cyclone but still incurs expenditure during 
the year of account with the intention of resuming the same if 
conditions and prospects proved favourable but the business in fact 
was never resumed, is the expenditure so incurred allowable as a 
deduction against the profits and gains of the assessee’s other 
business ” 

The question framed is different from the one propounded by 
the company in its application dated 26th February, 1932. 

8. Presumably it is not suggested that the expenditure incur- 
red in connection with the mica mining business can, as such, be 
brought into the computation of the profits and gains of the other 
business. I take it therefore that the question propounded is whe- 
ther on the facts of this case, a loss was sustained in the mica 
business in the year ending March 31, 1929, which could be setoff 
against the profits and gains of the other business. 

9. Tax is payable by an assessee under the head ‘ business ’ 
“ in respect of the profits and gains of any business carried on 
by him ’’ : (Section 10). Similarly a loss under this head, to be 
allowable, must result from carrying on a business. The finding 
in this case is that the mica mining business was not carried on 
in the year ending March 31, 1929. The question framed seems 
til eref ore to reduce itself further to a question whether that finding 
is correct. 

10. The facts on which I rely are that the business was 
stopped in November 1927 and was not resumed. There is a 
further fact, that the company intended, at some future date 
to start the business again, if that should seem likely to prove a 
profitable undertaking. But a person not actually carrying on a 
business cannot be said to derive present profit or loss either from 
a business that he carried on in the past or from a business that he 
contemplates carrying on in the future. I submit, therefore, that 
the finding is correct and that the question should be answered in 
the negative. 

11. The case appears to be governed by the decision of this 
Court in the case of the Mahalahshmi Textile Mills Ltd. v. Oow- 
missionef of Income Tax, Madras. The fact that in that case the 

1-45 
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business which the company intended to start was a new one, 
whereas in the present case the intention was to restart an old 
business, does not make any difference so far as the principle is 
concerned.” 

Judgment. 

Madhavan Haie, J. — The question referred to us by the In- 
come Tax Commissioner is : 

“ Where an assessee carrying on a mica business is obliged to 
stop it on account of a cyclone but still incurs expenditure during 
the year of account with the intention of resuming the same if 
conditions and prospects proved favourable, but the business in 
fact was never resumed, is the expenditure so incurred allowable 
as a deduction against the profits and gains of the assesseo’s other 
business ? ” 

The facts are these : The assessee is a company incorporated 
under the Indian Companies Act. The company carried on busi- 
ness in motor accessories at Madras, Bombay, Coimbatore and 
Ootacamund, and in mica mine at Nellore In this reference be- 
fore us we are concerned with a sum of Es. 5,420 which the com- 
pany claims it is entitled to deduct for expenses incurred in 
carrying on the mica business. The mining business was started 
at Nellore in 1926. It was worked till November 1927 when the 
production was stopped on account of a cyclone. With a view 
to resume the production the company did some prospecting work 
and incurred an expenditure of Es. 5,420 in 1928-29. The amount 
was made up of the expenses on account of salary, wages, legal 
expenses, depreciation, etc. It may be mentioned here that pro- 
duction was not resumed by the company. Till 1930-31 the com- 
pany was assessed to income tax by the Income Tax Officer of 
Bombay as ib had its principal place of business at Bombay. In 
,that year ihe principal place of business was changed to Madras 
and the duty of assessing the company to income tax for 1930-31 
fell to the Income Tax Oflicer in Madras. In 1928-29 the Bombay 
Income Tax Officer allowed the sum of Es. 5,420 being the loss 
of the mica business at Nellore against the profits of the company’s 
other business. When the assessment for the year 1930-31 was 
taken up the Madras Income Tax Officer took action under 8cction 
34 of the Income Tax Act and assessed the company for a totud 
income of Es. 18,932 disallowing the sum of Es. 5,420 on the 
ground that the loss was of a capital nature and not loss incurred 
in the course of busiuess as the company did not do any business 
m the year of account. This order was confirmed by the Assis- 
tant Commissioner. 

On the previous occasion when this Court was moved under 
Section 66 (3) of the Income Tax Act, a finding was called for 
on the point with what intention the assessee company incurred the 
expenses during the year of assessment ? The finding returned was 
that ‘ the company intended to resume the business of the mica 
mining if conditions and prospects proved favourable and that the 
expenditure had been incurred with that intention After the 
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receipt of this findiag this Court directed the Commissi oner to refer 
the point stated at the beginning of this judgment. 

The question for decision is whether the assesseein the circum« 
stances of the case may be said to have been carrying on the busi- 
ness of the mica raining, during the year in question, for it is clear 
that the loss to be allowable must result from the carrying on of a 
business (Section 10). It is argued on behalf of the Commissioner 
that the mica mining business originally carried on by the com- 
pany as one of its businesses came to an end in 1927, that it was 
not resumed at all, and that in the circumstances the expenses 
incurred with a view to resume the business must be considered to 
be loss of a capital nature incurred by the company and not a loss 
incurred in the course of business as the company had admittedly 
not done any business in 1928-29. In our opinion this argument 
cannot be accepted. According to its memorandum one of the 
objects of the company was to search for, win, work and get mica. 
When production was stopped by a cyclone, the company started 
prospecting to find out whether the business can be carried on, and 
incurred, the expenses in question, with a view to resume produc- 
tion. How can it then be said that the business had stopped ? It 
is admitted that the old staff of the company doing the mica busi- 
ness was maintained by it on a reduced scale, the work of prospect- 
ing was done by that staff, and that the expenses were incurred in 
trying to see whether the production can be resumed. It appears 
to us that the fact that there was some period of inactivity in 
the carrying on of the business does not really affect the ques- 
tion, nor is the question affected by the consideration that the 
business was not resumed after the expenses had been incurred. 
'I'he case relied on, MahalaJcsJmi Textile Mills Ltd., In re (0 
l.T.C. 83) in the Commissioner’s reference is not to the point, 
for in that case, the company started a new business altogether. 
Ifixpenses incurred in connection with the re-starting of an old 
business as in the present case though it was not resumed after- 
wards, should be treated on a different footing. It is not necessary 
to discuss the various illustrative cases brought to our notice as the 
decision whether the business was being carried on must depend 
in each case on its own facts and not on any general theory of law. 
Having regard to the circumstances of the present case we think 
the expenditure incurred by the company in 1928-29 was with 
rcsjtcct to the carrying on of the mica business which it carried on 
along with its other business and the amount is therefore allow- 
able as a deduction against the profits and gains of the assessee’s 
other businoss. We answer the question accordingly. Theassessoe 
will got Its. 250 for his costs and he will also get refund of the 
Its. 100 deposited by him. 

Htohk, J. — I agree. 

Kino, J. — I agree. 


Be/erenoe answered accordingly. 
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[In The Oudh Chief Court.] 

COMMISSIONER OF INCOME TAX, C.P. anp U.P. 

V, 

LAL SURESH SINGH. 

Srivastavca and Eai-uI-Hasan, JJ. 

September 17, 1935. 

Impartible Estate — Allowance Paid to Junior Member 
— Whether ‘ Agricultural Income ’—Income Tax Act (XI 
OP 3922), Sections 2 (1), and 4 (3) (viii). 

Where the holder of an impartible estate agreed to pay a 
certain monthly allowance to his younger brother, and his heirs 
for their maintenance out of the income of the estate, in consider- 
ation of the latter giving up all claims to any share in the estate., 
and this allowance had further been made a charge on the estate : 

Held, that the maintenance allowance so paid out of the in- 
come of the estate was not “ agricultural income " within the 
meaning of the Income Tax Act. 

Oases referred to: 

Maharaj Kumar Gopal Saran Nabain Singh v. Commis- 
sioner OF Income Tax, Bihar & Orissa 1193.5] (1936 I.T.R. 237 ; 
156 I.C. 856 ; A.LR. 1935 P.C. 143 ; I.L.R. 14 Pat. 552). 

Saltanat Begum, In re [1933] (1933 I.T.R. 379; 140 I.C. 
661 ; A.I,R. 1933 Ondh 475.) 

References (No. 1 of 1934 and No. 3 of 1936) made by the 
Commissioner of Income Tax, U.P. & C.P. 

H. 8. Gupta, Government Advocate, for the Commissioner of 
Income Tax. 

Hyder Hussain, for the opposite party. 

Judgment ; — These are references by the Commissioner of 
Income Tax, U.P. and C.P., in the matter of assessment in the 
case of Lai Suresh Singh of Kalakanbar. 

The material facts of the case are that on October 7, 1929, 
two reciprocal deeds of agreement were executed, one by Lai 
Suresh Singh in favour of his elder brother Raja Avadhesh Singh 
ofKalakankar and the other by Raja Avadhesh Singh in favour of 
Lai Suresh Singh. The substance of these agreements is that Lai 
Suresh Singh gave up' all claims to any share in the Kalabankar 
estate, and in consideration thereof Raja Avadesh Singh agreed to 
pay Lai Suresh Singh for his lifetime Rs. 60(5 monthly out of the 
profits of the estate. It may be mentioned that after the death of 
Lai Suresh Singh this amount was to be reduced to Rs. 300 
monthly which was to be payable to his heirs. The income tax 
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authorities held that the annuity received by Lai Suresh Singh 
under the agreements above referred to constituted income which 
was assessable to income tax. Lai Suresh Singh on the other 
hand contended that it was exempt from assessment firstly, on the 
ground that lie received it as a member of an undivided Hindu 
family and secondly, because it was agricultural income. The 
Commissioner of Income Tax has accordingly referred the follow- 
ing questions for the decision of this Court: 

^'In the circumstances of this case is the allowance exempt 
either 

(<t) as income received by the assessee as a member of a 
Hindu undivided family within the meaning of Section 14 (1), or 

{b) as agricultural income with the in purview of Section 2 
(1) read with Section 2 (3) (viii) of the Act 

These references were put up before us on February 27, 
last. On that date Mr. Haidar Husain, Counsel for the assessee, 
stated that he did not press his plea for exemption from assessinent 
on the ground of the assessee being a member of an undivided Hindu 
family within the meaning Section 14 (1). As regards the other 
plea based on the ground of the allowance being agricultural 
income, he pointed out that the identical question had been raised 
in an appeal preferred by Eani Saltanat Begam against the 
decision of a Bench of this Court. In the circumstances he asked 
that the decision of these references be deferred until the decision 
of the appeal of Saltanat Begam pending before their Lordships 
of the Judicial Committee. We acceded to this request. As the 
appeal preferred by Rani Saltanat Begam has now been with- 
drawn, the references have been put up again before us today for 
orders. 

In view of the admission made by Mr. Haidar Husain the 
first question referred by the Commissioner of Income Tax does 
not arise. 

As regards the second question, it was held by a Bench of this 
Court in the case of In the matter of Saltanat Begum that 
maintenance allowance paid to a widow out of the income of an 
estate cannot be said to be ‘‘agricultural income’’ within the 
meaning of the Income Tax Act and was not, therefore exempt 
from income tax under Section 4 (3) (vii) of the Act. The 
learned Judges who decided this case have reviewed the case 
law on the point. As we are in entire agreement with the view 
expressed in this case, it is not necessary for us to go over- the 
same ground again and discuss the rulings referred to in that case. 
Wo would, however, add that in a recent case decided by their 
Lordships of the Judicial Committee on appeal from a decision 
of the Patna High Court in Maharaj Kumar Gopal Saran Narain 
Singh v. CominUnionef of Income Tax, Bihar and Orissa the ques- 
tion was whether an annual sum payable to a person during his 
I--.45-a 
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life in part consideration of a transfer by him of agricultural 
land is not “agricultural income” within the meaning of the 
Income Tax Act. Their Lordships in this case observed as 
follows : — 

“In their Lordships’ opinion it is impossible to hold that this 
annual payment is ‘agricultural income’ within the meaning of the 
Act. It is not rent or revenue derived from laud ; it is money 
payable under a contract imposing a personal liability on the 
covenantor the discharge of which is secured by a charge on land. 
The covenantor is at liberty to make the payments out of any of 
her moneys and is bound to make them whether the land is 
sufficiently productive or not.” 

These remarks fully apply to the present case. Eaja Avadhesh 
Singh under the above-mentioned agreements agreed to pay this 
allowance to his brother and it was made a charge on tho whole 
of the Taluka Kalakankar, It cannot, in any sense, be regarded 
as rent or revenue derived from the land. It is only an allowance 
which the taluqdar agreed to pay to his younger brother and his 
heirs for their maintenance. Though the allowance was secured 
by a charge on the talnqa, yet the Kaja is at liberty to make the 
payments out of any of his moneys. We have, therefore, no hesi- 
tation in holding that the allowance in question cannot be regarded 
as “agricultural income” within the purview of Section 2(1) road 
with Section 4 (3) (vii) of the Income Tax Act. 

We would therefore, answer question (b) in the negative, and 
leave question (a) unanswered. 

The learned Government Advocate had to appear in support 
of these references on two hearings. Under Buie 12 of Appendix 
VII of the Buies of the Oudh Chief Court we direct that he should 
be paid Es. 480 by the assessee for his fee for both the cases. 

Beference answered in negative. 


[In The Allahabad High Court.] 

COMMISSIONEB OP INCOME TAX, U. P. & 0. P. 

V. 

VIJAYANANDA GAJAPATHI KAJU. 

Sulaiman, 0. J,, andBennet, J. 

January 10, 1935. 

Income Tax — Appeal to Peivx Council — Appeal When 
Lies— Impartible Estate— Allowance ItECRxvEb by Junior 
Member-— Whether Eeceived ‘as Memhur of Undividish 
Hindu Ijamilt — Exemption — Question op General Import- 
ance Income Tax Act (XI of 3922), Section C6-A (2J and (3J 
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The right 0 / appeul to His Majesty in Council i/n income tax 
coses is confined to such eases as are certified to he fit for appeal 
by the High Court. Sub-Section (S) of Section 66-A of the Income 
Tax Act only means that the procedure to be applied to appeals, 
lohere an appeal lies, shall be tha,t tohich is laid down in the Civil 
Procedure Code, 

Where the question to be decided was whether maintenance 
allowance received by the junior member of an impartible estate 
from the holder of the estate under certain deeds executed in his 
favour ims received by the junior member “as a member of an 
Hindu undivided family" the High Court held, that the question 
was one of general importance requiring an authoritative pro- 
nouncement and granted leave to appeal to the Privy Council. 

Cases referred to : — 

Baunath Pbasad Singh v. Tbj Bali Singh [1921] (43 All. 
228 ; CO iDd. Cas. 634 ; A.I.E. 1921 P.O. 62 ; 48 I.A. 195). 

OoMMissiONBB OP Inoomb Tax, Madbas ». Nabatana Gaja- 
PATHI [1934] (57 Mad. 1903; 161 Ind. Gas. 926 ; A.I.E. 1934 
Mad. 608 ; 67 M.L.J. 306; 1934 I.T.E. 288). 

Konnammal V. Annadana Jadaxa Goundbb [1928] (51 
Mad. 189; 108 Ind. Cas. 864; 56 LA. 114 ; A. I. E. 1928 P. C. 
68 ). 

KbISHAN KiSHOKB V. COMMISSIONBB ON INCOME TAX [1933] 
(14 Lah. 225; 141 Ind. Gas. 415 ; A. 1. E. 1933 Lah. 284; 1933 
1. T. E. 143). 

Eama Eao V. Eaja OP PiiTAPUB [1918] (41 Mad. 778; 47 
lud. Cas. 354 ; A. I. E. 1918 P. 0. 81 ; 45 1. A. 148). 

Haja Yaelagadda Malligabjuna PbasadaNaidu V. Yaela- 
GADUA Doboa Peasaua Naidu (24 Mad. 147 ; 27 I. A. 161). 

SuiBA Pbasad Singh v. Peayag Exjmaei Dbbeb [1932] 
(5i) Oal. 1399 ; 138 Ind. Oas. 861 ; A. I. E. 1932 P. G. 216 ; 69 
1. A. 331), 

A p{)l 'cation for leave to aj)peal to His Majesty in Privy 
Council. [P. 0. A. No. 14 of 1984]. 

K. Varma, for tlie Commissioner. 

Tej Bahadur Sapru and Ajudhiya Nath, for the assessee. 

JuDGMRNa;. — This is an application for leave to appeal to His 
Majesty in Connoil in an income tax matter. The value of the 
subject-matter in dispute is well over Es. 10,000 and the opinion of 
thclucomc Tax Commissioner has not been accepted by the High 
Court on reference made to it. The learned Advocate for the Income 
Tax Commissioner contends before us that he is, as of right, entitled 
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to appeal to His Majesty in Council under Section 66»A, sub-Sec- 
tion (3), Income Tax Act, XI of 1922. In our opinion this con- 
tention is not well-founded. The right of appeal is conferred only 
by sub-Section (2) which provides that an appeal shall lie to His 
Majesty in Council in any case which the High Court certifies to be 
a fit one for appeal. This sub-section does not go on to say, as is 
provided in Section 109 (a) and (h) that an appeal shall lie from 
any decree or final order passed by the High Court in the exercise 
of its final appellate or original civil jurisdiction. It follows that 
the right of appeal is confined only to such cases as are certified to 
be fit by the High Court. 

Sub-section (3) is quite different and lays down that the pro- 
visions of the Act, relating to appeals shall apply in the case of 
appeals from decrees. That obviously deals with the procedure to 
be applied to appeals where such an appeal lies under the preced- 
ing sub-section (2). We accordingly hold that no appeal would 
lie unless the case can be certified as being fit for appeal to His 
Majesty in Council. 

The assessee is a younger brother of the Maharaja of 
Vizianagram, who holds an impartible Eaj. Under certain deeds 
a monthly allowance of Es. 10,000 is paid by the Eaja to the 
younger brother, and it is this monthly allowance which is sought 
to be taxed by the Income Tax Officer. Under Section 12, Income 
Tax Act, all incomes are taxable unless otherwise exempted. The 
assessee claims exemption under Section 14 (1), under which 
any sum which is received by a member of a Hindu undivided 
family is exempted. The question in this case therefore was 
whether this income is a sum received by the younger brother, 
“ as a member of the Hindu undivided family.” The Bench, 
differing from the view expressed by the Income Tax Officer 
came to the conclusion that the monthly allowance was such 
an income. This view has also been followed by the Madras 
High Court in CormiUssioner oj Income Tax, Madras v. Narayana 
Gajapathi. A similar view has been recently expressed by the 
Lahore High Court in Krishan Eishore v. Commissioner oJ 
Income Tax. These cases have relied strongly on the observa- 
tions of their Lordships of the Privy Council in Baja Yarlagadda 
Malliharjuna Prasada Naidu v, Yarlagadda Durga Prasada 
Naidu, Baijnath Prasad Singh v. Tej Bali Singh and Konammal 
V. Annadana Jadaya Gounder. The learned Counsel for the 
assessee urges before us that the allowance is received by the 
younger brother as a member of the undivided family. On the 
other hand, the learned Counsel for the applicant relies on the 
second Piitapur case of Bama Bao v. Baja of Pittapur and 
a more recent case of Shiha Prasad Singh v. Prayag Eumari 
Debee, and contends that the right to maintenance is based on 
oua|om or grant and not co-parcenary interest. 

The main question in the case is whether the income received 
by the younger brother is income received by him in his capacity 
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of a member of an undivided Hindu family or whether it is receiv- 
ed by him by virtue of some other right. The question is of some 
general importance, and, in our opinion, requires an authoritative 
pronouncement. The cases cited on behalf of the respondent 
are cases not dealing directly with the right to claim mainten- 
ance but mostly with the rights of succession to an impartible 
estate whereas Bama Boo v. Bajah of Pittapur was a case relat- 
ing to maintenance, but certain observations made in it, have been 
subsequently explained away by their Lordships of the Privy 
Council. The last mentioned case of Shibad Prasad Singh v. 
Prayag Eumari Debee was also a case of succession, although 
the rights of co-parceners in an impartible estate were discussed 
at page 1413 (of 39 Calcutta). 

The question whether the income received as maintenance 
allowance is taxable or not has been the subject of decision in 
India, but has not so far been considered by their Lordships of the 
Privy Council. As it is an important matter affecting public re- 
venue and is a question which might frequently arise, we think 
that this case is a fit one for appeal to His Majesty in Council 
under Section 66-A, sub-Section (2). We certify accordingly. 
We fix Bs. 200 as fee for the Counsel for the Income Tax 
Commissioner. 

Certificate granted. 


(In the Patna Hiuh Ooubt.] 

ABDUL EAZAK 

V. 

. CUMMJSSlONJllB OF INCOME TAX, BIHAE & OEISSA. 

Courtney-Terrell, C.J., Mohammad Noor and Agarwala, JJ. 

April 1, 1936. 

iNooMK Tax — Appeau— -Assistant Commissionbe Sbndinci 
Cask Back to Incomb Tax Oppiobb — Opfiokb Making Sub- 
I’KiHB Visit anii Making Fbesh Ebpobt— Dittv of Assistant 
Commissionbe to Give Oppobtunity to Assbssbe to Ebbut — 
Indian Income Tax Act (XI of 1922), Section 23 (3). 

In an income tax appeal the Assistant Commissioner sent the 
case hack to the Income Tax Officer for a report on the fiacts and 
fujures which would justify the estimate made by the Income Tax 
Officer, requesting the latter to give reasons for the estimate and to 
hold suck local enquiry as he thought jfit. The Income Tax Off icer 
after summoning the assesses to appear before him to give evidence 
and to produce his books, paid a surprise visit to the assesses' s shop 
and there discovered certain books which in his report he said were 

1-40 
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books of the assesses which had not been disclosed. On receipt of 
his report the Assistant Commissioner acted upon it without 
giving an opportumiy to the assesses to explain the hooks dis- 
covered : — 

Held, (4) that the assesses was entitled, on natural principles of 
justice, to an opporkmity to rebut the information which constitu- 
ted the basis of the report of the Income Tax Officer ; 

(ii) but there was no obligation on the Income Tax Officer to 
record or take evidence of witnesses cited by the assessee as the 
enquiry was made at the appellate stage under the direction of 
the Assistant Commissioner, 

Befereace made by the Commissioner of Income Tax, Bihar 
and Orissa, under Section 66, sub-Section (3), of the Income Tax 
Act. (Miscellaneous Judicial Case No. 132 of 1933). 

8, M, Gupta and Navadwip Ch, Ohose, for the assessee. 

Manohar Lai, for the Commissioner. 

GoUBTNBT-TEBEBLri, G. J. : — This is a statement of case 
under Sectaon 66, sub-Seotion (3), Income Tiix Act. The circum- 
stances are a little unusual. The assessee is said to carry on a busi- 
ness of Arhatadar or commission agent for the sitle of coiasmodities. 
He was called upon by the Income Tax Officer to show his hooks 
and the Income Tax Officer made an assessment. The Income tax 
Officer therein stated that he had assessed an income of about 
Bs. 10,000 in respect of transactions by the assessee outside his 
ordinary business as an Arhatadar, that is to say in respect of 
private transactions in the sale and purchase of goods. The 
matter than went on appeal to the Assistant Commissioner. The 
Assistant Commissioner on reading the report of the Income Tax 
Officer and the estimate that had been made was unable to under- 
stand on what precise material the estimate of Ks. 10,000 has boon 
made, and with a comment to the effect that the e.stiinate must be 
on a basis and not a wild guess, he sent the matter buck to the 
Income Tax Officer for a report on the facts and figures which would 
justify the estimate made by the Income Tax Officer who was re- 
quested, therefore, to give reasons for his estimate and to hold such 
farther local inquiry as he thought fit and examine the railway 
register showing the transport of the goods before submitting his re- 
port. It would appear that the Income Tax Officer then summoned 
the assessee to appear before him, give evidence and produce his 
books and furthermore paid a surprise visit to the place of business 
of the assessee and there discovered certain books which in the report 
which he made, he said were books of the assessee relating to the 
business beyond the books which he had in fact disclosed, that is to 
say, the report to the Income Tax Officer went somewhat beyond the 
matters upon which he was directed to deal with and the material 
part of the report which he submitted was a statement of the fact 
of this surprise visit and the discovery of these books, On receipt 
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of this report by the Income Tax Officer, the Assistant Commis- 
sioner recited in his order that he had read the report but reduced 
the assessment from Bs. 10,000 at which it had been estimated by 
tlie Income Tax Officer to a sum of Rs. 7,000, otherwise the order 
of the Income Tax Officer was maintained. He apparently gave no 
opportunity to the assesses to explain the books which the Income 
Tax Officer had reported as having been found at the assessee’s 
place of business. The assessee then went on appeal, to the Com- 
missi onor and the Commissioner dismissed the appeal, and amongst 
other points dealt with the contention of the assessee that he has 
not been able to deal with the allegations of fact made in the In- 
come Tax Officer’s report and that the Assistant Commissioner has 
not heard -such evidence as he, the assessee, wished to offer on that 
topic. If it had been the fact that the Commissioner had said that, 
notwithstanding the conduct of the case by the Assistant Commis- 
sioner he on his part would give the assessee an opportunity of 
dealing with those facts before him (the Commissioner), the assessee 
would have had no grievance at all. But it is not clear from the 
order of the Commissioner whether in fact he heard the assessee or 
such evidence as might have been tendered by him ; he merely 
supported the view of the Assistant Commissioner and refused to 
state a case on any of the points formulated from the proposed re- 
ference to the High Court The assessee then came to the High 
Court for an order asking that the Commissioner be directed to 
stale a case, as a result the Court directed a statement of the case 
on two points. The first was : — 

"Whether or not the applicant is entitled to an opportunity to 
robnt the information which constituted the basis of the report of 
tlie Income Tax Officer and whether an assessment made on infor- 
mation which the assessee had no opportunity to rebut or explain is 
invalid in law 

The question in this particular form had been formulated by 
the assesses himself and as formulated it is somewhat difficult 
to answer it in a satisfactory way. Bat, the first part of the 
first question is simple enough. It is clear on natural prin- 
ciples of justice that the new facts raised by the Income Tax 
Officer’s report, that is to say, the allegations of the finding of 
the books and railway receipts and that these books and rail- 
way receipts so found related to the business of the assessee, 
were matters which the assessee should have had an opportunity 
of dealing with, in order to enable justice to be done. Therefore, 
to the first part of the question put in a general form I would 
answer in the affirmative, that is to say, that the assessee was en- 
titled to an opportunity to rebut the allegation and an opportunity 
should he given to him by the Assistant Commissioner to do so. 
The second part of the first question does not arise. If after a re- 
consideration of the matter in the light of such evidence as the 
assessee may be able to produce the report of the Income Tax 
(.ilficer is rebutted, the question formulated in the latter half of 
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the question will have solved itself. The second question 
propounded for our consideration was also formulated by the 
assessee : — 

“ Whether or not the Income Tax Officer was justified in 
not recording or taking the evidence of the witnesses cited and 
produced before him, as per hazri, from which only a legal infer- 
ence could have been drawn." 

I know of no obligation on the part of an Income Tax Officer 
to compel him to receive evidence of this kind and be is indeed en- 
titled to act upon such information as may come to him through 
some private source or otherwise. It may be pointed out that under 
Section 23, sub-Section (3), the Income Tax Officer must hear such 
evidence as an assessee may produce, and such evidence as the In- 
come Tax Officer may require on specified points to be committed 
in writing, that is to say, during the course of the assessment. 
But in this case the Income Tax Officer was asked by the Assistant 
Commissioner simply to report the basis of the assessment and it 
is an accident that he went beyond that instruction. It was be- 
cause a|ter the receipt of the order the Income Tax Officer paid a 
surprise visit to the business premises of the assessee and stated 
that fact in his further report that the difficulty has arisen. There- 
fore, as a general question the answer is to be found in Section 23 
sub-Section (3), Income Tax Act. In this particular case the in- 
quiry having been made at the appellate stage under the direction 
of the Assistant Commissioner there is nothing to require the In- 
come Tax Officer to take the evidence produced. 

As a result of this hearing the assessee is successful. He will 
receive back the Es, 100 lodged by him and will be entitled to his 
costs and hearing fee, which we assess at ten gold mohurs. 

Mohammad Noob, J. — I agree. 

Agabwala, J — I agree. 

Beferenoe mmered aocordmgly. 


[In the Madeas High Coubt.] 

CHINNAMMAL AOHI «. CHBNA MUNA SAITHKKATHI 
EOWTHBE And Othbbs. 

Madhavan Nair, J. 

March 22, 1936. 

Income Tax Act (XI op 1922), Sp.ction 46 (2) — Insol- 
vency OP Assessee — Sale by Oppioial Eeobiveb — Attachment 
POE Income Tax Bbpoeb Adjudication But Sale Thbbeundek 
Apteb Sale by Eeceivee^Bkiobity op Title. 
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A person became an insolvent in 1925, and his property was sold 
by the Official Receiver in January 1927 and purchased by the 
plaintiffi. In 1924, i.e., before the insolvency, the property sold 
had been attached in connection with proceedings under the Income 
Tax Act for non-payment of mcome tax and it was brought to sale 
under the Revenue Recovery Act and purchased by the defendant 
in May, 1927, The question being whether the plaintiff or the 
defendant had a better title '. — 

Held, that it is only if a sale is for land revenue that the 
purchaser gets a preferential title free from all encumbrances. 
Such priority does not attach itself to a sale for enforcement of 
other dues, e.g., income tax, even if the sale is held under the pro- 
visions of the Revenue Recovery Act, and the plaintiff had, there- 
fore, a better title than the defendant. 

Second Civil Appeal No. 34 of 1933, against the decree of the 
Court of the Subordinate Judge of Devakottai in Appeal Suit 
No. 56 o£ 1932 preferred against the decree of the Court of the 
District Munsif of Devakottai in Original Suit No. 8 of 1929. 

R. Kesava Aiyangar, for the appellant. 

M. Subba/raya Iyer, for the respondent. 

Judgment : — The 6th defendant is the appellant. In this case 
the question for decision is as to who has better title on an undivi- 
ded one-fifth share in the Ottakovil village, the suit property — whe- 
ther the plaintiff or the appellant. According to the finding of the 
lower Courts this one-fifth share belonged to Arunachalam Chettiar. 
This finding has to be accepted in second appeal. Arunachalam 
Chettiar became an insolvent on September 9, 1926. As the result 
of this insolvency the property became vested in the Oflficial Becei- 
ver. It was sold by him on January 17, 1927, and was purchased 
by tire plaintiff. In 1924, that is, before the insolvency the entire 
village of which the suit property formed a share had been attached 
in execution of a decree. After attachment the property was sold 
under Ex. IV on May 27, 1927, and purchased by the 6th defendant. 
The sale certificate Ex. V, is dated November 9, 1928. This attach- 
ment and sale was in connection with proceedings taken under the 
Income Tax Act. For non-payment of income tax the village was 
brought to sale. Under Section 46 (2) of the Income Tax Act the 
amount of income tax has to be recovered from the assessee as if 
“it was an arrear of land revenue.” Proceedings were taken by 
the Collector under the Eevenue Eecovery Act and the property 
was attached and sold as mentioned above. 

It is argued that on account of the previous attachment of the 
property in 1924, no effective title can be given to it in favour of 
the plaintiff by the subsequent sale by the Official Eeceiver. It is 
clear that though the property has been attached and sold under 
the Eevenue Eecovery Act, the sale cannot give a higher title to 
tho purchaser than the owner of the land himself would have given 
I— 46a 
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if he had alienated the property privately. This appears to’ he clear 
from two decisions in Thammayya v. Banianna (98 L C. 201) and 
B, M. V. F. M, Firm v. M. Subrahmania (6 E.458; 1051.0. 268). 
It is only if the sale is for land revennc that the purchaser gets a 
preferential title free from all incumbrances. Such apriority docs 
not attach itself to a sale for the enforcement of other dues 
even if the sale is held under the provisions of the Bevenne Eeoo- 
very Act. The appellant here cannot on the ground that the aUach- 
me-nt and the sale were held under the {jrovisions of tlie Bevenne 
Recovery Act claim a better title than the plaintiff. The attach- 
ment will have only the effect of an ordinary attachment as in the 
case of ordinary sales held under the Civil Procedure Code, and 
nothing more. In support of his contention the appclljinfc relied 
upon a decision in Anantapadi7hanahhasiaa7m v. Official Beceiver 
of Secmidrahad (56 Mad. 405). In that case it was, held tlnhl m 
adjudication at Seonndrabad which was a foreign Court operated 
in British India only under private international law, and having 
regard to Section 64 of the Code, did not affect the rights of the 
attaching creditor. It is argued that the principle of that decision 
should be applied, and the rights of the 6tb defendant should 
prevail against the right of the plaintiff, but the judgment makoR 
itclearthat that decision would be inapplicable if the adjudicaiiou 
took place in the British Court. The difference is pointed out by their 
Lordships of the Privy Coiancil at p, 413 of the judgment wherein 
they state as follows : — It is irrelevant to consider what effect a 
British Indian adjudication order would have had on the appellant's 
prior attachment,” thereby suggesting that if the adjudication had 
taken place in British India the title obtained by the sale effected 
by an Official Receiver would certainly have preference over the 
attachment and sale under the Civil Procedure Code, But the 
matter is made clearer in the following sentence : 

Equally it is irrelevant to point out that a British Indiaia 
adjudication order would not be affected by the prohibitory provi- 
sions of Section G4 of the Code as it is not a private transfer. Such 
an order operates vi siaiuti but the foreign adjudication order does 
not operate in British India vi statuti but only under the rule of 
private international law.” 

The decision, therefore is distinguishable and does not help 
the case of the appellant. It therefore follows that since the tide 
to tJie property so far as the appellant is concerned, accrued only 
on Koveniber 9, 1928, that is, subsequently to the sale by the Oflicial 
Receiver, the title which the plaintiff obtained from the Official 
Receiver should have priority to the claims of the 6th defendant 
though the property was attached as early as 1924. I accept the 
opinion of the lower Appellate Court and dismiss the Second 
Appeal with costs. 


Appeal dismissed^ 
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[In the Bombay High Coubt.] 

COMMIBSIONEE OF INCOME TAX, BOMBAY 

®- 

GOMEDALLI LAKSHMINARAYAN. 

Beaumont, C. J., and Eangnekar, J. 

March 28, 1936. 

‘ Hindu Undivided Family ’ — Family Consisting op Single 
Male Member and Female Members Entitled to Mainten- 
ance — Whether Assessable as Undivided Family — Indian 
Income Tax Act (XI op 1922), Sections 3 and 65. 

There was a joint Hindu family consisting of a father md his 
wife, and a son and his wife. The father died, and in the year of 
assessment the joint family consisted of the son, his mother and his 
wife. The Commissioner of Income Tax referred to the High Court 
the question whether the income received by the son should be 
regarded as his own individual income or as the income of ' a Hindu 
undivided family ’ for the purposes of assessment to super tax under 
Section 55 of the Indian Income Tax Act : 

Held, that the expression ‘ Hindu undivided family ’ as used 
in the Income Tax Act is much wider than the expression ‘ copar- 
cenary ; it includes families consisting of a sole surviving male 
member and female members entitled to maintenance, and the in~ 
come of the assesses should, therefore, he treated as the income of 
a Hindu undivided family. > 

Cases referred to : 

Moolji Sioea, In re [1935] (3 I.T.E. 123) dissented from. 

Vbdathanni V . Commissioner op Income Tax, Madras 
[1932] (I.L.R. 66 Mad. 1; 1933 I.T.E. 70 ; 140 I.C. 70; 63 M.L.J. 
642 ; A.I.E. 1932 Mad. 733) followed. 

Case stated by the Commissioner of Income Tax Act, Bombay 
under Section 66 (2) of Income Tax Act (Civil Eeference No. 16 
of 1934). 

The facts are stated fully in the judgment. 

K. Me I. Kemp and Louis Walher, for the Commissioner. 

Chimanlal Setalvad, N. P. Engineer and Baghavayya, for 
the assessee. 

Beaumont, C. J. — This is a reference made by the Commis- 
sioner of Income Tax under Section 66 (2), Income Tax Act, and 
the first question raised is : 

Whether, in the circumstances of the case, the income received 
by right of survivorship by the sole surviving male member of a 
Hindu undivided family can be taxed in the hands of such male 
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member as his own individual income, or it should be taxed as the 
income of a Hindu undivided family, for the purposes of assessment 
to super-tax, under Section 66, Income Tax Act, 1922.” 

The facts are that there was a joint Hindu family consisting 
of a father and his wife and a son and his wife, the son being the 
present assessee. The father died in 1929 before the year of 
assessment, so the joint Hindu family then consisted of the son, 
his mother and his wife and the question raised by the Com- 
missioner appears to me to admit the existence of a joint Hindu 
family. Of such existence, I think there can be no question. It 
is clear law that you may have a joint Hindu family consisting of 
one male member and female members who are entitled to main- 
tenance, although that does not mean that every Hindu who 
possesses a wife and a mother is necessarily a member of a joint 
Hindu family as Lort-Williams, J., seems to think in the Calcutta 
case referred to below. The question raised is whether the assessee 
is to be assessed as an individual or as a member of the joint Hindu 
family, and the importance of the question lies in this, that for the 
purposes of super-tax he will be allowed a large exemption if he is 
taxed as the manager of a joint Hindu family than if he is taxed as 
an individual. 

The Income Tax Act refers in various sections to a Hindu un- 
divided family, though that expression is nowhere defined. A 
Hindu undivided family is a unit for taxation under Sections 3 and 
55 and under Section 14(1) it is provided that the tax shall not be 
payable by an assessee in respect of any sum which he receives as 
a member of a Hindu undivided family, which seems to mean that 
as a Hindu undivided farnily is taxed as a unit, the individual 
members thereof are not liable to be charged in respect of what 
each member receives as his or her share of the joint income. 
The nature of a ■ Hindu undivided family was perfectly well- 
known to the legislature when the Income Tax Act was 
drafted, and it was well-known that the expression “ Hindu 
undivided family ” includes females, and is much wider than 
the expression ” coparcenary ” which includes only the males 
in whom the joint family property is vested. It is argued 
by the Advocate-General that the Act, dealing as it does with 
property, when it refers to a Hindu undivided family, really 
means to denote the coparceners, that is to say, male members of 
the family in whom the family property is vested, I see no ground 
for arriving at that conclusion, since the meaning of the two 
expressions was well-known when the Act was drafted, and the 
legislature has thought fit to use the wider expression rather than 
the narrower one. I have no doubt that this was deliberate. The 
more liberal allowance to a joint family in respect of super-tax was 
presumably given because the whole income of the family would 
not go to one individual. If there were a large number of male 
members, each member would get only a small portion of the 
income, and it would be hard to charge the family with super-tax 
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merely because the joint income was over the limit at which 
super-tax commences for an individual. But the same principle 
would apply, though perhaps to a less extent, to the case of a 
Hindu joint family consisting of one male member and several 
female members entitled to maintenance, where maintenance 
might absorb a large share of the family income. 

It has been held by a Special Bench of the Madras High 
Court in Vedathanni v. Oommissionerof Income Tax, Madras, that 
one male member and the widows of deceased coparceners can 
form a joint Hindu family, and that therefore arrears of main- 
tenance received by a widow of a deceased coparcener are exempt 
from tax, under Section 14 (1) of the Act. If we were to accept 
the view contended for by the Advocate-General, I think we 
should have to differ from the basis of that decision, and I see no 
reason for so doing. We have also been referred to a decision, at 
present unreported, of a Division Bench of the Calcutta High 
Court consisting of Lort -Williams and Jack, JJ. See Moolji 
Sicka, In re [1935] I T.E. 123]. Whe have only an uncertified 
copy of the judgment and therefore I hesitate to deal in any detail 
with the reasoning in the judgment, but the effect of the decision 
appears to be that references in the Income Tax Act to a Hindu 
undivided family should be read as referring to a coparcenary. 1 
am unable to agree with that view which seems to me inconsist- 
ent with the words of the Act. I think therefore the first question 
submitted to us must be answered by saying that the income of 
the assessee should be taxed as the income of a Hindu undivided 
family for the purposes of super-tax under Section 56. The second 
question “ Whether, under the circumstances of the case, the 
assessment as levied in this case is in order ” most be answered in 
the negative. The Commissioner to pay the costs of the assessee 
to be taxed by the Taxing Master on the Original Side scale. 

EAUaHEKAB, J, — The question raised on this reference is 
whether the assessee is liable to be taxed as an individual or a 
representative of an undivided Hindu family. The importance of 
the question lies in the fact that an undivided Hindu family is 
treated as a single unit for assessment under Section 3 of the Act 
and is also entitled to a larger exemption in the matter of assess- 
ment to super-tax. The facts are that the assessee, his father, 
mother and wife formed a joint Hindu family. They were possess- 
ed of an ancestral property which on the death of his father 
devolved on the assessee by survivorship, and thereafter he and his 
widowed mother and his wife continued to live together as 
members of an undivided Hindu family. Under Section 2 (9) of 
the Income Tax Act, a Hindu undivided family is included 
under the definition of “ person,” but has not been other- 
wise defined anywhere in the Act. In my opinion therefore 
the expression must be construed in the sense in which it is 
understood under the Hindu law. Under the Hindu law, an 
1-47 
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undivided Hindu family is composed of (a) males and (b) females. 
The males are (1) those that are lineally connected in the male 
Ime ; (2) collaterals ; (3) relations by adoption ; and (4) poor 

dependents. The female members are (1) the wife or the widow- 
ed wife” of a male member, and (2) maiden daughters. The 
commentaries mention female slaves and illegitimate sons also as 
being members of an undivided Hindu family. I shall content my- 
self by referring to two well known text-books. Mayne in his 
work at p. 344 observes as follows : 

” The whole body of such a family, consisting of males and 

females some of the members of which are coparceners, that is, 

persons who on partition would be entitled to demand a share, 
while others are only entitled to maintenance.” 

Then dealing with what is called coparcenary, the learned 
author at p. 347 observes ; 

“Now it is at this point that we see one of the most 
important distinctions between the coparcenary and the general 
body ” 

I think perhaps a more accurate description of what a Hindu 
undivided family means is given by Sir jDinshah Mullah in his 
Principles of Hindu Law, Eda. 7, at p. 230, in these words ; 

“ A joint Hindu family consists of all persons lineally descend- 
ed from a common ancestor, and includes their wives and unmar- 
ried daughters.” 

An undivided Hindu family in this sense differs from what is 
called a Hindu coparcenary, which is a much narrower body. A 
Hindu coparcenary includes only those male members who take by 
birth an interest in the coparcenary property. This is what is known 
as apratibandha daya or unobstructed heritage, which devolves by 
survivorship. They are the generations next to the last holder in 
unbroken male descent. The Crown contends that the assessee 
was the sole surviving coparcener and therefore free to deal with the 
property in any way ho liked, and that being so, there was no undi- 
vided Hindu family. Now under the Hindu law undoubtedly the 
sole surviving coparcener has wider powers to deal with property 
which he takes by survivorship. But these powers are subject to 
well recognised rights of the female members of the family. 
Thus the widow of a deceased corparcener has a right to be 
maintained out of the family property and a right to a due pro- 
vision for her residence. An unmarried daughter has a right to 
mainteuauce and residence and to marriage expenses. Similarly 
the disqualified heirs, as the blind, the deaf, etc., have similar 
rights. If the rights of these persons are threatened, or if 
the holder of the estate is dealing with the property in a 
manner inconsistent with or so as to endanger the rights of these 
persons, he may be restrained by a proper action from acting 
in that manner. Similarly, the widow of a deceased coparcener 
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may adopt a son to her deceased husband and he would therefore 
become a coparcener with the sole surviving coparcener. Then 
the expenses of religious ceremonies, such as the shraddha relat- 
ing to deceased coparceners have also to come out of the property. 
1 need not refer to the other restrictions on the power of the sole 
surviving coparcener. Therefore, because there is no coparcenary, 
it does not follow that there is no undivided Hindu family. The 
joint status of the family does not come to an end merely because 
for the time being there is only one member of the family who is 
in possession of tlie family property. 

It is dear therefore that there is a sharp distinction between 
what is understood in the Hindu law by the expressions ” undivi- 
ded Hindu family ” and “ coparcenary.” Now these two expressions 
whicJi arc known to every Hindu lawyer were before tlie legisla- 
tiire wlieii the Jncoiue Tax Act came to be enacted. It is a canon 
of coiiHtrucMon that one cannoi impute ignorance to legislature of 
well-known legal expressions. Tlie legislature must be presumed 
tt> ho acquainted with not only the actual state of the law but with 
till! legal interpretation put upon technical expressions by the 
Oourts. if then the legislature chose to adopt a wider expression 
like “ undivided Hindu family ” instead of the narrower one 
” coparcenary ”, the Courts have no option left but to construe the 
wider expression in the way in which it has been construed and 
understood under the Hindu law. To put a narrower meaning on 
the expression ” undivided Hindu family ’’ as the Crown wants us 
to do, would, in my opinion, be legislating instead of interpreting 
the section. The view which we are taking is not without autho- 
rity, and I need refer only to Vedathanniv. Commissioner of In- 
ttome Tax, Madras. It is said that that was a decision under 
Hcctiou 14 (1), Income Tax Act, but reading the judgment carefully, 
it seems to me that the point whicii has arisen before us also arose 
before the Judges of the Madras High Court, and the whole ratio 
decidendi oi that case is that tJic expression "undivided Hindu 
I'aiiiily” has to he understood in the sense in which it is under- 
stood in the Jliudu law. The learned Advocate-General has re- 
ferred to an unreported decision of the Calcutta High Court and 
produced an uncertified copy of the judgment I have no hesita- 
t/ion in saying, with respect to the learned Judges in tliat case, that 
their reasoning does not appeal to me and is opposed to the, 
fundamental principles of tlie Hindu law. For those reasons, 1 
agree that the questions raised must be answered in the manner 
proposed by my Lord tlie Chief Justice, 


lie/erence answered. 
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[In the Bombay High Cohbt.] 
OOMMISSIONEK OF INCOME TAX, BOMBAY 

V. 

GOPAL VAJINATH MANOHAE. 

BeaumonI), 0. J., and Eangnekar, J. 

April 1, 1935. 

Re-assbssment — ‘ Escape op Income What Constitutes 
— Mbbb Wbong Estimate op Income — Powbe to Ebvise — 
Income Tax Act (XI op 1922), Section 34. 

The assessee carried on the business of buying and selling gold 
and silver. As he kept no books of account and his income could 
not be ascertained with accuracy the Income Tax Officer assessed 
the income at 8 per cent, on the sale of gold and 6 per cent, on the 
sale of silver and on that basis he made an assessment under Sec- 
tion 28 (S ) of the Inco me Tax Act. In the next year of assessment 
a different Income Tax Officer dealt with the matter. He thought 
that, as the price of gold had risen very rapidly durimg the last 
two months of the previous year of assessment, his predecessor had 
under -estimated the profits derived from the sale of gold. He 
considered that the flat rate on sale of gold should have been 16 
per cent, .instead of 3 per cent, and on that basis he came to the 
conclusion that income had escaped assessment in the previous year 
and re-assessed' that income under Section 34. On appeal the 
Assistant Commissioner agreed generally wiih this view. The 
question whether in the oircumsianees of the case a part of the 
income of the previous year had ‘ escaped ’ assessment within the 
meaning of Section 84 was referred by the Commissioner : 

Held, that the evidence merely showed that the Income Tax 
Officer of the subsequent year thought that his predecessor had 
made a wrong assessment as to income and that in his opinion on 
the facts the estimate of his predecessor was too low. This was 
not proof that any income had ‘escaped^ assessment or was 
assessed at too low a rate and the re-assessment under Section 84 
was therefore illegal. 

Held farther, that the burden of showing that income has 
escaped assessment or that it has been assessed at too low a rate 
lies on the Commissioner. 

Anglo Peesian Oil Company (India) Ltd. [1933] (I. L. E. 
60 Cal. 840; 149 I.C. 919 ; 37 C.W.N. 430) and 

COMMISSIONEE OP INCOME TaX V. BaJA OP PaBLAEIMEDI 
[1926] (I.L.E. 49 Mad. 22 ; 91 1.C. 940) followed. 
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CoMMissioNEE OP INCOME Tax, Buema V. IJ Lu Nyn [1933] 
(I. L. R. 12 Rang. 18; 146 1. C. 300; 1933 I. T. R. 373) 

commented upon. 

Case stated by the Commissioner of Income Tax, Bombay 
under Section 66 (2) of the Indian Income Tax Act (Civil Ref. 
No. 2 of 1935). The material facts are stated in the judgment of 
the Chief Justice. 

K. Me I. Kemp and G. Louis Walker, for the Commissioner of 
Income Tax. 

N.P. Engineer, Banchoddas and Hakim, for the assessee. 

Judgment, 

Beaumont, C. J. — This is a case stated by the Commissioner 
of Income Tax under Section 66 (2) of the Indian Income Tax 
Act. The question arises in this way. The assessee carries on 
business iit Nasik as a money-lender, and he also buys and sells 
gold and silver. He buys ornaments, turns them into metal, and 
sella the metal in Bombay. He keeps no books of account, and 
therefore the Income Tax Officer was not able to ascertain with 
accuracy what the profits were from the sales of gold and silver, 
but in the year of assessment, 1932-33, the Income Tax Officer 
added to the assessee’s income a certain percentage on the sale of 
gold and silver, three per cent, on the sale of gold and five per cent, 
on the sale of silver, and on that basis he made the assessment 
under Section 23 (3) of the Act. In the next year of assessment a 
dilTerent Income tax Officer dealt with the matter, and he came 
to the conclusion that, as the price of gold had risen very rapidly 
during the last two months of the previous year of assessment, 
the Income Tax Officer for that year had under-estimated the pro- 
fits derived from the sale of gold; he considered that the fiat rate 
on sale of gold should have been fifteen per cent, instead of three 
]>er cent, and on that basis he came to the conclusion that income 
had escaped assessment for the year 1932-33, and he therefore re- 
assessed the income under Section 34, Income Tax Act. There 
was an appeal to the Assistant Commissioner, who agreed generally 
with the view taken by the Income Tax Officer, but for some 
reason, which is not apparent, he assessed the income on the sale 
of gold at four per cent, on the sale price, and the income on the 
sale of silver at ben percent, on the sale price; that is to say, 
he raised the original rate by one per cent, in the case of gold and 
five per cent, in the case of silver, and made an assessment on 
that basis. 

The question which the Commissioner has raised is ; 

Whether in the circumstances of the case, a part of the income, 
profits and gains from sales of gold in the year 1987 Samvat can 
be said to have ‘ escaped ' assessment within the meaning of Section 
34, Income Tax Act, 1922, at the time of the original assessment 
for the year 1932-33. 

1—4 7- a 
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That question purports to be a summary of three questions 
which the assesses had desired to raise, and which related to the 
income generally of the assessee and ooTered income from the sale 
of silver as well as his income from the sale of gold. I think the 
omission in the question raised by the Commissioner, of any refer- 
ence to the sale of silver must be by inadvertence. Clearly, having 
regard to the assessment made by the Assistant Commissioner, 
the question should cover both the sale of gold and of silver in 
Samvat 1987. The question should be amended in that way. 

We have had some discussion as to the meaning and scope of 
Section 34, Income Tax Act. That section provides that if for any 
reason the income, profits or gains chargeable to income tax has 
escaped assessment in any year or has been assessed at too low a 
rate, the Income Tax Officer may, within a time limit therein 
specified, re- assess such income. It seems to me that the burden of 
showing that income has escaped assessment or that it has been 
assessed at too low a rate lies on the Commissioner. We have been 
referred to a decision of the Full Bench of the Eangoon High Court 
in Commissioner of Income tax, Burma v. U Lu Nyu as support- 
ing the proposition that income from a particular source cannot be 
re-assessed under Section 34. I agree with the actual decision in 
that case which was one where the Income Tax Officer of the sub- 
sequent year disagreed with the estimates of the officers in the pre- 
vious year, but in the course of his judgment the learned Chief Jus-^ 
tice said that the Income Tax Officer had.no jurisdiction to revise 
the assessment for the previous year which was completed and had 
become final. If that proposition is correct, it would confine 
Section 34 to oases in which a source of income has escaped assess- 
ment, which in my view is too narrow a limit. I feel no doubt 
that if it were proved that Rs. 2,000 had been received as income 
from a particular source, while the assessment was only 
on Rs. 1,000, or if it were proved that the assessment was at a 
flat rate of three per cent., whilst in fact profits at a higher rate 
had been made, then income would have escaped assessment with- 
in the meaning of Section 34. That view was t<aken by the Calcutta 
High Court in In re The Anglo Persian Oil Co. {India) Limited, 
and by the Madras High Court in Commissioner of Income Tax, 
Madras v. Baja of Parlahimedi, with both of which decisions I 
agree. The question in this case really is whether the Income Tax 
Officer has proved that any income escaped assessment. In my 
opinion all that the evidence comes to is that the Income Tax Officer 
of the subsequent year thinks that the Income Tax Officer of the 
earlier year made a wrong assessment as to income, and he gives 
.his reasons for so thinking. But he does not prove that in fact the 
assessee received any greater income than the income in respect of 
which he was assessed. It is not suggested that any facts which 
were before the second Income Tax Officer were not before 
the first Income Tax Officer. I guard myself against express- 
ing any opinion upon what the position would be if it 
were shown that the assessee has given false evidence or 
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suppressed luuiiei'ial facts, and thereby induced the assessment 
m;ulo by the first lucoiuo Tax Officer. That is not the case here. 
The first Income Tax Officer knew, or had the means of knowing, 
that the price of gold was rising and with that fact before him 
lie estiriiated the profits at a particular rate on sales, and the 
wecoiid Income Tax Officer does no more than say that in his 
opinion on tlie facts the estimate of the first Income Tax Officer 
was obviously too low. That is not proof that any income escaped 
assessment or was assessed at too low a rate. In my opinion the 
(luestiou, amended as I have suggested, must be answered in the 
negative. 

The assessee to have his taxed costs from the Commissioner 
on the Original Side scale. 

Kangnkkae, J, — I agree. 1 think the burden of proving that 
the income has escaped assessment within the meaning of 
Section B‘Jt, Income Tax Act, was on the income tax authori- 
ties and it has clearly not been discharged. The question as to 
the true construction of Section B4 of the Act was raised 
on behalf of the assessee, and I would like to state my view upon 
It. There seem to be from the decided cases two views taken as 
regards the meaning of this section. One view is that the section 
is used in correcting an assessment in which deduction has been 
improperly allowed or a low rate has been calculated or there has 
been uuder-assessmcnt otherwise. The other view is that 
the word “escaped” refers to income which has actually escaped 
assessment and not to any income which has already been the 
subject of assessment. In my opinion the first view is correct. 
The words of the section are clear, and upon the plain meaning of 
th<t section there seems ho no reason to limit the scope of the 
section. All that the section means is that if in the taxing year 
the income assessed is not the whole of the income in the year of 
assessment, then within a time-limit provided in the section it is 
open to the income tax authorities to revise it, whether the assess- 
ment previously made was inadvertent or deliberate or was due to 
a wrong allowance or improper deduction or a low rate. I respect- 
fully dissent therefore from the view taken by the Bangoon High 
Court in Commissioner of Income Tax v. U. Tm Nyu whero it was 
hold tliat it was not open to an Income Tax Ofiioer to go behind 
and revise the assessment made by his predecessor which was 
completed and had become final. In my opinion the remarks 
of the learned Chief dusticc in that case in the last paragraph 
at p. i2i are too wide and do not correctly represent the 
meaning of the section. In my opinion the true meaning of the 
section is as indicated in the remarks, though obiter, of Chief 
Justice Eankin in In re the Anglo Persian Oil Company India 
Ltd, at p. 845, namely : 

“I see no way of holding that Section 34 js inapplicable to put 
right an assessment, by which a deduction has been improperly 
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allowed. Sucli a case is, in my opinion, a case of income escaping 
assessment 

I agree therefore that the question raised must be answered 
in the negative. 

Answer accordingly. 


[In The Bombay High Ooubt.] 

OOMMISSIONBE OF INCOME TAX, BOMBAY 

CHUNILAL B. MEHTA. 

Beaumont, C. J., and Rangnekar, J. 

March 27, 1935. 

Income Tax — ^Fobeign Exchange Bosiness — Pbopits Mahe 
Outside Bbitish India by pbeson Resident in India — Whethbb 
Assessable in India —‘Accbue ob Abise,’ Meaning of — Tests 
OP Assessability — English and Indian Law — Indian Income 
Tax Act (XI op 1922), Section 4. 

The assesses carried on business in Bombay as a broker m 
cotton^ silver and other commodities and he also did business on 
foreign exchange. The essential feature of the foreign exchange 
business was as follows: The assesses sent instructions from 
Bombay by telegram to a broker in New York or Liverpool to buy 
or to sell commodities. The broker accepted the instructions in New 
York or Liverpool^ as the case may be, entered into the requisite 
contracts with third parties on the foreign exchange, and notified 
the assesses accordingly. It was admitted that the profits arising 
from the foreign exchange btmness {which in the year of account 
amounted to Bs. 12 lacs odd) were not brought into British India. 
The Commissioner of Income Tax referred to the High Court the 
question whether these profits could be said to have accrued or 
arisen in British India and were assessable under the Indian 
Income Tax Act : 

Held, that the profits in question accrued or arose in New 
York or Liverpool, as the case may be, where the contracts were 
made by the broker ; the fact that the contracts were entered into 
by reason of instructions received from Bombay on behalf of a 
principal in Bombay did not affect the place where the profits 
accrued or arose, nor did the fact that the profits depended on the 
exercise in Bombay of knowledge, skill and judgment on the part 
of the assessee and upon instructions emanating from Bombay 
involve that the profits accrued or arose in British India ; and 
the profits were not therefore assessable to income-tax in British 
India, 
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Held, furtiher, that it made no difference whether the contracts 
of sale and ^purchase were followed or intended to be follotoed by 
actual delivery of the commodities or mere payment of differences. 

It cannot be said that because a business is carried on in 
British India all prof its arising from that business must be held 
to accrue in British India. 

Section 4 of the Indian Income Tax Act refers to the place 
'where the profits accrued or arose and not the place where the 
person who is the ultimate source of profit resides or carries on 
business. 

The words ‘ accruing or arising ’ extend the scope of the tax to 
income which may not be received in British India. 

English authorities on this question are irrelevant since the 
English Act does not deal with the place where profits accrue or 
arise. 

In construing a taxing Act the Court ought not to strain the 
language of the Act against the tax payer and a subject is not to 
he taxed unless the language of the statute clearly imposes the 
obligation. 

Cases referred to : 

Aueangabad Mills, Lin., In re [1921] (LL.li. 4C Bom. 
1286 ; 64 l.C. 9 ; 23 Bom. L.K. 570.) 

BOAUn OE EeVENUE, MaDBAS V. itAMANAIBAU Cheiti [1920] 
(I.L.K. 43 Mad. 75 ; 53 1.0. 976 ; A.l.li. 1920 Mad. 344). 

CoMMissioBEBS OE Taeaiiob V. Kibk ] 1900] (1900 A.C. 688 ; 
69 L.J.r.O. 87 ; 83 L.T. 4). 

Dock Oombany ai Kingsiom-upon-Hull v. Beowbk [1831] 
(36 li.li. 459). 

Case stated by the Commissioner of Income Tax, Bombay 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922), 
Civil Bcferonce No. 11 of 1934, decided on Marohi27, 1936. 

The necessary facts arc stated fully in the judgment. 

E. Mol Kemp and G. Louis Walker, for the Commissioner. 

K. M. Munshi and I), K. Petigara, for the Assessee. 

Bkaumoni, C. J. — This is a reference made by the Commis- 
sioner of Income Tax under Section 66 (2), Income Tax Act, 1922, 
and it raises a question of considerable imiiortance, and not, I think, 
easy to answer. The facts out of which the question arises ate not 
m dispute. The assessee carries on business in Bombay as a 
broker in cotton, silver and other commodities, and he also, as a 
1—48 
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regular business, enters into contracts on his own behalf for the 
sale and purchase of such commodities with persons in British 
India and also with persons outside British India, particularly in 
New York and Liverpool, which are the places with which we have 
to deal on this reference. During the year of assessment, which is 
the year terminating on 31st March, 1934, the assessee made a 
profit of Bs. 11,64,830 from the business of buying and selling 
commodities outside British India, and the question is whether he 
is liable to be assessed in respect of this sum. The actual ques- 
tions raised by the Commissioner are : 

“ (1) Whether in the circamstances of the case all the profits 
and gains which accrued and arose to the assessee from the busi- 
ness of future delivery contracts entered into with parties outside 
British India in which no delivery was ever taken or given or any 
part of such profits and gains can be said to have accrued or arisen 
in British India ; and (2) Whether as regards that part of the said 
business of future delivery contracts in which delivery had been 
actually taken or given outside British India, the profits or gains 
which accrued can be said to have accrued wholly or partly in 
British India.” 

In my opinion no distinction in law exists between the 
classes of business referred to in the two questions. It makes no 
difference whether the contracts of sale and purchase were 
followed, or intended to be followed, by actual delivery of the 
commodities; or, whether the contracts of sale and purchase were 
intended to be closed, and were closed, by corresponding contracts 
of purchase and sale, so as to result merely in payment of 
differences. In either case the nature of the contract in law is the 
same. Nor do I think was there any essential difference between 
the business conducted in New York and the business conducted in 
Liverpool, and I think the Commissioner has not corrrectly 
appreciated the rules of the Liverpool Cotton Exchange to which 
he refers In the case of business contracted both in New York 
and Liverpool the essential features were the same. The asses- 
see in Bombay instructed by telegram a broker in New York or 
Liverpool to buy or to sell commodities, and the broker accepted the 
instructions either in New York or Liverpool, as the case may be, 
and entered into the requisite contracts with third parties on the 
foreign exchange, and notified the assessee accordingly. It is 
admitced that the profits arising from this class of business during 
the year of assessment have not been received in British India, 
and the question is whether these profits accrued or arose in 
British India. That question depends on the construction of 
Section 4 (1), of the Income Tax Act, which provides : 

“4. (i) Save as hereinafter provided, this Act shall apply to 
all income, profits or gains, as described or comprised in Section 6, 
from whatever source derived, accruing, or arising, or received in 
British India, or deemed under the provisions of this Act to accrue, 
or arise, or to be received in British India.” 
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There Ir no question here of the profits being deemed to accrue 
or arise in British India ; the question is whether they did in fact 
accrue or arise in British India, Now it is clear that the words 
“accruing or arising’’ extend the scope of the tax to income which 
may not be received in British India, and that if moneys are 
earned by carrying on a business or by exercising a profession in 
Ih'itish India, liability to tax cannot be avoided by arranging that 
the moneys are to be paid outside British India. It is, I think, 
also clear that the question to be determined in this connection is 
tlie place where the profits accrue or arise, and not the place where 
the business in which the profits are earned is carried on, or where 
tlm assessee resides ; and this point to my mind renders authorities 
on the Rlnglish Act irrelevant, since the English Act docs not dead 
with tlio place whore profits accrue or arise. 

Tho contention of the assossee is that his right to profits arose 
m each case under the contract made with his broker, that that 
contract was luade outside J^ritish India where the instructions 
were acce})ted and acted upon, that the carrying out of the 
contract by the broker, including the contr<acts with third parties, 
which he entered into, took place outside Jb-itish India, and that 
accordingly the profits accrued and arose out of British India. The 
assessee relies on two cases. Board of Revenue^ Madras v. 
Ramanadhan Chetti and Aurangabad MilU^ Ltd,f In re^ in 
both of which a business owned by a person or company resident 
in British India was carried on by agents outside British India, 
and it was held that, as all the processes which resulted in profits 
took place outside Jiritish India, the mere fact that the owner and 
controller of the business was in British India did not make tJie 
profits accrue or arise in British India. The Advocate General 
contends, on the other liand, that in this case the whole control of 
the business was with the assessee in British India, that it was he 
who in Bombay, exorcising his skill and judgment, gave the in- 
structions which ultimately resulted in the accrual of profits, and 
that therefore the profits accrued in British India. He relies on 
various decisions on the English Act, which, for the reason I have 
already given, appear to me to be irrelevant, and he also relies on 
Urn decision of the Privy Council in Commissioners of Taxation v. 
Kith. In that case their Lordships were considering a New Bouth 
Wales statute in which tho relevant word was “derive/' which their 
Lordships treated as equivalent to “arise or accrue.” Tlie profits 
in question were derived from the business of mining on leasehold 
lands hold from the Grown in New South Wales, and their 
Lordships hold tliat the process resulting in the profits consisted 
of four parts, viz.^ (1) the extraction of the ore from the soil ; (2) 
tho conversion of tho crude ore into a merchantable product ; (3) 
the sale of the merchantable product ; and (4) the receipt of tho 
moneys arising from the sale ; and they held that as the first two 
processes took place in New South Wales the profits were derived 
there. 

'rhe case may be an authority for the proposition that profits 
may be said to accrue In a country although all the acts which 
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resalt in such profits do not take place there, but to my mind the 
case has no bearing on the matter with which we have to deal. The 
profits in the present case in fact accrued or arose under the con- 
tracts made by the broker. The broker in Liverpool or New York 
enters into a contract to buy 500 bales of cotton, and he enters in- 
to another contract for sale of 5C0 bales, and it is on the working 
out of those two contracts that profit accrues. The fact that the 
contracts are entered into by reason of instructions received from 
Bombay on behalf of a principal in Bombay does not to my mind 
affect the place where the profits accrue or arise ; it only affects the 
title to the profits when made. The question which we have to 
determine is really this : Does the fact that profits arising under 
contracts made abroad depend on the exercise in Bombay of know- 
ledge, skill and judgment on the part of the assessee, and upon 
instructions emanating from Bombay, involve that the profits 
accrued or arose in British India ? To my mind it does not. Analo- 
gies in such cases are dangerous because not exact, but I will give 
one illustration which serves to illustrate my view of the matter. 
Take the case of a man exercising the profession of a novelist in 
British India. He writes a novel in British India and sends it to 
his agent in England with instructions for its publication there. 
The agent makes an agreement in England under which profits 
accrue to the author which are retained in England. In such a case 
can it be said that ihe profits accrued or arose in British India be- 
cause the novel was written in British India and the instruction 
for its publication came from there? In my opinion the answer to 
that question must be in the negative. It seems to me that if the 
Crown is right, their case must be put as high as this (and the 
Advocate-General did not hesitate so to put it): that once you find 
that a business is carried on in British India, all profits arising 
from that business must be held to accrue in British India. To my 
mind, so to hold, would be to strain the language of Section 4, 
which deals with the place where the profits accrue or arise and 
not the place where the person who is the ultimate source of profit 
resides, or carries on business. In construing a taxing Act the 
Court ought not to strain the language of the Act against the tax- 
payer. In my opinion therefore both the questions asked by the 
Commissioner must be answered in the negative. The Commis- 
sioner to pay the costs of the assessee to be taxed on the orginal 
side scale. 

Eangnbkae, J. — The question on this reference is whether the 
profits made by the assessee as the result of certain operations 
carried on by him on the New York and Liverpool Cotton Exchange 
are liable to be taxed under Section 4 (1) of the Income Tax Act. 
The nature of the transactions and the manner in which they were 
carried on is not now in dispute, though it seems to me the income 
tax authorities have not properly appreciated the same. The asses- 
see has a business of his own in Bombay and he also does business 
on foreign exchange, and the way in which he does this is 
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that he sends orders from Bombay by telegram to his broker at 
these places and the latter who is a member of the local exchange 
executes the orders as a broker on behalf of the assessee, and on 
the transactions being put through, informs the assessee of the 
same. As the result of these transactions the assessee in the ac> 
counting year earned a sum of Rupees 11 lakhs odd, which admit- 
tedly has not been brought into British India or received in British 
India, and it is this sum which the Crown says is liable to be taxed 
under the Income Tax Act. The learned Commissioner had held 
that the business was speculative. This, in my opinion, is due to 
the fact that he has not properly .appreciated the legal position. 
However, the nature of the business in question is clearly irrelevant 
under Section 4 of the Act and I need not discuss this matter 
further. 

The principal charging sections are Sections 3 and 4. Section 3 
lays down who is to pay the tax. Section 4 describes the nature 
of the income that may be taxed. 

The scheme therefore is that the Act applies to all income from 
whatever source derived (a) accruing in British India, (b) arising in 
British India, or (o) received in British India. Then there are 
some sections under which although the income may not accrue 
or arise or be received in British India, still it may be deemed to 
accrue, arise or be received in British India. The assessment 
in this case is made under the charging Section 4 (1) of the Act, 
and the only question which arises for determination is whether 
within the meaning of that section this sum can be said to have 
accrued or arisen in British India. The section is in the follow- 
ing terms : 

‘ Save as hereinafter provided, this Act shall apply to all in- 
come, profits or gains, as described or comprised in Section 6, from 
whatever source derived, accruing, or arising, or received in British 
India, or deemed under the provisions of this Act to accrue or arise, 
or to be received in British India.’ 

It will be seen from the language of Section 4 (1) that what it 
charges is the income in British India and that the place of the 
source is immaterial. It is the place where the income accrues, 
etc., that matters. Thus, for example, “ property,” which is one of 
the specified sources in Section 6 of the Act, may not be in British 
India and yet the income from it may and can accrue, etc., in 
British India and then it will bo caught under the section. Simi- 
larly, the right to receive the income in British India is also im- 
material as also the question whether the income derived from any 
source is payable in British India. Nor does the question of resi- 
dence of the person liable under Section 3 arise under Section 4(1). 
Therefore what is important under these sections is the place where 
the income accrues, etc., and the person to whom it accrues, etc. It 
is clear that the latter question arises only under Section 8 and not 
under Section 4 (1). 

1— 48-a 
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Then it seems to me there is a distinction between the terms 
“ accruing ” or “ arising ” and “ receiving ” in British India, and 
the terms “ accruing ” or “ arising ” must connote something more 
than the expression “ received.” Income may accrue or arise out- 
side British India, but if received in British India, it will attract 
the tax under Section 4 (1). Similarly, it is obvious that the in- 
come may accrue in one place, arise in another, and may be 
received in a third place, and before it can be taxed it must be 
shown that either it has accrued or arisen or received in British 
India. The question then is whether the income in this case can 
be said to have accrued or arisen in British India. 

Now, in considering this question, the circumstances of eacli 
case have to be considered, and the question becomes complex when 
as here the activities which resulted in the income took place partly 
in and partly outside British India. In this. case the assessee em- 
ployed a broker to put through certain transactions. There is no 
evidence before us as to the agreement between the broker and 
the assessee. Ordinarily the broker was not bound to put through 
the transactions and he could refuse to carry out the order sent to 
him. Then on the facts of the case the contract of agency must 
be deemed to have been made outside British India. Then the 
broker put through the transactions on the two exchanges. 
The contracts which resulted in the income also were made 
outside British India. A contract is made at the place 
where the offer is accepted. It is difficult therefore to hold 
in these circumstances that the profits accrued or arose in British 
India. 

The Commissioner thought the assessee was carrying on 
business in Bombay, that the control of the business was with the 
assessee, and therefore the profits from the business accrued or 
arose in British India. The same argument has been put before 
us by the learned Advocate-General, who seems to have gone much 
further. He says that if it is established that the assessee is 
carrying on business in British India, then the profits which he 
makes — which must be attributed to the business — must accrue 
or arise in British India, because they come home to him in 
British India. I am unable to accept this contention. To accept 
this argument is to hold that if there is a right to receive the 
income in British India, then irrespective of all other considera- 
tions, the income must be deemed to accrue in British ‘India. 
That, in my opinion, is clearly not what is within Section 4 (1). 
Then it is said that the assessee was exercising control over the 
business and it was his skill and ingenuity that resulted in the 
income. I think it is established by authorities that even if the 
control of the business is exercised in British India, if the transac- 
tions which ultimately resulted in the income took place outside 
British India, then it could not be said that that income accrued 
or arose in British India. I need refer only to Board of Beverme, 
Madras v. Bamanatkan GhetU and Auiangahad Mills Ltd., In re. 
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The hr.irned Arlvocate-Generul lias sought to distinguish these 
cases and he says tliat in those cases the real control was exercised 
not by the owner in British India but by his servants or agents who 
actually were entrusLed to carry on the operations which resulted 
in the income. One answer to that is that, after all, they were 
tlri servants of ulie owner of the business and it cunnot be denied 
on the facts of these cases that it was open to the owner of the 
businc'.ss to control their operations as regards the business. Then 
it is said that the assessee was exercising his judgment and skill in 
rox^ard to the business which he put through the brokers on these 
exchanges. I feel some doubt as to the correctness of this position. 
Undoubtedly, to a certain extent, at any rate, initially, the assessee 
decided when to send the order to the broker and the nature of it. 
But that is not all. The subsequent transactions must, to a 
certain extent, having regard to bhoir nature, depend upon the skill 
and judgment of the broker. But assuming tlie income entirely 
de|)on(ied on the skill and judgment of the assesvsee in British India, 
what then In my opinion this is not the test for ascertaining t)ie 
nature of the income liable to tax under Section 4 (1), unless 
something more is read in the section. 

In my opinion the scheme of the Act, including in particular 
the sections under which the income which in fact had accrued 
outside British India is caught by providing that it shall be deemed 
to have accrued in British India, is against the contention of the 
Crown. To accept the contention oC the Crown, it seems to me, 
you have got to read something in Section 4 which is not there ancl 
to bring that section m conformity with the corresponding provi- 
sions under the Euglisli law. The Englisli Act does not deal with 
the location of the income and thus differs from the law here. In 
this view I do not propose to refer to the cases cited under the 
English or Colonial law. 

Undoubtedly the question which is raised is not free from 
(hrficuUy, and the present case is on the border line, 1 am not 
prepared to deny that there is considerable force in the view which 
the Crown waniis ua to take, it* seems to mo that when tlic poai- 
ti on is such tliat either ono or the other view is equally popsiblo 
when construing a taxing statute, the principle laid down by 
i^ollock, C. lb, in The Daek Company at Einyuton-upon-HuU v. 
lirow 7 ie, namely, the sixbjcct is not to be taxed unless the language 
of the Htatuto clearly im])OBe8 the obligation, should be followed. 
For these reasons, 1 think the questions must be answered in the 
manner proposed by my Lord the Chief Justice. 


Answered accordingly* 
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[In The Pbivt Council.] 

OOMMISSIONBE OF INCOME TAX, MADBAS 

V, 

THE BUCKINGHAM & CAENATIC COMPANY. LIMITED, 

MADEAS. 

Lord Thankerton, Sir Lancelot Sanderson and Sir George Eankin. 

October 25, 1985. 

Allowances — Dbpbeciation of Buildings And Maohi- 
NBBT — TEANSPBB OF BUILDINGS AND MaCHINBBT — DbPBBCIATION, 
WhBTHBB to be OALCULATIiD ON OBIGINAL CoST TO PUBOHASEB 
— ^Indian Income Tax Act (XI of 1922), Section 10 (2) (vi). 

The word ‘ assessee ’ in Section 10 {2) (vi) of the Indian 
Income Tax Act refers to the person who owns the property in 
question and who is being assessed, and depreciation allowance 
is to be based on the original cost of such property to such 
person. Therefore, where buildings or machinery have been acquire 
ed by one person from another the original cost which is to be 
considered for the purpose of calculating depreciation allowance 
is the original cost to the purchaser who is being assessed and not 
to his predecessor. 

The assessee company acquired the businesses of five other 
companies and took over the buildings and machinery of the 
latter. The total cost of the buildings and machinery to the 
said five companies was about Rs, 91 lakhs, but they were taken 
over by the assessee company at their written down value on the 
date of purchase, which was about Rs. lakhs: Held, by the 
Privy Council reversing the decision of the Madras High Court, 
that depreciation allowances on the buildings and machinery taken 
over by the assessee company must be calculated on the value at 
which they were taken over by the assessee company, namely, 
Rs. 84 lakhs and not upon the original cost of the buildings 
and machinery to the five companies from which the assessee 
company had taken them over. 

Massey & Co., Ltd. v. Commissionee of Income Tax, 
Madeas [1929] (115 1. C. 814 ; 56 M. L. J. 461 ; 3 1. T. 0. 302 ; 
A. I. E. 1929 Mad. 453) overruled. 

Commissionee of Income Tax, Bombay v. Saeaspub Mills 
Co., Ltd. [1932] (1. L. E. 56 Bom. 129 ; 137 I. C. 898 ; 34 Bom, 
L. E. 104) and Motieam Eoshanlal Coal Co., Ltd. v. Commis- 
sionbe of Income Tax, Bihab & Obissa [1933] (I. L. E: 12 Pat. 
12; 140 I. C. 904; 30 P. L. T. 613; 1933 I. T. B. 329) 
approved. 
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Appeal from a judgment and order from the High Court of 
Judicature at Madras, dated May 2, 1934. The facts appear from 
the following judgment of the Madras High Court ; — 

“ The first question referred to us by the Income Tax Com- 
missioner is “ whether the Buckingham and Carnatic Com])any, 
Limited which succeeded to the business of the Buckingham Mill 
Company, Limited, the Carnatic Mill Company, Limited, the 
Jamalamadugu Press Company, Limited, the Tiruppur Pi-ess 
Company, Limited and the Tadpatri Cotton Press Company, Limit- 
ed, is entitled, under Section 10 (2) (vi) of the Act, to depreciation 
allowance on the assets taken over from the five predecessor com- 
panies calculated on the original cost of these assets to such 
predecessor companies or on the value at which these assets 
where taken over by the Buckingham and Carnatic Company, 
Limited from the predecessor companies.” As is stated in the 
question referred the petitioner company took over the businesses of 
five other companies. This they did in November 1920. The total 
coat of the buildings and macliinery to the predecessor com- 
panies was : 

Bs. 

Dyeing and finishing machinery ... 11,11,748 

Other machinery ... ... ... 64,26,850 

Buildings ... ... ... 25,73,603 

But the petitioner company did not take over the machinery 
and buildings at their actual cost to the predecessor companies but 
at their written down value as on the 30th November 1920 which 
was as follows : 

Ks. 

Dyeing and finishing machinery ... 3,88,797 

Other machinery ... ... ... 15,10,846 

Buildings ’ ... ... ... 15,66,737 

In the year subsequent to the amalgamation, i.e., in 1921-22 
the petitioner company was assossod on the entire profits of the 
live })redecesBor comjianies as having succeeded to their business. 
During its assessment for 1922-23, the company claimed to 
deduct depreciation on tlic machinery and buildings calculated on 
their original cost to the five predecessor companies. This claim 
was disallowed and depreciation calculated on the written down 
cost (or original cost to the petitioner company) only was 
allowed. From this year onwards the company claimed and was 
allowed depreciation calculated on the written down cost plus the 
additions made each year. In the course of the assessment for 
193 L-32 (year of account — Calendar year 1930) the company pro- 
poiit'd to amend its original claim for depreciation as before men- 
tioned on the ground that as it had succeeded to the business of 

1-49 
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ambiguity in the words referred to, then the most favourable con- 
struction to the petitioner company should be given to them. In 
my view, when that sub-section came to be enacted, the legisla- 
ture were not envisaging any case of a successor company. What 
was in their mind was the original company. In my view, the 
successor company should not be placed in a more disadvantageous 
position than the company to whose business it succeeds. That 
company is allowed Under Clause (i) to the sub-section in question 
an allowance for depreciation which in the aggregate may be equal 
to but must not exceed the original cost to the assessee of the build- 
ings, machinery, plant etc. When the successor company suc- 
ceeds to the business I see no reason whatever why in justice it 
should be deprived of any part of such aggregate allowance which 
it clearly is if the view taken by the Income Tax Commissioner is 
correct. Moreover if correct in the case of a company which 
suffers a number of subsequent transfers, the original cost would 
be a constantly fluctuating figure. In my opinion, it has not been 
shown that the decision in Massey's ease was not correct. It 
follows, therefore, that the first question referred must be answered 
in a similar manner. 

With regard to the second question, it is not here contended 
by the petitioner company that a refund can be claimed but it is 
contended that they are entitled to the aggregate depreciation 
allowance based upon the original cost to the predecessor com- 
panies. Following the decision in Massey’s case this contention is, 
in my opinion, correct and that question must therefore be answer- 
ed accordingly. 

With regard to question 3, this upon the words of sub- 
section, following Massey's case is quite clear. The petitioner 
company are entitled to an allowance for depreciation based upon 
a percentage on the original cost of the buildings to the predeces- 
sor companies. 

It is conceded that the answer to question No. 4 must be in 
the afl&rmative. 

The petitioner company will get Rs. 250 costs from the Com- 
missioner of Income Tax.” 

The Commissioner of Income Tax appealed. 

A. M. Dunne and K, G. Hubert Hull, for the appellants. 

B. P. Hills, for the respondent. 

The Judgment of the Judicial Committee was delivered by 

Sib Lancelot Sanderson. — This is an appeal by the Com- 
missioner of Income Tax from a judgment and order of the High 
Court of Judicature at Madras dated May 2, 1934, whereby the 
High Court, upon the hearing of a case referred to it by the ap- 
pellant under the provisions of the Indian Income Tax Act, 1922 
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(XI of 1922), Auswcred oortain quPMUons of law faisetl (iheieby ad- 
versely to the contentions of tli'- apj>ellimt. 

The questions of law referred to the High Court arose in the 
course of the assessment of the profits and gains of the business 
of the respondent company of the tax year beginning on April 1, 
1931. 

The main question arising for determination in this appeal is 
whether the allowance to be made to the respondent company in 
respect of depreciation of buildings and machinery used by thorn 
for the purposes of their business should be calculated by reference 
to the cost thereof to the respondent company or by reference to 
the original cost thereof to certain companies from which such 
buildings and machinery were acquired by tho respondent com- 
pany. 

The material facts, as stated in the case which the Commis- 
sioner of Income Tii.x referred for tho oi)inion of the High Court 
under HecLion (IG (I) of the said Act .are as follows : 

The Buckingham and Carnatic Company, Limited (herein- 
after referred to as “ the company ”) is a public limited company 
which was incorporated on November 29, 1920 under the Indian 
Companies Act, 191.3. 

The objects of the company were to acquire, take over, amal- 
gamate with, work and carry on the bnsiness hitherto carried on 
in Madras and elsewhere by five limited companies which were 
registered under the Indian Companies Act and the goodwill of 
the said business, to enter into and carry into efifect an agreement 
which had been prepared and was exi)re88ed to l)e made between 
the said five companies, their liquidators and the company, to 
carry on the business so to bo acquired and generally to carry on 
the business of cotton spinners. 

The said five companies were incorporated on various dates 
ranging from 1876 to 1888. 

The above-mentioned agreement was entered into on Decem- 
ber 3, 1920. 

The total cost of the buildings and machinery to the said five 
companies was as follows : — 

Eupees. 

Dyeing and finishing machinery ... 11,11,748 

Other machinery ... 64,26,866 

Buildings ... 26,73,603 

The buildings and machinery wore not taken over by the 
company at the actual cost thereof to tho said five companies, but 

1 — 493 . 
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at their written down value on November 30, 1920, which was as 
follows ; — 

Eupees. 

Dyeing and finishing machinery ... 3,88,797 

Other machinery ... ... 15,12,846 

Buildings ... ... ... 15,55,737 

In the year subsequent to the amalgamation, ix., in 1921-1922 
the company was assessed on the entire profits of tlie said five 
companies as having succeeded to their business 

During the assessment the company claimed to deduct dejire- 
ciation on the buildings and machinery calculated on the original 
cost thereof to the said five companies. 

This claim was disallowed and depreciation, calculated on the 
written down cost, viz,, the actual cost, to the company, only was 
allowed. 

Prom that year onwards the company claimed and was allow- 
ed depreciation in respect of the buildings and machinery calculat- 
ed on the said written down cost plus depreciation in respect of 
any additions made to the buildings and machinery by the 
company in each year. 

In the course of the assessment for 1931-32 the company again 
claimed depreciation as above on the ground that as it had succeed- 
ed to the busiuGBS of the said five companies it was entitled to 
depreciation on the buildings and machinery which had been taken 
over from the said companies calculated on the original cost there- 
of to the said five companies. 

This claim was based on a decision of the Madras High Court, 
viz., Massey d Go., Ltd. v. Commissioner of Income Tax, Madras 
which was given on November 29, 1928. The case is reported in 
Massey d Go., Ltd. v. The Gommissioner of Income Tax, Madras 
(56 M.L.J. 451 ; 3 I.T.O. 302). 

It appears, however, that the High Courts of Bombay and 
Patna had declined to follow the Madras decision. , 

In view of the conflicting decisions the Assistant Commis- 
sioner of Income Tax referred the matter to the Commissioner of 
Income Tax, Madras, the appellant in this appeal. 

The appellant as already stated referred the case to the High 
Court. The first question submitted in the case tor the opinion of 
the High Court was as follows : — 

Question 1 — “ Whether the Buckingham and Carnatic 
Company, Limited, which succeeded to the business of 
the Buckingham Mill Company, Limited, the Carnatic Mill 
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Company, Limited, the Jamalmadugn Press Company, Limited, the 
Tiruppnr Press Company, Limited and the Tadpatri Cotton Press 
Company, Limited, is entitled under Section 10 (2) {vi) of the Act, 
to depreciation allowance on the assets taken over from the five 
predecessor companies calculated on the original cost of these 
assets to such predecessor companies or on the value at which these 
assets were taken over by the Buckingham and Carnatic Company, 
Limited, from the predecessor companies?” 

The appellant agreed with the decisions of the Bombay and 
Patna High Court and expressed the opinion that the allowance to 
bo made in respect of depreciation of the assets acquired from the 
predecessor companies by the company should be calculated by 
reference to the value at which such assets were acquired by the 
company. 

The appellant proceeded to refer three other questions, which 
he considered would arise in the event of High Court adhering to 
the decision in Massey d- Co., Ltd. v. Commissioner of Income Tax, 
Madras. The said three questions were as follows : — 

“Question 2. — Whether the Buckingham and Carnatic Com" 
pauy Limited, is entitled to have the depreciation allowance from 
the year 1921-1922 to 1930-1931 recalculated on the basis of that 
decision and to claim that the excess depreciation not allowed in 
those years should bo allowed in its subsequent assessment or 
wbether the claim for such excess depreciation lajises altogether? 

Question 3. — Whether the Buckingham and Carnalic Company 
Limited, is entitlod to claim depreciation on buildings taken over 
from the [iredecessor companies in its subsequent assessment at the 
rates in force each year till the total of such allowances to the 
company iind its predecessors is equal to the original cost of these 
buildings to the predecessor companies or whether the company 
shonld be allowed to claim depreciation on these buildings in each 
of its subsequent assossmeiits at the rates in force each year only 
for a period not exceeding the life of the asset fixed under the 
present Act, calculated from the dale on which they were first 
brought into use by the predecessor comi)anie8? 

Question 4. — In oalonlating the amount of depreciation allow- 
able in subsequent years to the iluckingham and Carnatic Company, 
Limited, is the amount allowed to the predecessor campanies to be 
taken into account in applying yectiou JO (2) [vi) proviso (c) of 
the Act”? 

The High Court held that it had not been shown that the 
decision is Massey's case was incorrect answered the questions as 
follows : — 

(1) That the respondent company herein is entitled to depre- 
ciation allowance on the machinery and buildings taken over, 
calculated on the original cost of these assets to the aforesaid five 
predecessor companies. 
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(2) That the respondent company is entitled to the aggregate 
depreciation allowance based upon the original cost to the afore- 
said predecessor companies. 

(3) That the respondent company are entitled to an allowance 
for depreciation based upon a percentage on the original cost of 
the buildings to the predecessor companies. 

(4) In calculating the amount of depreciation allowable in 
subsequent years to the Buckingham and Carnatic Company, 
Limited, the amount allowed to the predecessor company shall be 
taken into account in applying Section 10 (2) {vi) proviso (c) of the 
Act. 

The main question is the first. The section of the Indian 
Income Tax Act, 1922, which relates to this question is Section 10, 
and the material part thereof is as follows : — 

10. — (1) The tax shall be payable by an assesses under the 
head “Business” in respect of the profits or gains of any business 
carried on by him. 

(2) Such profits or gains shall be computed after making the 
following allowances, namely : — 

{vi) in respect of depreciation of such buildings, machinery, 
plant, or furniture being the property of the assessee, a sum equi- 
valent to such percentage on the original cost thereof to the asses- 
see as may in any case or class of cases be prescribed : 

Provided that — 

(6) where full efilect cannot be given to any such allowance, 
in any year owing to there being no profits or gains chargeable for 
that year, or owing to the profits or gains chargeable being less 
than the allowance, the allowance or part of the allowance to which 
effect has not been given as the case may be, shall be added to the 
amount of the allowance, for depreciation for the following year 
and deemed to be part of that allowance or, if there is no such al- 
lowance for that year, be deemed to be the allowance for that year 
and so on for succeeding years ; and 

(c) the aggregate of all such allowances made under this 
Act or any Act repealed hereby or under the Indian Income 
Tax Act, 1886, shall, in no case exceed the original cost to the 
assessee of the buildings, machinery, plant, or furniture, as the 
case may be. 

By Section 2 (2) of the said Act, “assessee” means a person 
by whom income-tax is payable. By Section 2 (10) “prescribed” 
means prescribed by rules made under this Act. 

No question arises in this appeal as regards the percentage 
prescribed by the rules. 

The answer to the first question in this appeal depends upon 
the construction, which is to be put upon the words in the Section 
10 (2) {vi) : “the original cost thereof to the assessee.” 
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The High Court of Madras were of opinion that the otlier High 
Courts had stressed the importance of the words “ to the asse&sec ”, 
and had not given sufficient importance to the words “original 
cost ”, and that as there was an ambiguity the most favourable 
construction to the company should be given to the words. 

The learned Judges expressed the further opinion that the 
Legislature was not envisaging any case of a successor company, 
and that what was in mind was the original company. 

The case for the company at the hearing before the Board was 
pul in rather a different way. it was contended on the comjiany’B 
behalf that the meaning of the above mentioned material words was 
“ llie original cost thereof to the assessee for the time being ” or 
“the original cost thereof to the assessee at the time of the 
original cost”. 

Their Lordships are not able to accept the construction of the 
material words adopted by the High Court, or tliat which was pre- 
sented on behalf of the company before the Board. Both the above- 
mentioned constructions involve the insertion in the sub-section of 
words which aie not to be found therein, and are not in the least 
necessary for an intelligible construction thereof : a method of 
construction to which their Lordships can give no countenance. 

They are of opinion that there is no ambiguity in the provisions 
of Section 10 (‘2) {vi), and the ordinary and natural meaning of the 
words used must be taken as the proper construction. 

The sub-section provides for the allowance in respect of depre- 
ciation of buildings and uiacliinory, which are tlic property of the 
assessee, to the extent of the percentage prescribed on the original 
cost tlicreof to the assessee. The word “ assessee” is used in the 
sub-section in two places : firstly with regard to the ownership of 
the property and secondly with regard to the original cost thereof. 

In the ordinary and natural meaning of the sub-Section the 
word “assessee” used in the two connections must refer to the 
same person. Who then is tliat person? The answer is given by 
the sub section itself, namely, the person who owns the property in 
question and who is being assessed and the depreciation is to be 
based on the original cost of such property to such person, in 
this case the company. If there were any doubt about this being 
the correct interpretation it would be removed by reference to the 
definition of “ assessee ” contained in Section 2 (2) of the Act. The 
word means the person by whom income tax is payable, in this 
case the company. 

It follows, therefore, that the cost which is to bo considered for 
the purpose of the allowance for depreciation must be the original 
1—50 
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cost to the person by whom the income tax is payable, in this case 
the company. 

In the case of Massey cC' Go., Ltd. v. Commissioner oj Income 
Tax, Madras, three questions were submitted for the High 
Court’s opinion. The third was as to “ res judicata ” to which 
no further reference need be made. The first two were as 
follows ; — 

“(1). Whether Massey & Company, Limited, who succeeded 
to the business of the Madras Engineering Works, Limited, are en- 
titled to carry forward for the purposes of assessment depreciation 
to which full effect could not be given in the years previous to the 
succession by Massey and Company, Limited.” 

“(2) Whether Messrs. Massey and Company, Limited, can be 
allowed to calculate depreciation on assets taken over from the 
Madras Engineering Works, Limited, on the original cost of those 
assets to the latter, or at the value at which they were taken over 
by Messrs. Massey & Company, Limited.” 

The High Court for re.asons slated in the judgment of the Chief 
Justice held that the answer to the first question should be in the 
affirmative. 

The answer to the above mentioned second question was that 
the calculation must be made on the original cost to the Madras 
Engineering Company and not on the value at which tlie buildings, 
machinery, etc., were taken over by Massey and Co. It should be 
noted that no reasons for the decision with reference to the second 
question were given. 

In their Lordships’ opinion in is not necessary to express, and 
they do not express any opinion as to the correctness of the answer 
to the first question in the abovemon tinned case, but they fec-1 oblig- 
ed to say that for the reasons whicli have been already given, they 
cannot agree with the answer which the Madras High Court gave 
to the second question. 

In the case of the Commissioner of Income Tax, Botnbay 
Presidency v. Saraspitr Mills Co., Ahmedabad the High Court of 
Bombay refused to follow the decision of the Madras High Court in 
Massey d Co., Ltd. v. Commissioner of Income Tax, Madras and 
held that 

“(1) When an assessee succeeds another in business the words 
“ on the original cost thereof to the assessee ” in Section 10 (2) (vi) 
of the Indian Income Tax Act, 1922, refer to the original cost to 
the person who is being actually assessed and not to the previous 
owner of the business.” 

“(2) Consequently assessees are entitled to have the deprecia- 
tion allowance under the said Section 10 (2) {vi} of the said Act 
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calculated on the original cost to them and not to the previous 
owner from whom they have purchased the business.” 

In Motirani Boshan Lai Coal Co., Lid. v. Commissioner of 
hicome Tax the High Court of Patna approved of and followed the 
above-mentioned decision of the Bombay High Court, and dissented 
from the decision of the Madras High Court in Massey <Jt Co. v. 
Commissioner of Income Tax, Madras. 

For the reasons already stated their Lordships agree with the 
decisions of the Bombay and Patna High Courts in the above- 
mentioned cases on the question now under consideration. 

In view of that conclusion, it is not necessary for their Lord- 
ships to express any opinion on the second, third or fourth questions 
snbinitted to the Higli Court in this case, for, as the Commissioner 
pointed out in his reference, tliese questions only arise if it should 
be held that the decision in the case of Massey Co. v. Commis- 
sioner of Income Tux, Madras, in resjiect of the matter raised in 
the first question was correct. 

Their Lordships iherefore are of opinion that the appeal should 
be allowed and the judgment and order of the High Court dated 
May 2, 1934, should bo set aside. 

The answer to the first question in the reference should be 
that the company, which succeeded to the business of the five com- 
panies mentioned therein, is entitled under Section 10 (2) {vi) of 
the Act to depreciation allowance on the assets taken over from 
the five predecessor comjianios calculated on the value at which 
those assets were taken over by the company from the predeces- 
sor companieR, and not ujion the original cost of those assets to 
such predecessor companies. 

The company must pay the costs of the appellant in the High 
Court and of this appeal. 

Their Lordships will humbly advise His Majesty accordingly. 

Order accordingly. 

Hnlidlors. — The Solicitor, India Office, for the appellant ; 
Sanderson Lee d- Co., for the respondent. 


[In The Pbivt Council.] 

COMMISSIONEK OF INCOME TAX, BOMBAY 

V. 

CUREIM15HOY EBRAHIM & SONS, LTD. 

Lord Thankerton, Sir Lancelot Sanderson, and Sir George Rankin. 

October 28, 1936. 

Non-Resident— Loan to Person Caebyinq on Business 
IN British India — Payment of Intekest to Non-Resident 
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Outside British India — Borrower, Whether Liable to be 
Assessed on Such Interest as Agent op Non-Eesidbnt — 
‘ Business Connection,’ ‘ Property,’ Meanings of — Indian 
Income Tax Act (XI of 1922), Section 42 (1). 

The assessee company carried on business in Bombay. They 
obtained a loan of Bs. 60 lakhs from the Nizam of Hyderabad 
undertaking to pay interest thereon at Hyderabad and to repay 
the capital in five years. In the year of account, the assessee com- 
pany paid to the Imperial Bank at Hyderabad to the credit of the 
Nizam a sum of Bs. 3 lakhs odd on account of interest due to the 
Nizam on the loan. The assessee company was treated as the 
Nizam's agent and assessed under Section 48 (i) on (i) the sum 
of Bs. 3 lakhs which they had paid to the Nizam, on the ground 
that the Nizam had earned this amount through a business connec- 
tion with the assessee in British India, {ii) on the income from the 
property which the Nizam owned in Bombay. There was nothing 
to show that the Nizam had any interest in the company except as 
one of its creditors and there was no evidence of any course of 
dealings betioeen the parties apart from this loan : Held, affirming 
the decision of the Botnbay High Court, that the facts were not 
sufficient to establish any business connection between the assessee 
company and the Nizam ; the interest earned by the Nizam did 
not accrue or arise to the Nizam through or from any business 
connection with the assessee company in British India or from any 
property within British India ; and the assessee company could 
not therefore be treated as an agent of the Nizam and assessed to 
Indian income tax on the said sum of Bupee 3 lakhs under 
Section 48 {!). 

Held also, that the assessment of the assessee company to in- 
come tax on the income from the property of the Nizam in 
Bombay with which they had no concern whatever was wholly 
illegal. 

The word ‘ property ’ as used in subsection (I) of Section 48 
means something tangible but it is not confined to immovable pro- 
perty or to buildings or land appertaining thereto. The word is 
used as an ordinary English word to be taken in its usual signifi- 
cation and there is nothing in the sub-section to exclude from its 
scope ctny of the six classes of income mentioned in Section 6 of 
the Act. 

The phrase ‘ business connection ’ is different from, though 
doubtless not unrelated to, the word ‘ business ’ of which there is a 
definition in the Act. 

Commissioner op Income Tax v. Cdrrimbhoy Ebrahim & 
Sons, Ltd. [1933] (1 1.T.E. 341 : I.L.E, 67 Bom. 615) affirmed. 

Cases referred to and distinguished. 

Commissioner op Income Tax, Bombay v. Bombay Trust 
CORPN. [1928J (I.L.E. 52 Bom 702; 3 I.T.C. 136: 112 1.0. 
593). 
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OOMMISSIONBE, OF INCOME TaX, BoMBAY V. BOMBAY TeUST 

OoEPN. Ltd. [1930] (LL.E. 54 Bom. 216; 67 I.A. 49 ; 4 LT.C. 
312) P.C. 

COMMISSIONEE OF INCOME TaX, BuEMA V. MeSSBS. StBEL 

Brothers & Co., Ltd. [1926] fl.L.B. 3 Rano. 614 ; 94 I.O. 466 ; 

1926 Bang. 97). 

Bogbes Pyatt Shellac & Co. v. Secretary of State fob 
India [1925] (LL.B. 52 Cal. 1; 83 I.C. 273 ; 40 C.LJ. 110 ; 28 
C.W.N. 1074). 

Appeal against the judgment of Beaumont, C.J. and Rang- 
NBKAR, J., in Civil Bufoi’enoe No. 12 of 1932, dated Pebruary 28, 
1933, reported as 1933, 1 l.T.B. 341, 

Gavin Simonds, K. C., and Wallaoh, for the ap- 
pellant. 

A. M, Latter, R. G. and Sir Thomas Strawjman, for the 
respondents. 

SiE Geoegk Rankin. — This appeal arises out of an assessment 
order made by the Income Tax Officer of A Ward, Bombay, on 
August 7, 1931, against the respondent company Messrs. Currim- 
bhoy Ebrahim & Sons, Limited, as agents of His Exalted Highness 
the Nizam of Hyderabtid. The order was made in respect of in- 
come tax for the year of assessment 1931'82, but was based upon 
the accounting period being the year 1930-31. Two itffms only 
were included in the order, first, the sum of Rs. 27,960 being in- 
come tax claimed to be due from the Nizam under the head “ pro- 
perty ” in respect of house property in Bombsiy of which he is the 
owner ; secondly, a sum of Bs. 3,15,214 being the amount received 
in the year of account by the Nizam from the respondent company 
as interest due upon a loan of Rs. 50,00,000 made by the Nizam to 
the respondent company upon the terms of a written instrument 
dated August 16, 1929. The latter claim was laid under the head- 
ing “ Other Bouroes ” as defined by Section 12 of the Act. 

This assessment of the respondent comjjany in respect of in- 
come tax claimed to be duo from the Nizam was based upon procee- 
dings taken under Section 43 of the Indian Income Tax Act (Act 
XI of 1922) a notice having been issued upon the respondent com- 
pany to the effect that the Income Tax Officer intended to treat 
them as agents of the Nizam. Notice having been issued on 
May 7, 1931, and the respondent company having appeared 
and objected, the Income Tax Officer on June 6, 1931, made 
an order in writing holding that a business connection existed 
between the respondent company and the Nizam, and that 
the word “ property ” appearing in Section 42, sub-Section 1 
of the Act includes moveable property and investments. The 
final conclusion of this order was that there was income charge- 
able to income tax under Section 42 (1) of the Act and that Messrs. 
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Ourrimbhoy Ebrahim Si Sons, Limited, might be deemed to be the 
agent oC His Exalted Highness the Nizam. 

As aU-eady mentioned the assessment order of August 7, 1981, 
included income tax in respect of house property in Bombay. This 
was property with which the respondent company had nothing 
whatever to do. It appears from the assessment order itself that 
it was included, not because income tax under the head “ property ” 
had not been paid by the person managing the property, but be- 
cause the Income Tax Officer considered that income of an assessee 
from all sources must be included in one assessment, and that 
there cannot be two or more assessments against one assessee for 
the different sources of income. 

The respondent company appealed from the Assessment Order 
to the Assistant Commissioner of Income Tax, Bombay, taking 
objection not only to the claims themselves, but also to the right of 
the Income Tax Officer to treat them as agents of the Nizam. The 
appeal was dismissed by the Assistant Commissioner who upheld 
the findings of the Income Tax Officer under the first sub-section 
of Section 42 in respect of the interest upon the loan. He also up- 
held the assessment in respect of the house property, on the ground 
that it was within the right of the Income Tax Officer to select any 
agent as the principal agent and to bring all items of intsome into 
one assessment. 

The respondent company thereupon applied under Section 66 
of the Act to the Commissioner of Income Tax to make a reference 
to the High Court of Bombay regarding certain questions of law 
arising out of the Assessment Order, and by Letter of KefereUce 
dated November 30, 1932, the Commissioner submitted five ques- 
tions formulated by the respondent company. The questions were 
as follows : — 

“ (1) Whether the facts of the case constitute a business con- 
nection between the applicants and His Exalted Highness the Nizam 
within the meaning of Section 42 of the Income Tax Act. 

“ (2) Whether the interest earned by His Exalted Highness 
the Nizam on the loan made to the applicants constitutes profit or 
gain accruing or arising to His Exalted Highness the Nizam direct- 
ly or indirectly through or from any business connection or propety 
in British India chargeable to income tax in the name of the 
applicants. 

“ (3) Whether the assessee can in law be deemed to be agent 
of His Exalted Highness the Nizam under Section 43 of the Income 
Tax Act. 

“ (4) Whether the applicants are liable to be assessed as Agent 
for His Exalted Highness the Nizam in respect of : — 

(а) Interest on the loan above referred to, 

(б) Property income above referred to. 
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“ (5) Whether the assessment levied on the applicant is valid 
m law.” 

The opinion of the Commissioner submitted as required by 
sub-Bection 9 of Section 66 of the Act was to the effect that the in- 
terest income arose from a business connection in British India 
within the meaning of Section 42, sub-Bection (1). He also found 
that the respondent company were liable to be deemed the Niuam’s 
agents for all the purposes of the Act by reason of the fact that 
they had a business connection with the Nizam. 

The High Court of Bombay answered all the questions pro- 
pounded in the negative holding that there was no business connec- 
tion between the Nizam and the respondent company, that the 
interest income did not arise to the Nizam through or from any 
property in Bncish India, and that the respondent company is not 
hit by Section 43 of the Act either as having any business connec- 
tion with the Nizam or as being persons through whom the Nizam 
is in receipt of any income, profits or gains. It is from this deci- 
sion that the present appeal has been brought to His Majesty in 
Council by the Commissioner for Income Tax. 

The loan in question was a loan of lis. 50,00,000 and the in- 
strument of agreement m respect thereof was executed in Bombay. 
Apart from the respondent company who were the borrowers, and 
the Finance Member of the Grovernment of the Nizam (the 
‘ lender ’), there were four other parties to the agreement who 
joined for the purpose of recording the deposit of title deeds made 
by them as security for the repayment of the loan by the borro- 
wers. The security consisted both of shares in joint stock com- 
panies, and of immovable properties, and the mortgage was a 
mortgage by deposit effected in the usual manner by blank trans- 
fers m the case of shares and by deposit of title deeds in the case 
of lands. Interest was to be paid at the rate of 7| per cent, per 
annum and it was to be paid to the Nizam of Hyderabad through 
the Imperial Bank of India, Hyderabad Branch. The loan itself 
was to bo ro-paul by five annual instalment of Bs. 10,00,000 each, 
exclusive of interest, such inatalmeuts to be paid in like manner 
in Hyderabad. There was a covenant by the borrowers to keep 
tho mortgaged properties in repair and a provision that in default, 
the lender should be entitled to repair and to add the cost to tho 
principal debt. By another provision the Nizam was to be enti- 
tled to appoint one or mote representatives to look after and 
protect his interests in connection with the securities, and the 
respondent company was to pay a remuneration to such represen- 
tative or representatives not exceeding in the aggregate Es. 6,000 
per annum. The respondent company was also to furnish the 
Nizam in each year with a certified copy of the balance sheet and 
profit and loss account of their own business. Although nothing 
turns upon the clause, it may bo mentioned that the respondent 
company agreed to pay income tax if leviable in British India upon 
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the inlercst. The actual advance of tlie Ks. 50,00,000 w aa made 
by this sum being paid by the Nizam into the Hyderabad Branch 
of the Imperial Bank of India on behalf of the respondent company. 

It is not the contention of the appellant that the interest in- 
come now in question did in fact accrue or arise in British India 
or was in fact received in British India within the meaning of 
these words as they appear in sub-Section (1) of Section 4, but it is 
said that by virtue of the first sub-section of Section 42 this income 
is deemed to be income accruing or arising in British India within 
the meaning of the concluding words of Section 4. Whether or 
not the income is to be deemed to accrue or arise in British India 
and so to be chargeable to income-tax in British India, depends on 
the two questions : (a) Did it accrue or arise to the Nizam through 
or from any business connection in British India? (c) Did it 
accrue or aiise to the Nizam through or from any property in 
British India ? In their Lordships’ opinion both of these questions 
have been correctly answered in the negative by the learned 
Judges of the High Court of Bombay. 

It was contended on behalf of the respondents that the words 
“ business connection ” and “ property ” in Section 42 (I) ' are in- 
tended as repetitions of the expressions ‘‘ business ” and pro- 
perty ” appearing in Section 6 to describe “heads of income”, 
and that the interest income now in question, being admittedly 
taxable under the 6th heading “ other sources”, cannot be said to 
accrue or arise through or from any business connection or pro- 
perty in British India within the meaning of the sub-section. In 
support of this argument their Lordships were referred to certain 
observations in the case of Rogers Pyatt Shellac d Co. v. Secre- 
tary of State for India and Commissioner of Income Tax, Burma 
V. Messrs. Steel Brothers d Go., Ltd. This contention, however, 
does not appear to their Lordships to be valid. The phrase 
“ business connection ” is dififerent from, though doubtless not 
unrelated to, the word “ business ” of which there is a definition 
in the Act. The word “ property ” when used in Section 6 to 
describe a head of income is not defined by the statute, but by 
Section 9 it is provided that under this head tax shall be payable 
in respect of the 6o?ia fide annual value of property consisting of 
any buildings or lands appertaining thereto. In their Lordships’ 
opinion the word “ property ” as it occurs in the sub-Section (1) 
of Section 42 cannot be given so special a colour, but is used as 
an ordinary English word to be taken in its usual signification 
subject to the context provided by the rest of the sub-section. 
There is nothing in the sub-section to exclude from its scope any 
of the six classes of income mentioned in Section 6 of the Act. 

Upon the question whether the interest arose to the Nizam 
through or from any business connection in British India, their 
Lordships observe that so far as appears from the facts found in 
the Letter of Beference, the loan made by the Nizam to the 
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rcspoiKluuu company ou Augasu 16, 1929, was an isolated trans- 
action between the parties. It is not shown that the Nizam has 
at any time had an interest direct or indirect in the respondent 
company. There is no evidence of a course of dealing between 
the parties such as might fairly be described as a business connec- 
tion previously subsisting between them. There is no clement m 
tlie present case which justifies a comparison on the facts with 
the position of the pai’ties in the case of CoviminRioner of Income 
TaXi Bombay v. Bombay Trust Corporation and Commissioner of 
Income Tax^ Bombay v. Trust Corporation^ Ltd* 

If the words “ accruing or arising to such person whether 
directly or indirectly througli or from any business connection in 
British India ’’ are not to be deemed satisfied in every case m which 
a single monetary transaction by a non-resident with a resident 
produces gain to the former, it is difficult to see in the facts of this 
case any distinguislung element of busmess connection which the 
legislature has clioseri as the test for rendering chargeable to 
British Indian income-tax income which has not accrued in British 
India. There is no proof that the Nizam is carrying on business 
of moneylending either in Hyderabad or British India. So far as 
appears, he invested some surplus capital in making a loan to the 
respondent company taking security tlierefor. That the respondent 
company doubtless used the borrowed money in connection with 
their own business is not a fact which brings the Nizam any 
nearer to being a person who has business connection in British 
India, The circumstance that the repayments of the loan are, 
contemplated to extend over a period of five years, and tliat the 
interest would be payalilg from time to time during Uiis period, is 
equally meflective to bring tJie case within the words of sub-Sec- 
tiou (1) of Section 42. 

Upon the question wlietlier the interest income accrued or 
arose to the Nizam through or from property in British India, 
tiicir Lordships agree witli the view expressed by the learned 
Oluel Justice of Bombay that tlie word property ” used in 
sub-Bection (1) of Section 42 means something tangible; though, 
for reasons already given, tliey cannot accept his suggestion that 
it is confined to immoveable property or to buildings or lands ap- 
pertaining thereto. Tlie phrase to be construed is ** property in 
Britiali India ’’and it seems to their Lordships that the plain im- 
plication is that the property is to be situated in British India. 
No doubt for purposes of administration or succession, or for pur- 
poses of jurisdiction to attach a debt, a chose in action is treated 
notionaily as situated in a particular country or district. The 
statute however does not intend to import questions of this 
character as the test wl) ether income which does not accrue with- 
in British India shall be deemed so to accrue. In their Lordships’ 
opinion the plirase is to bo taken literally and simply. It is appli- 
cable for example, in a case where furniture situated in British 
India has been hired under an agreement whereby the hire is 
payable outside British India, 
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In the result, therefore, their Lordships come to the con- 
clusion that the interest income mrespect'of which the respondent 
company has been assessed to tax as agent for the Nizam, is not 
to be deemed to have accrued or arisen within Lntish India at all 
and is therefore, not liable to tax. The Income Tax Officer’s order 
of June 5, 1931, whereby the respondent compi-ny was deemed to 
be an agent of tne Nizam and liable to be made assessee in rcspecii 
of these monies is without foundation and altogether invalid. In 
these circumstances it does not appear to their Lordships to be 
necessary that they should discuss any of the questions raised 
under Section 43 of the Act. It would indeed be strange if the" 
respondent company as mere debtors to a nonresident paying him 
outside British India monies which are not assessable to 
Indian income-tax at all, could be made liable for the income tax 
due on the non-resident’s house property in Bombay with which 
they had no concern, and this notwithstanding that tax had hither- 
to been duly assessed upon and paid by the person managing the 
property on behalf of the non-resident. No such opinion was 
given by the Commissioner in his LetUer of lieference and no 
such conlenbion has been raised by learned Counsel for the appel- 
lant before this Board. It appears to their Lordships to be 
sufficient to say that as regards questions (1), (2) and (5) answered 
by the High Court of Bombay in the negative, their Lordships 
agree with the High Court, and that their Lordships will humbly 
advise His Majesty that this appeal should be dismissed with costs. 
, Appeal dismissed. 

Solicitors — Solicitor, India Office, for the appellant ; T. L, 
Wilson d Go,, for the respondents. 


[In the Lahobe High Coubt.J 
SHIY NAEAIN & SONS 

V. 

COMMIBSIONEE OF INCOME TAX, PUNJAB. 

Addison and Din Mohammad, JJ. 

December 10, 1934. 

Losses— Pastnebship Between A & B— Claim to Set Off 
Loss IN Pabtnbeship Between A, £ & C — Maintainability — 
One Fibm Cannot be Pabtneb in Anothbb Fibm — Indian 
Income Tax Act (XI of 1922), Section 24. 

Where four brothers formed a partnership and in the assess- 
ment of this partnership, they claimed to setoff a loss which they 
had suff erred in another partnership of which the four brothers and 
a fifth brother toere partners : Held that inasmuch as a firm could 
not be a partner in another firm, the firm of the four brothers could 
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not be treated as a partner in the firm of the five brothers and that 
being so, the losses incurred in the firm of five brothers could not be 
set of against the profits of the firm of the four brothers which was 
being assessed. 

Oases referred to : 

Hbojo Lae Saha «. Btjdh Nath Ptabi Lal Das [1928] 
(T.L.K. 55 Cal. 551 ; 105 I.C. 549 ; A.I.E. 1928 Gal. 148). 

Jaidayal Madangopal, In re [1933] (I.L.E. 54 All. 846; 
143 LO. 390; A.I.E. 1933 All. 77 ; 1933 l.T.E. 186). 

Sheohayal Khemica V . JonAHMULL [1924] (I.L.E. 50 Oal. 
549 ; 75 I C. 81 ; A.I.E. 1924 Oal. 74). 

Uefp.ronce made by the Oommissioner of Income Tax, Panjab 
under Section GG (3) of the Income Tax Act [Civil Eef. No. 34 of 
1934]. 

Jai Gopal Sethi, for the assessees. 

J. N. Aggarwal, for the Commissioner. 

Addison, J. — A Bench of this Court directed the Commission- 
er of Income Tax to state the facts of a particular assessment and 
refer three questions of law for decision. The Commissioner has, in 
a lengthy order, set out the facts in great detail and it will not bo 
necessary for us to recapitulate all of them. The first two questions, 
on the facts stated, scarcely arise, and if it is necessary to give any 
answers to them, those proposed by the Commissioner may be ac- 
cepted. The third question put was : 

“Are the assessees entitled to set off the loss in the firm Arjan 
Das Hada Sukh against profits of their other concern V’’ 

As stated by the Commissioner in his order, tliecase boils down 
to the contention that if the Khawaja Khora saltpetre profits were 
included, the Arjan Das Sada Snkh account should be set off. 

The assessees are four of the six sons of one Shiv Narain. 
When their father and two of their brotliers separated, these fonr 
remained joint and the assessment is upon them alone. They re- 
turned the profits from the Khawaja Khcra saltpetre factory as 
being the profits of their concern, and the accounting of them was 
interwoven in such a way that however they were acquired they 
must be the exclusive ’ineomo of these four brothers. In fact, 
as already stated, they were returned as such. Now, the, Arjan 
Das 8ada Sukh firm belongs to these four brothers ami a fifth 
brother Mogh Eaj. There have been losses in it and tlie four brothers 
wished to set off their losses on that account against profits return- 
ed as theirs in the other account. Their case was that their mother 
gave them a four-fifths share m the Arjan Das Sada Sukh business 
and gave Megh Eaj a one fifth share. The evidence produced 
before the income tax authorities vyas ad hoc evidence whicli was not 
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believed. This is a finding of fact, if there was material before 
them for coming to that decision. There is no doubt that there 
was such material and the reply to question 3 must therefore be 
in the negative. 

Purther, it was held in Sheodayal Khemka v. Johammll, that 
a partnership firm was not a person but was merely a collective 
name for the indivuals who were members of the partnership, 
and, as such, could not be a partner in another firm. Again, in 
Brojo Lai Saha v. Buclh Nafh Pyari Lai Das, it was held that a 
firm was not a person ; it was not a legal entity : it was merely a 
collective name for the individuals who were members of the 
partnership. A similar view was taken in In re Jai Dayal Madan 
Gopal. The partnership firm of the four brothers therefore cannot 
claim that their partnership firm as such is a partner in the Arjan 
Das Sada Sukh concern. The brothers, as individuals, are un- 
doubtedly partners, but the partnership firm under assessment can- 
not be held to be a partner m it. This being the case, there can be 
no set off of the Arjan Das Sada Sukh losses against the profits of 
the partnership of the four brothers. 

This disposes of the reference. We allow the Commissioner of 
Income Tax his costs. 

Beference answered accordingly. 


[In the Lahoee High Cotjet.] 

MAJOR CONVILLE 

V. 

COMMISSIONER OE INCOME TAX, 

PUNJAB AND N. W. P. P. 

Addison, Ag. C.J. and Din Mohammad, J. 

July IJ, 193.5. 

Ageiotjltueal Income — Co-ownbbs — Agebement foe Man- 
agement OF Estate— Stipulation to Pay Allowance to One 
C o-SHAEEE AND TO DIVIDE BALANCE IN CebTAIN HhABES— ALLOW- 
ANCE P AID TO Managing Co-shabee Whethee -Salaby oe Agei- 
ctjLTUEAL Income — Income Tax Act (XI of 1922), Section 4 (3) 
(viii), 7 AND 14 (2) (b). 

The assesses and his father held definite shares in an estate. 
They entered into an agreement by which the assessee was to reside 
in the estate and manage it under the directions oj his father, the 
father. was to pay him {the assessee) a monthly allowance and the 
net income after deducing the expenses and the allowances was to he 
divided between the father and the son in certain shares. Income tax 
department assessed the whole of the allowance received by the asses- 
see under this agreement as salary while the assessee claimed that the 
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entire amount received hy him wax agricultural income and exempt 
from tax. On a reference hy the. Commissioner of Income Tax : 

Held, that the axsessee was entitled to treat that part of his in- 
come as agrioiUturul income which he received as of right by virtue 
of the ownership of his share and the excess received by him was 
assessable by the income tax authorities as salary in his hands. 

Held further, that it was open to the income tax authorities 
to find that a portion of the allowance made to the assessee was 
salary and it was immaterial for this purpose whether the assessee 
and his father were partners or co-owners in the eye of law. 

Even a co-owner can employ another co-owner on the business 
of the joint ownership and similarly a partner can employ another 
partner on the business of a firm and whatever the position may 
he, the latter is an employee of the former qua that portion of the 
work which he does for the former and for which he is paid an 
extra amount. 

Beference made by the Commissioner of Income Tax, Punjab 
and N.W.P.P. under Section 60 (2) of the Income Tax Act. Civil 
Beference No. 27 of 1936. 

Badri Das and Badha Krishnan, for the i)etitioner. 

J. N. Aggarwal and Sarv Mitter Silcri, for the opposite party. 

Din Mohammad, .T. — This is a reference under Section 66(2), 
Income Tax Act. The assessee is Major L. H. G, Convilie who 
along with liis sister holds a definite share in the lease of land 
granted by government to his father, Mr. ILT. Convilie. For the 
management of this estate and the distribution of its income, the 
throe lessees had entered inlo an arrangement among themselves, 
which has given rise to this reference. The questions of law for- 
mulated by the Commissioner at the instance of the assessee are : 
(1) Was there material on which the Income Tax Officer conld find 
that the payment of monthly allowance to the assessee, in terms 
of the deed of partnership between himself and Mr. H. T. Convilie 
was salary paid by the firm to the assessee? (2) Was the said 
payment in any event exempt front tax under Section 4 (3) (viii) 
read with Section 2 (1), or Section 14 (2) {b) of the Act, or under 
any other provis'ion of law ? 

The deed of partnership referred to in question (1) is appended 
to the statement of the Commissioner. It was executed on the 6th 
of February 1930 in supercession of the previous deed of 25tli 
April, 1923 which again had replaced a former deed of '23rcl April, 
1922. Tire shares of the three executants of the deed have been 
specified therein as under: H. T. Convilie, 6/10; Captain L. H. G. 
Convilie, 3/10; Mrs. S. L. Jones, 1 /1 0. 

it is further stated there that Mrs. S. L. Jones had leased out 
her share to her father and brother by a separate deed. As between 
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the father and the son it is agreed that the management of the 
estate shall Test in the father, that the son shall reside on the estate 
and manage it under the directions of this father, that the father 
shall have an absolute right to fix his own as well as his son’s 
allowance which however will range between Es. 1,000 and 
Es. 2,000 per mensem that the son shall be entitled to receive his 
allowance only if he actually resides there, that the father shall not 
be bound to reside there permanently and that after deducting all 
expenses including the allowances mentioned above the net income 
shall be divided between the father and the son in the proportion 
of two-thirds to one-third respectively. 

The income tax department assessed the whole of the allow- 
ances to tax as salary within the meaning of Section 7 of the Act, 
while the assessee claimed exemption for the entire amount under 
Section 4 (3) (viii) read with Section 2 (1) or Section 14 (2) {h). 
Hence this reference. Section 2 (1) defines “agricultural income”. 
Section 4 (3) (viii) removes agricultural income from the operation 
of the Income Tax Act. Section 7 describes the term “salaries” as 
used in the Act and Section 14 (2) (fc) exempts from tax such an 
amount of profits or gains of any firm which has been assessed to 
income tax as is proportionate to his share in the firm at the time 
of such assessment. 

From the above analysis of the sections which have been re- 
ferred to in the case stated by the Commissioner, it would appear 
that the assessee contends that the entire income received by him 
falls under the category of “agricultural income” and cannot be 
thus brought under the Income Tax Act. Failing that he claims 
exemption for that portion of the income which can be so described 
and offers only that part of his income for assessment which is over 
and above his legitimate share. The department, on the other hand, 
maintains that the deed of partnership entered into between the 
father and the son has converted the nature of the income realised 
and the whole of the amount received by the assessee, as the mana- 
ging partner of the firm, represents the remuneration he receives 
for the amount of time, labour or skill spent by him. 

We may say at once that the position maintained by the 
Department is altogether untenable. If this were so, a wide door 
for fraud or evasion of tax will be opened. Every firm will be 
tempted to fritter away its profits in the shape of salaries to its 
partners and there will be nothing left for the department to tax 
in the hands of the firm itself. Moreover, it will lay an unnecess- 
ary embarga on well organised management of vast estates. If 
agricultural income will run the risk of losing its character merely 
because those who are entitled to receive it, do not receive it in 
its crude form, t.e., direct from the cultivators, no owners of large 
estate will attempt to introduce reforms in the management of 
their lauds on modern lines. 
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In our view the altemative contention raised by the assessee 
is quite legal. Partnership or no partnership, he is entitled to treat 
that part of his income as agricultural which he receives as of right 
by virtue of the ownership of his share. It is only the surplus 
which can be treated as his salary and hence taxable in his ‘.hands. 
Section 7 merely describes what the term " salary " connotes under 
the Income Tax Act, but it docs not define the word itself. In 
Stroud’s Judicial Dictionary “ salary,” is defined as follows : 

“ Salary ” signifies a recompense or consideration given unto 
any man for his pains bestowed upon another man’s business.” 

The deed of partnership makes it clear that the assessee receives 
the excess for managing his father’s share of the estate and for im- 
posing upon himself the condition of permanent residence on the 
estate with a view to relieve his father of the necessity of so re- 
siding. Tills excess is no doubt salary. It is a recompense to him 
for his self-im))08ed trouble which he takes in the interests of his 
father ; or, in other words, in the terms of Stroud for the pains lie 
bestows upon his father’s business. His father may have been 
obliged to engage a stranger for the management of his part of the 
estate, had his son not agreed to do so and what he would have 
paid to a stranger, he now pays to his son for the services rendered 
to him. This surplus payment is over and above the ordinary 
share of the income which his son is otherwise entitled to receive 
and is to all intents and purposes not agricultural income in 
his hands. 

In this view of the case it is unnecessary to determine whether 
in spite of the partnership deed the father and the son can be 
treated as mere co-owners, as urged by the assessee, or whether on 
account of this partnership deed they have lost this character and 
are members of a firm and nothing else. Even a oo-owner can 
employ another co-owner on the business of the joint ownership, 
and similarly a partner can be employed by another partner on tho 
business of the firm. Whatever his position may be, the son is an 
employee of his father qua that portion of the work which he does 
exclusively for his father and for which he is paid an extra amount. 

The questions formulated by the Commissioner are not very 
happily worded. The case for the assessee does not appear to have 
been properly presented to him. We know of no law which makes 
it incumbent to treat the entire amount of salary received by a 
partner as his individual income, nor as explained above, is it im- 
possible for a part of an agricultural income earned by one oo- 
owner and paid to another to cease to retain its original character. 
This aspect of case should have been expressly raised before the 
Commissioner to enable him to formulate exhaustive questions. 
But as the Commissioner has himself made a complete statement 
of the entire case for the assessee and has also referred to Section 
14 ( 2 ), we consider that we can dispose of the matter before us on 
the record as it stands. 
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In view of the above discussion, wc answer the two questions 
referred by the Commissioner in the following modified form : (1) 
There was sufSoient material on which the Income Tax Officer 
could find that a part of the payment ^f monthly allowance to the 
assesses was “ salary ”, whether it was paid by the firm to the 
assesses or by a co-owner to another co-owner. (2) The payment 
made to the assessee is exempt only so far as it represents his due 
share of the income as the holder of a definite share of the lease 
and no further. 

Beference answered accordinfjkj. 


[In the Calcutta High Couet.J 

B. N. ELIAS And Others, In re. 

Sir Harold Derbyshire, C. J. and Costello, J. 

July 11, 1936. 

Income Tax — ‘ Association oe Individuals,’ Meaning oe — 
Pbopekty Tax— Joint Owners Holding Pbopeety as Tenants 
in Common and Executing Power oe Attorney to Same Person 
EOB Management — Whether Liable to be Assessed as an 
‘ Association op Individuals ’ — Indian Income Tax Act (XI op 
1922), Sections 3, 9, and 56. 

A certain pro ferty called the Norton Buildings was purchased 
hy A, B, C and D in 1920 and their respective shares in the pro- 
perty purchased were IjS, lj6, 1 8 and IjS. In the sale deed these 
four individuals were described as the purchasers and the pur- 
chasers loere to have and to hold the said premises absolutely and 
for ever as tenants in common in the above-mentioned shares. A, B, 
and 0 subsequently executed a joint power of attorney in favour 
of D to manage all their affairs in relation to the above-mentioned 
property and other properties belonging to them, and D continued 
to manage these properties till the year 1988, In the year 1988-84! 
A, B, C and D were assessed to income tax and super tax on the 
income derived from the Norton Buildings as an association of 
individuals. The assessees contended that they did not constitute 
an association of individuals and could he taxed only as co-owners : 

Held, on a reference hy the Commissioner of Income Tax, that 
under these circumstances A ,B, C and D constituted an association 
of individuals within the meaning of the Indian Income Tax Act 
and were rightly assessed as such. 

Case referred to : 

Smith v. Anderson (15 Ch. 247). 

Reference made by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act, ’ 
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(iicifcreuce No. 2 of 1985). 

(SI. N. Banerjee, fot the asscsscos. 

Dr. li. B, Pal, for the Coiumissiouor of lucuiue Tax. 

Bi'atemeni OB' Cask. 

“ This statement of case arises out of the assessment made fur 
the year 1983-84 on the apitlicants as an association of individuals 
on an income of Ns. 08,209 as the joint owners of a house property 
in Calcutta, known as Norton Buildings. 

2. The property was acquired by a deed of conveyance, dated 
the 9th January, 1920, a copy of which is appended to the statement 
and marked (A), the purchasers being Kachael Bekhor, Captain 
E. V. (dasson, A. J. Naymond and B.N. Elias and their respective 
shares in the property purchas'id were one tlurd, one sixth, and one 
third. By a subsequent deed, dated the 16th Beptomber, 1922, a 
copy of which is appended and marked (B), Nachael Bekhor set 
forth that whereas her share of the cost of the said building has befcn 
provided by B. 8. Benjamin and her share in the piroperty was con- 
voyed to her in Trusi for the said Benjamin, she undertook to con- 
vey the said property or any part thereof to such person or persons 
as the said Benjamin might direct and Benjamin is now the owner 
of the ono-third share originally belonging to Nachael Bekhor. By 
another dood of 1920, a copy of which is appended and marked (C) 
the throe other joint owners, that is, Capt. E. V. Sassoon, Nachael 
Bekhor and A. J. Naymond appointed B. N. Elias their Attorney 
for the purpose of managing this property, collecting rents and 
doing generally on thoir behalf all such acts m or about the 
premises as they thomsolves could or might do if personally present 
and by a subHoqueut deed dated J4th January, 1924 ,a copy of which 
is appended and marked {B), B- 8. Benjamin gave a Himilar power 
to the said Elias. 

8. The income Tax Officer in these circumstances made an 
assessment on these four persons as an Association of Individuals 
ill respect of the income derived from tliis property in the previous 
year. The assesseo’s contention before that officer as well as before 
the Assistant Commissioner on appeal and before me in liis applica- 
tion under section Cti (2) of the Act is that individual assessments 
sliould have been made on the owners of this property separately 
and the question on which 1 have been asked to state a case to the 
High Court is formulated by the assessee as below ; — 

“ WhetJier in view of the circumstances of the case the peti- 
tioners were legally treated as an Association of Individuals and 
whether the joint assessment on thorn has been rightly made?” 

Instead of referring the question in the form raised, 1 think 
it would be better to dissect the issue and to formulate three ques- 
tions and these may be stated as follows : — 

1—52 
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(1) Whether in view of the circnmstances of this case the peti- 
tioners constituted an association of individuals within the meaning 
of Section 3 of the Indian Income Tax Act ? 

(2) Assuming that they constituted such an association of 
individuals, whether in the circumstances of this case the said asso- 
ciation can be said to be the owner of the property within the mean- 
ing of Section 9 of Income Tax Act ? 

(3) If such an association of individuals cannot be treated as 
owners of the property, whether the said association can be assess- 
ed under Section 12 of the Income Tax Act in respect of the income 
derived from the property in question ? 

Commissionre’s Opinion 

4. Section 3 of the Income Tax Act makes “all income, pro- 
fits and gains of every individual, Hindu undivided family, 

company, firm and other association of individuals ” chargeable to 
income tax. The expression “ association of individuals ’’ however 
has nowhere been defined. Admittedly, ‘ Hindu undivided family ’ 
“ Company ’* and “ Firm ” are also associations of individuals and 
it would appear that the Legislature after specially referring to the 
specific instances of associations intended to include all other classes 
of combinations in the residuary expression “ other association of 
individuals’’. The specific cases were specially referred to and pro- 
vided for as these forms of associations are of frequent occurrence 
and any combination of individuals other than those specified by 
the three preceding expressions would thus be included in the ex- 
pression “other association of individuals”. It may bo argued 
that the word “ other ” should be taken as indicating that associa- 
tions e^usdem generis only are intended by the expression but as the 
three preceding forms of association named in the section do not 
possess any common characteristic, the difliculty remains unsolved 
even if we try to interpret its meaning in that light. The associa- 
tion of a Hindu undivided family arises from statue and not from 
contract, while a firm arises from conu-act and not from status and 
further while a company is an entity having a legal existence as 
distinct from the individual members of the company, this is not 
the case with the other two forms of associations referred to. In 
my view, therefore, the expression ‘ other association of individuals 
cannot be limited in its meaning either only to such associations as 
are the result of some contract between its individual 
members or to those associations where the combination 
results in creating a distinct and separate legal entity. In my 
respectful opinion, the expression would mean and include a com- 
bination of individuals for some common purpose. The convenient, 
more efficient and more profitable management of property would 
certainly be a purpose for which such a combination could 
exist so as to fall within the expression used. To put the case in 
another way, an association of individuals is the relation between 
two persons who have agreed to share the income or profits of the 
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property acquired and managed by all or any one or more of them 
on behalf of all or of any thing other than business done by them. 
In this view, the expression ‘ association of individuals ’ would be 
taken as ejusdem generis with firm and will give the narrowest 
possible meaning to the expression, but even so, the present asses- 
sea will fall within the expression as thus interpreted. That the 
assesses is a combination of persona for some common purpose of 
earning income admits of no doubt. The persons concerned have 
combined for the convenient, more efficient and more profitable 
management of their property and in the present case, there is an 
actual written agreement between the members of the combina- 
tion to share the profits or income of the property to be managed 
in the manner agreed upon. In my respectful opinion, therefore, 
the assosseo is an association of individuals within the meaning of 
Section 3 of the Income Tax Act. 

4. {a) I think the judgment of the Privy Council in the 
Pondicherry Railway Company's case (5 I.T.O. 363) is relevant in 
this case. Their Lordships there observed as follows: — 

“ But profits on their coming into existence attract tax at that 
point and the revenue is not concerned with the subsequent applica- 
tion of the profits." 

In this case, the income comes into existence as soon as the 
rents are received and expenses defrayed therefrom and the 
balance is income and, as soon as this balance is ascertained, it 
attracts tax and its subsequent disposal by distribution among the 
four partners who jointly own the property is no concern of this 
department. 

6. Under Section 9 (1) of the Act, tax is payable by an asses- 
sce under the head, ‘ profierty ’ in resjiect of the bona fide annual 
value of property consisting of any buildings or lands appurtenant 
thereto of which he is the owner and in my view, the association 
in this case is the owner of the property with which we are 
concerned within the meaning of that section and subsection. It 
may be true that the individual members of the association like 
individual partners in a firm, have their share specified but this 
does not prevent the property from being the property of the 
association so long as that association continues under the present 
arrangement. 

6. Even if the association cannot be treated as the owner of 
the property, the income derived therefrom will be assessable 
under the residuary Section 12. If the association is not the owner 
of the property, the income derived therefrom will not fall within 
section 9 of the Act read with Section 6 (iii), but in that case it 
will fall under Section 6 (vi) and would have to be assessed under 
Section 12 of the Act. 
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Judgment. 

Dbbbyshibe, G. J. — This laatLev ai’ises out of a statement of 
case under the Indian Income Tax Act, 1922, Section (56, by the 
Commissioner of Income Tax of Bengal. For tl>o year of assess- 
ment 1933-34, the Income Tax Officer, for District III (i) made 
an assessment in respect of certain property in Calcutta, called the 
Norton Buildings. In the assessment the name of the assesses 
was stated to be E. N. Elias for self and for B. S. Benjamin, Sir 
Victor Sassoon and A. J. Eaymond, 19-D, Bowbazaar Street. 
Status (whether individual, registered or unregistered firm, Hindu 
undivided family, comp, any or other association of individuals). 
Association of individuals. Sources of income with exact nature of 
business — House property. It was stated that the members of the 
association have the following interest. B. N. Elias — One-third, 
B. S. Benjamin — One-third, Sir Victor Sassoon — Onc-sixth and 
A. J. Raymond — One-sixth. The income returned was Rs. 08,209. 
On that the aforesaid individuals were charged to tax as follows : 
Income Tax — Rs. 8,881-6 ; Surcharge on income tax Rs. 2,220 0-0; 
Super Tax — Rs. 2,360-1-0 ; surcharge on super tax — Rs. 590 in all 
Rs. 14,061-13-0. It is said by the assessecs that this assossment 
is wrong, because it assesses them as an “ association of 
individuals ” and thus exposes them to a higher rate, and a higher 
amount of both income tax and super tax. 

The history of the ownership of this property, as far as it is 
relevant in this case, is as follows. By a deed of conveyance, dated 
the 9th J.annary, 1920, this property was purchased by Rachael 
Bekhor, Captain B. V. Sassoon, A. J. Raymond and B. N. KHias, 
and their respective shares in the iiroperty purchased were one- 
third, one sixth, one-sixth, and one third. In the deed of purchase 
those four individuals were described as the purchasers. The deed 
says “ the purchasers, which expression shall, unless excluded by 
or repugnant to the context include them and each of them and 
their and each of their heirs, executors, .administrators, represent- 
atives and assigns of the third part. ” The deed also recites that 

the purchasers were ” to have and to hold the said premises 

absolutely and “ for ever as tenants in common in the following 
shares or proportions.” The proportions have been set out above. 

On the 16th September, 1921. Rachael Bekhor by a deed of 
that dale declared that her share of the cost of the building had 
been provided by Mr. Benjamin and that that share was conveyed 
to her in trust by Mr. Benjamin and that she undertook to convey 
the said property, or any part of it, to such person or persons as 
Mr. Benjamin might direct and that Mr. Benjamin was then the 
owner of the one third share originally belonging to Rachael 
Bekhor. We are told that tliis property is let out as offices. In 
1920, E. V. Sassoon, Rachael Bekhor, and A. J. Raymond executed 
a power of attorney which recited as follows: “Whereas we 
jointly or severally are now seized or possessed or may hereafter 
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become seised or possessed of lands, messuages and tenements at 
Calcutta and whereas wo arc desirous of appointing some fit and 
liropor persou to trausaed, conduct aud inauagu on our behalf our 
affairs in relation tlicreto and iiiivo tor sudi purpose selected Bon- 
jamin Nissim Elias of Calcutta, now know ye that we the said 
Ellice Victor Sassoon, Itachael Nissim Eekhor and Abraham Jacob 
Haymond jointly and severally do and each and every of ns doth 
by these presents make, constitute and appoint the said Benjamin 
Nissim Elias our true and lawful attorney for us and in our name 
or for and in the name of any of us — 

1. To conduct and manage all and singular our affairs in 
relation to lands, messuages and tenements of which we are or any 
of us is now jointly or severally seized or possessed or of which we 
or any of us may hereafter be jointly or severally seized or pos- 
sessed at Calcutta.” 

2. Eor the purpose aforesaid to demand, recover and take 
possession of all and singular the lands, messuages, tenements now 
belonging or which may hereafter belong to us or any of us abso- 
lutely or by way of legal or equitable mortgage or in which wo 
have or any of us has a beneficial interest either along or jointly 
with others and to view the state thereof and to give proper 
notices and directions for repairing the same and to oversee, let, 
sublet and manage the same. 

3. To pay or allow all taxes, rates, charges, expenses and out- 
going due and payable or to become due and payable for or on 
account of the said lands and immovable properties. 

4. To contract with any person foi' leasing all or any of onr im- 
movable properties and any such person to let into possession there- 
of and to set fines for new leases and to accept surrender of leases 
and for that purpose for us and in our name and for and in the 
name of any of us to make, seal, deliver and execute any lease or 
grant or other lawful deed and instrument whatsoever which shall 
be necessary or projjcr in that behalf and also in our name or in 
the name of any of ns to sign and give lawful notice to quit to 
any tenant of the said promises. 

6. For us and in our name and for our benefit or for and in 
the name of and for the benefit of any of us to enter into, sign, 
execute, seal and deliver such agreement or agreements with any 
firm or individual as may be necessary for the sale, exchange or 
letting on lease of any of onr immovable properties and also to 
sign, execute, seal and deliver all conveyances, deeds, supplicates 
receipts and other documents required to bo signed or executed and 
to carry sucli agreement or agreements into effect and to appear 
before such Collector, Special Collector and other authorities and 
to give all such consents and do all such acts in the premises as 
to the Attorney may appear to be necessary or desirable. 

0. For us and in our name or for and in the name of any of us 
to ask, receive and recover from all receivers, tenants and all other 
I— 53-A 
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occupiers whatsoever of any of our lands, houses, hereditaments 
and other immoveable properties all rents, arrears of rent, services, 
issues, profits, emoluments and sums of money now due, owing and 
payable or at any time hereafter to become due, owing and payable 
in respect of same premises in any manner whatsoever and also 
on nonpayment of or of any part thereof to enter and distrain and 
the distress and distresses therefound to retain and keep or to 
sell and dispose of according to law. 

7. Por us and in our name or for and in the name of any of 
us to sell all or any part of our lands, hereditaments, houses and 
other immoveable properties and to give receipts for all or any 
part of the purchase or other consideration money. 

Then follow other provisions : “ 9. For us and in our name 
and for and in the name of any of us to appear before any Eegistrar 
or Joint Eegistrar or Sub-Eegistrar of Assurances or other the pro- 
per officer or officers appointed under any Act for the time being in 
force for the registration of deeds, assurances, contracts or other 
instruments and there and then or at any time thereafter to present 
for registration and register or cause to be registered this Power of 
Attorney and any deed or document executed hereunder and answer 
such enquiries, make such acknowledgments and sign such 
papers and documents as may be necessary and also to do and exe- 
cute such further acts and things as may be deemed expedient 
for registering or otherwise giving validity according to law to 
any deed or deeds or instrument or instruments which may be 
necessary for effectuating any act empowered by these preecnts”. 

On the 14th January, 1924, Mr, B. S. Benjamin executed a 
similar power of attorney appointing Mr. B.N. Elias, his attorney 
in Calcutta. The property, we are told, has been managed by 
Mr. Elias from the date of his appointment down to the present 
time, in accordance with those powers of attorney. Previous to 
the year 1933-34, the Income Tax Officer had not assessed the 
owners of this property as an “ association of individuals.” The 
question that we have to decide is whether the petitioners, 
Mr. Elias, Mr. Benjamin, Sir Victor Sasson (as he now is) and 
Mr. A. J. Eaymond constitute an “ association of individuals ” 
within the meaning of Section 3 of the Income Tax Act. Section 
3 reads as follows: ” Where any Act of the Indian Legislature 
enacts that income tax shall be charged for any year at any rate 
or rates applicable to the total income of any assessee, tax at tliat 
rate or those rates shall be charged for that year in accordance 
with, and subject to the provisions of, this Act, in respect of all 
income, profits and gains of the previous year of every individual, 
Hindu undivided family, company, firm and other association of 
individuals ”. 

Previous to the year 1924, the words of the section in ques- 
tion were “individual, company, firm and Hindu undivided family”. 
By the Indian Income Tax Amendment Act of 1924 (Act XI of 
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1024) Llie words “ individual, Hindu undivided family, company, 
firm, and oLher assocdation of individuals” were subsli luted for the 
former words. Those words “ association of individuals ’’have to 
be construed in their plain, ordinary meaning. There is no difli- 
culty about tlie word individuals “ Associate ” means, accor- 
ding to the Oxford Dictionary, “ to join in common purpose, or to 
join in an action ”. Did these individuals join in a common pur- 
pose, or common action, thereby becoming an association of 
individuals In my view, they did. In the first place, they joined 
together in the purchase of this property on the 9th January, 1920. 
In the second place, they have remained joinc as owners of this 
property from the date of the purchase down to the present time. 
Thirdly, they have joined togeiiher, as the powers of attorney show, 
for the purpose of holding this property and of using it for 
the purpose of earning income to the best advantage of them 
all. Under tliese circumstances, it seems to me that looking at 
tlie position and consuruing the words of the Act in their ordinary 
common meaning, the four persons named are an “ association of 
individuals ”. In arriving at that conclusion, I am fortified by the 
words of Loed J usi’icB Cotton in the case of Smith v. Anderson 
(15 Oh. 247, at page 282). There the learned Loed Justice is 
discussing the moaning of the word “ association ” as used in Sec- 
tion 4 of the Companies Act of 1862. The word occurs along with 
the words “ company or partnership Cotton, L.J., says at page 
282 : ” I do not think it very material to consider how far the word 
“ association” differs from company or partnership, but I think 
we may say that if “ association ” is intended to denote something 
different from a company or partnership, it must be judged by its 
two companions between which it stands, and it must denote some- 
thing where the associates are in the nature of partners. It seems 
to me (not that I think it material) that it might have been inten- 
ded to hit the case which we have frequently seen, of a number of 
porsous or a number of firms joining themselves together for the 
purpose of carrying on a particular adventure in order to make 
gain by it ”. Then he goes on to describe instanoes of that. 

In my view these persons have joined themselves together and 
remained joined together for the [turpose of buying, holding, and 
using that property “ Norton Buildings ” in order to make gain by 
it. In so doing they have become and were, at the time of this 
assessment an “ association of individuals ” within the meaning of 
Section 3 of the Indian Income Tax Act. 

Three specific questions were put before this Court for answer 
in the statement of case by the Commissioner of Income Tax. 
They are as follows : — 

(1) Whether in view of the circumstances of this case the 
petitioners constituted au association of individuals within the 
meaning of Section 3 of tho Indian Income Tax Act ? 

In my view the answer to that question must be ” Yes ”, 
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(2) Assuming tbat they constituted sucli an association of 
individuals whether in the circumstances of this case the said 
association can be said to be the owner of the property within the 
meaning of Section 9 of the Income Tax Act ? 

It was admitted by Mr. Banerji for the assessee that he could 
not contend to the contrary. The answer to question 2, in my 
opinion, must be “Yes ”. 

(3) If such an association of individuals cannot be treated as 
owners of the property, wliether the said association can be assess- 
ed under Section 12 of the Income Tax Act in respect of the in- 
come derived from the property in question ‘t* 

In my view, having regard to the answers that I consider 
should be given to questions 1 and 2, question 3 does not fall to be 
answered. The Commissioner of Income Tax will get the costs of 
this hearing 7 gold mohurs ; for the Vakil and the two Advocates’ 
costs will be such fees as have already been paid to them. 

Costello, J. — The question which the assessee originally 
desired to have put before this Court was formulated by the asses- 
see as follows “ whether in view of the circumstances of the case 
i^e petitioners were legally treated as an “ association of indivi- 
duals” and whether the joint assessment on therein has been rightly 
made”. The Commissioner of Income Tax, Bengal, thought fit, 
as he said, to dissect the issue and he formulated the three questions 
which have been referred to by my Lord the Chief Justice; but 
actually having regard to the way in which this case has been 
argued by Mr. S. N. Banerji on behalf of the assessee all that wc 
are required to do is to answer a question which can be stated in 
the terms originally put forward by the assessee. Put quite 
shortly the question is whether the combination composed of 
Mr. B. N. Elias, Mr. B. S. Benjamin, Sir Victor Sasson and Mr. 
A. J. Eaymond can properly be described for the purpose of 
assessment of income-tax as an “association of individuals” 
within the meaning either of Section 3 of the Income Tax Act, 
1922, or of Section 65 of that Act. In point of fact one gathers 
that the assessee is rather more concerned about Section 55 than 
Section 3 because the former section is that dealing with supertax. 

In my opinion it is of considerable importance to observe the 
conjunction and sequence of the descriptive words in both these 
sections. As my Lord has already pointed out, these sections wore 
amended by the Act of 1924. By Seotioo 3 of that Act and by 
Section 7 of that Act the words as they originally stood in Section 
3 and in Section 56 were transposed and the expression “ associa- 
tion of individuals ” was interpolated into the sections. It is of 
considerable significance, in my opinion, for our present purpose 
that as Section 55 now stands the expression “ other association of 
individuals ” immediately follows the expression “ unregistered 
firm ” the whole sentence being “ There shall be charged levied 
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anO iitiid for Lhat year iu respect of the total income of the previ- 
ous year of any individual, Hindu undivided family, company, 
unregistered firm or other association of individuals not being a 
registered firm an additional duty of income tax in this Act referred 
to as super tax.” Mr. Banerji was at very great pains to demon- 
strate to us that the combination of individuals with which we are 
concerned could not properly be described as partnership and he 
emphasised the fact that they were co owners of the iiroporty which 
is known as the “Norton Building”. I have no doubt whatever 
that Mr. Banerji was perfectly justified and correct in inviting us 
to take the view that this was not a partnership but it seems to 
mo bearing iu mind the juxtaposition which I have mentioned, 
that although these four jiersons did not constitute a body wliich 
was the same as partriorship it was in many respects similar to a 
partnership and was approximate to a partnership and it may well 
be that the intention of the legislature was to hit combinations of 
individuals who were engaged together in some joint enterprise 
hut did not in law constitute partnerships within the definition of 
partnership either as originally given in the Contract Act or as now 
given in Section 4 of the Partnership Act. 

Mr. Banerji invited us to take upon ourselves the difficult but 
not indeed impossible task of laying down a general definition of 
the expression “association of individuals”. In my opinion that 
is not desirable from any point of view whatever. Each case must 
be decided upon its own peculiar facts and circumstances. When 
we find, as we do find in this case, that there is a combination of 
persons formed for the promotion of a joint enterprise banded tO' 
gethor if I may so put it, co-adventurers to use an archaic expres- 
sion then I tliink no difiiculty whatever arises in the way of saying 
that in this particular case these four jiersons did constitute an 
“association of individuals" within the meaning of both Section 3 
and Section 55 of the Indian Incomo Tax Act, 1922. 

I therefore entirely agree with what has fallen from my Lord 
the Chief Justice and I am of opinion that the first question pro- 
pounded by the Commissioner of Income Tax, Bengal, should bo 
answered in the affirmative. As has been pointed out by my Lord 
the other two questions scarcely need any answer from us because 
they have not been seriously discussed by Mr. Banerji. It really 
follows from the answer which wc have given to the first question 
that the answer to the second question will also be in the affirma- 
tive and the third question does not arise for decision,” 

Bejerence answered accordingly. 
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[In The Calcutta High Couet.] 

In the matter of KBSHAEDEO CHAMKIA 
Sir Harold Derbyshire, C. J., and CosLello, J. 

July 10. 1935, 

Best Judgment Assessment — Appeal From Order Eeeu- 
SING TO Cancel Assessment — Whether Baises Questions oii- 
Law — Competency op Erperence — Indian Income Tax Act 
(XI OF 1922), Sections 23 (4), 27, 66 (2) and (3). 

The only questions that can be raised in an appeal against an 
order under Section 27 and in the case of an assessment under 
Section 28 (4) of the Indian Income Tax Act are (i) whether the 
assessee was prevented by sufficient cause from,mahiny the return 
required by Section 22 ; or {2) whether he received a notice issued 
under Section 22 (4) or Section 28 {2) ; or (5) whether he had a 
reasonable opportunity to comply with the terms of the notices, or 
(4) whether he was prevented by sufficient cause from complying 
with the terms of the notices. Ml these are questions of fact and 
therefore there can he no reference under Section 66 (2) or (8) of 
the Income Tax Act from an order under Section 23 (4) or an 
appellate order under Section 27. 

Per Costello, J. — **The assessee might be able to ask the 
Commissioner of Income Tax to state a case if he was in a posi- 
tion to say that there were not any material on which the Income 
Tax Officer could base his finding, or as it Is usxtally put in ana- 
logous circumstances that there vias no evidence on tvhich the 
Irjfoome Tax Officer could find as he, in fact, did find. That is 
putting the matter at the very highest, but even that is not the 
correct position” . 

Cases referred to : — 

Abdul Bari Choudhury v. Commissioner op Income I’an, 
Burma [1931] (I. L. E, 9 Ban. 281 ; A. I. B. 1931 Ban. 191 ; 
133 I. C. 81 ; 6 I. T. C. 352). 

Jot Eam Shbr Singh v. Commissioner op Income Tax, U.r. 
[1934] (I. L. E. 56 All. 933 ; 2. 1. T. E. 129) followed. 

Civil Eeference No. 5 of 1935. 

Case stated by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922). 

Mr. Sen, for the assessee. 

Dr. Sadha Dinode Pal, for the Commissioner, 

Statement op Case. 

At the request of the assessee named above, the question of 
law formulated in paragraph 8 of this Statement of Case is sub- 
mitted to their Lordships the Judges of the Calcutta High Court 
for favour of their decision. 
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2. Two oases proceeded againsi this assessee simultaneously — 
one in respect of the assessment for the year 1982-33 under Sec- 
tion 23 of the Act and the other in respect of the assessment for 
1931-32 under that section read with Section 34 of the Act and in 
botli cases notices were issued and orders passed on the same date 
and there is one common order sheet. The assessee has filed an 
application for reference under Section 66 (2) of the Act in respect 
of both assessments, but as the facts and circumstances are identi- 
cal, I propose to state a case only in respect of the assessment for 
tlie year 1932-33 and to decide the question at issue in the other 
assessment in accordance with their Lordships’ decision. 

3. On 30th August, 1932, the Income Tax Officer issued a 
notice under Section 22 (2) calling for a return of income by 18th 
October, 1982 and on the latter date the assessee filed a petition 
which I quote in extenso below : — 

“ To the Income Tax Officer, Howrah, case No. 255. The 
humble petition of Kesardeo Ohamria most respectfully showeth : — 

1. That your petitioner is unable to-day to take necessry steps in 
the matter on account of ill-health. 2. That your petitioner was 
away on a change which did not improve his health and wherefrom 
he, therefore came back very recently and, is now on the ove of his 
departure for a change in Bangalore. In the circumstances afore- 
said, your petitioner prays that your Honour may be graciously 
pleased to grant him two months’ time at least to enable him to 
do the needful for which act of grace your petitioner shall remain 
ever grateful to you. And your petitioner as in duty bound shall 
ever pray. The 18th October, 1932. Kesardeo Ohamria, by 
H. Mitra.” 

And on that date the Income Tax Officer passed an order to 
the effect that the return should be filed by 30th October, 1932. 
The next order is dated 8tli November, 1932 and refers to a petition 
of the same date which I also quote in extenso below : — 

“ To the Income Tax Officer, Howrah, case No. 256 of 1931- 
32, The humble petition of Kesardeo Ohamria most respect- 
fully sheweth : — 1. That your petitioner is unable to do anything 
in the matter until the Official Eeceiver, High Court, Calcutta, and 
Kaj Kainprotap Ohamria Bahadur arrive here, both of whom are 
faraway from the town on a change during the Pujah holidays. 

2, That both of them are expected hero within 10 days and 
on their return your petitioner will bo able to do the needful in this 
matter. 3. That the Estate of your petitioner is the subject- 
matter of suits now pending in the Honourable High Court in the 
original side which your petitioner has brought as plaintiff on 
attaining majority. In the ciroumataaces aforesaid your petitioner 
prays for at least two weeks’ time to do the needful in the matter 
for which act of grace your petitioner will remain ever grateful to 
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you. And your petitioner as in duty bound shall ever pray. Dated, 
the 8th November, 1932, Kesardeo Ohamda, by H. Mitra.” 

In that order the assoasee was directed to prove liis assertion 
by documents on 23rd November 1932 and on that date a third 
petition was filed ■which is also quoted in extenso below : — 

“ To The Income Tax Officer, Howrah. Dated 23 — 11 — 1932. 
The petition of Kesardeo Ohamria. Ee : — Return in the name of 
Messrs. Amlokchand Kesardeo, Sheweth : — 1. That Babu Amlok- 
chand is the petitioner’s deceased father and the petitioner now 
represents the family. 2. That the petitioner has no independent 
source of income of his own but he is a co-sharer with other mem- 
bers of the firm of Messrs. Hardutrai Chamria and Company. 3. 
That the partnership and the connected joint estate are now in 
suits and the petitioner has not yet been allotted his share. 4. 
The petitioner therefore prays that his personal assessment be defer- 
red till after the disposal of the pending suits. 8. That your poti- 
tioner will file copies for which he may be allowed further time. 
And your petitioner as in duty bound shall ever pray. Kesardeo 
Chamria, by H. Mitra, Pleader.” 

Whereupon the Income Tax Officer passed an order to the effect 
that he could not wait indefinitely and called for the accounts of 
1981-32 under Section 22 (4) of the Act fixing 21st December, 
1932 for production. The accounts called for were municipal bills 
of house property, counterfoils of rent receipts, deeds, lease papers 
and bank pass book. On the 21st December, 1932, that is, the 
date fixed the assesses filed a fourth petition which I also reproduce 
below. — 

“ To the Income Tax Officer, Howrah : 

Dated 21st December 1932 — The petition of Kesardeo Chamria 
of Cullen Place, Howrah. File No. 266. Ee : — Notices under Sec- 
tion 22 (4), dated 24th November, 1932 in the name of Messrs. 
Amlokchand Kesardeo for 1930-31 and 1931-32, Sheweth : — 1. 
That on receiving notices under Section 22 (2) the petitioner pro- 
tested against the firm name and brought to your Honour’s notice 
the fact of your petitioner’s affairs. The petitioner again protests 
against the notices as addressed above. 2. That in compliance 
with your Honour’s notices under Section 22 (4) the petitioner 
enters appearance and submits that the documents of properties 
^quired to be produced are obtainable from Eai Bahadur Seth 
Eam^protap Chamria and from the Receiver appointed by the 
Hon ble High Court who is still in office. The petitioner therefore 
prays that his assessment file may be struck off in the circumstances. 
And your petitioner as in duty bound shall ever pray. Kesardeo 
Chamria, By H. Sarkar, Pleader.” 

The Income Tax Officer thereupon directed compliance with a 
notice under Section 22 (4) by 12th January, 1933, and on that date 
the assess^ with another pleader appeared and produced only one 
bank pass book running from 16th Jannary, 1929 to 31st November, 
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1932 bat no other accoanta. On the same date still another peti* 
tion was filed, a copy of which I reprodnce below : — 

“ To the Income-tax Officer, Howrah dated 12th January, 
1933. The petition of Keshardeo Ohararia of Cullen Place, 
Howrah. Ee-assessment proceedings for 1931-32 and 1932-33 
Sheweth : — 1. That the petitioner herewith produced copies of 
the Court records in evidence of the fact that the partnership 
business of Messrs. Hardutari Chamria & Co. is in the hands of 
the Official Eeoeiver appointed by the Calcutta High Court. The 
partnership is separately taxed in Calcutta though the petitioner is 
not aware of his share of income and profits thereof. 2. That by 
an order of the High Court dated 2nd April, 1931 in suit No. 183 
of 1929 some of the properties in suit mentioned in Schedule there- 
of were transferred from the Official Eeceiver appointed in the said 
suit by order dated 28th July, 1930 to the joint management of the 
petitioner and Eai Bahadur Eamprotap Ohamria and papers in res- 
pect of those properties are in joint custody of the petitioner and the 
said Eai Bahadur Eamprotap Chamria and return of income as well 
as evidences of those properties can only be submitted in such joint 
capacity inasmuch as by virtue of disagreement between the parties 
concerned, the petitioner moved the High Court before the last 
Puja vacation for reappointment of the Official Eeceiver for those 
properties and that matter is pending decision. 3. The petitioner 
herewith applies for a notice under Section 37 in the joint names 
of the petitioner and the said Eai Bahadur Eamprotap Chamria for 
production of papers called for by notice under Section 22 (4) and 
prays that such notice may be issued to enable the petitioner 
to comply. And your petitioner as in duty bonud shall ever pray. 
Keshardeo Chamria by H. Sarkar, Pleader,” 

In this petition the assesses alleged that the papers relevant to 
the property the income of which was to be taxed were, by order of 
the High Court, in joint custody of the petitioner and Eai Bahadur 
Eamprotap Chamria, that the property in question was in their joint 
management, that the parties were in disagreement and requested 
that a summons under Section 37 of the Act should be issued in 
the joint names of the two persons referred to for the production of 
the accounts called for under Section 22 (4). The Income-tax 
Officer declined to issue such a summons and on 15th Pebruary, 

1933 made an assessment under Section 23 (4) on a total income of 
Es. 46,600 made up as follows : — 

Es. 

Income from property ... 43,200 

Income from business ... 2,400 

The assessee’s application under Section 27 subsequently filed 
by him failed, as also his appeal against the refusal to reopen 
the assessment and ultimately the assessee filed an application 

I— 53a 
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before me under Section 66 (2) of the Act in which certain ques- 
tions of law were formulated and which! set out as Appendix A to 
this statement of casCi 

4. Litigation has been going on for a number of years bet- 
ween the assesses on the one hand and his uncle Rai Bahadur Eam- 
protap Chamria, on the other, regarding the partition of certain 
joint family property and litigation has at the same time been going 
on regarding the dissolution of a firm styled Harduti’ai Chamria in 
both of which the assessee has or claims to ha.ve an interest. We 
are here concerned, however, only with the joint family i)roperty 
matter, as no income arising or held to arise to the assessee in res- 
pect of the firm has been taxed in this case. 

5. In the suit No. 183 of 1929, Keshardeo Chamria v. Bai 
Bahadur Bamprotap Chamria their Lordships of the High Court 
passed an order on 28th July, 1930, directing that the Official Re- 
ceiver should take over the moveable properties and the rents, issues 
and profits of the immovable properties belonging to the parties to 
this suit with power to collect outstanding debts and claims, with 
authority to grant leases and to file suits and it was further ordered 
that after taking possession of the said properties he should collect 
current rents and that he should be at liberty to divide the income 
of the said property coming into his hands less all outgoings, into 
two equal parts, and pay one equal part or share to each of 
the parties to the suit. A copy of that order is appended and 
marked B. 

6. By a subsequent order in the same suit dated 2nd April, 
1931, a copy of which is appended and marked C it was directed 
that the previous order dated 28th July, 1930 should be modified 
in this manner that in respect of certain properties set out below, 
the Official Receiver should not take possession and should be dis- 
charged from acting as receiver in respect thereof. 

(The learned Commissioner enumerated the properties and 
continued) : 

and it was further ordered that the parties to the suit should 
jointly be given liberty to realise the rents of the above properties 
on joint receipts only and to make the necessary expenses thereout 
and to file rent suits, etc. The documents or titles were directed 
to be kept in the joint custody of the two parties to the suit and 
both were given liberty to invest the money which will go into 
their hands therefrom or to divide the same equally, while liberty 
was at the same time given to either party to apply for an order for 
re-appointment of the Official Receiver. It is understood that the 
Official Receiver has again been placed in charge of these proper- 
ties with effect from August 1933, but no proof of this has boon 
put on record by the assesses. It is in respect of the assosseo’s 
share of the income from these properties that assessments have 
been made on the assessee under the head ‘ property 
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G. (a) Uadei' the circumstancos stated above assessment was 
made under Section 23 (4) and the assessce’s subsequent applica- 
tion under Section 27 was rejected, the Income-tax Officer not be- 
ing satisfied that the assesses was prevented by sufficient cause from 
complying with the terms of the notice and on appeal against this 
order of refusal to make a fresh assessment, the Assistant Com- 
missioner also found against the assessee and dismissed the appeal. 
The assessee then applied under Section 66 (2) requiring me to refer 
to the High Court certain questions of law. Under this section he 
can require me to refer only questions of law and only such ques- 
tions of law as can be said to arise out of the appellate order. 
When an assessment is made under Section 23 (4), the assessee is 
to proceed under Section 27 for getting cancellation of the said 
assessment and for this purpose he must satisfy the Income-tax 
Officer that there was sufficient cause justifying the default. In 
this particular case the assessee neither submitted the return re- 
quired by Section 22 of the Act nor did he comply with the terms 
of the notice under Section 22 (4). It is not his case that he did 
not receive the notices. The Income-tax Officer considered that he 
had reasonable opportunity to comply with the terms of the notice 
and that there was no sufficient cause preventing him from com- 
plying with the notices or from making the return. He therefore 
rightly refused to reopen the assessment under Section 27. Against 
this order an appeal is given by Section 30 with this proviso that 
no appeal shall lie in respect of an assessment made under Sec- 
tion 23 (4) or under that section read with Section 27. The result 
is that only questions tliat can be raised in an appeal against 
an order under Section 27 and in case of assessment under Sec- 
tion 23 (4) are : — 

(1) Whether the assessee was prevented by sufficient cause 
from making the return required by Section 22 ; or 

(2) Whether he received a notice issued under Section 22 (4) 
or Section 23 (2) ; or 

(3) Whether he had a reasonal opportunity to comply with 
the terms of thu notices ; or 

(4) Whether ho was prevented by sufficient cause from com- 
plying with the terms of the notices. 

The second matter did not arise for consideration in this case 
and as to the other items, the Assistant Commissioner did examine 
the evidence on record and came to a conclusion adverse to the 
assessee. 

Now the scope of an appeal in such a case being thus limited the 
only question of law that can arise out of such appellate order must 
relate to the above matters, but it seems fairly clear that all these 
are questions of facts. If any of the above facts be found in favour 
of the assessee, then Section 27 is imperative and the Income-tax 
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Officer is bound to cancel the assessment. If in any case oven 
after finding any of the items in favour of the assesses the Income* 
tax Officer or the Assistant Commissioner did not cancel the 
assessment, there might be a question of law arising out of the 
order, viis., whether or not under the circumstances they would be 
bound to cancel the assessment. The other possible questions of 
law that may arise would relate to the procedure followed in deter- 
mining the above facts. In this particular case the assessee did 
complain of such procedural defects and in view of this allegation 
of defective procedure I caused enquiries to be made in exercise of 
my power under Section 33 and as a result came to the conclusion 
that there was no substance in the complaint. This being the 
position, I hold that no question of law can arise or does arise out 
of the appellate order in this case. In view however of a certain 
observation made by a learned Judge in a recent Eangoon case 
and in view of these observations alone I decided to refer the 
question formulated below. 

7. The decision of the Eangoon High Court referred to above 
is that of a Full Bench of the said Court in Abdul Bari Ckowd- 
hury’s case (I.L.E. 9 Bang. 281) and 1 quote below from the 
observations of Dunklet, J., in that case at page 360 : — 

“It follows that a question arising from the actual assessment 
under Section 23 (4) cannot be brought before the High Court 
under the provisions of Section 66, sub-Section (2) or (3) under 
any circumstances. The only question in any way connected with 
such an assessment which would be raised before the High Court 
would be a question of law arising out of the Income-tax Officer’s 
order under Section 27, refusing to cancel the assessment 
under Section 23 (4) and to make a fresh assessment. Under 
the provisions of Section 27, that order must be based on a finding 
that the assessee was not prevented by sufficient cause from mak- 
ing the return required by Section 22, or complying with the terms 
of the notices issued under Section 22 (4) or Section 23 (2), as the 
case may be, and the only question of law which could possibly 
arise out of such a finding is whether there were any materials 
on which the Income-tax Officer could base his finding.” 

This observation, it may be noticed, is of Dunkley, J., only. 
The learned Chief Justice, however, held otherwise and it seems 
in the opinion of the learned Chief Justice as also of the majority 
of Judges of the Full Bench such a question would only be a 
question of fact. 

8. In the light, however, of the observations made by 
Dunkley, J., I formulate the following question and refer it for 
their Lordships’ decision : 

“ Whether in the circumstances of this case there were any 
materials on which the Income-tax Officer could base his finding 
that the assessee was not prevented by sufficient cause from filing 
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the rotui'u called Tor uader Section 22(2) or producing the accounts 
called for under Section 22 (4) ” ? 

In this connection it is necessary to look at the history of the 
assessment again. This proceeded from 18th October, 1932 to 16th 
I^ebruary, 1933. The assessec’s case now is that he could neither 
file a return nor produce the accounts called for, as he individually 
had no access to the accounts of this property in the joint manage- 
ment of himself and Eai Bahadur Earn protap Chamria, that access 
of one of the parties was allowed only by permission of the other, 
that he and the Eai Bahadur were on inimical terms and that the 
Eai Bahadur refused him such access. In this connection it is 
significant that all that the assessee said in this petition dated 18th 
October, 1932, was that he could not file a return because of ill- 
health, that he had already been away from Calcutta for a change 
and was again on Uie eve of departure from Calcutta for a change 
of climate and that he accordingly asked for 2 months’ time to file 
a return. Similarly, in his petition dated the 8th November, 1932 
he asked for time on the ground that the Official Eeceiver and the 
Eai Bahadur were then out of Calcutta while he, at the same time, 
stated that on their return he would be able to do the needful in 
the matter and he accordingly asked for two weeks’ time. Again, 
in his petition of 23rd November, 1932, while he claimed that he 
had no independent source of income but was a co-sharer with 
other members of the firm of Messrs. Hardutrai Chamria & Co., he 
merely prayed that his personal assessment be deferred till after 
disposal of the pending suit. Then in his petition dated 2l6t 
December, 1932 while he alleged that the documents of properties 
required to be produced are obtainable from the Eai Bahadur and 
from the Eeceiver, ho asked not that any steps should be taken to 
call for these documents from the above persons but only that the 
assessment file should be struck off and ii was only in his petition 
dated 12th January, 1933, that he came out with the story that the 
properties in question were in the joint management of the asses- 
see and the Eai Bahadur, that the papers in respect of these pro- 
perties were in their joint custody, that evidence could be sub- 
mitted only by both jointly and accordingly asking for a notice 
under Section 37 of the Act in the joint names of both. The fact 
that this point was sought to be made at such a late date in the 
proceedings is significant. 

9. In the application under Section 27 of the Act, the 
assessee did not ask that he should be allowed to adduce evidence 
in support of his contention that he was prevented by sufficient 
cause from filing a return under Section 22 (2) or producing ac- 
counts under Section 22 (4) but merely averred that the prayer for 
a notice under Section 37 of the Act was illegally refused. This 
refers back to his petition of 12th January, 1933 reproduced in 
paragraph 3 above in which he asked for a summons in the joint 
names of the assessee and Eai Bahadur Earn Protap Chamria for 
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the production of the papers called for from assesses under Sec- 
tion 22 (4). The Income Tax Officer at this stage summoned 
Prahlad Eai, the constituted Attorney of the Eai Bahadur, who on 
examination deposed that the accounts of this property were in 
charge of a gomastha G-obordhan Chowdhury and that gozuastha 
must produce all accounts and documents if rwjuired to do so by 
either party to the suit. Apparently, no opportunity was given to 
the assessee to oross-examino that witness. This was an illegality 
on the part of the Income Tax Officer and the assessee could make 
a just grievance of this. I, therefore, took action under Section 33 
and directed the Assistant Commissioner to hold an enquiry for 
the purpose of determining what the exact position was and for 
coming to a decision on the question whether or not the assessee 
was in a position to file a return and produce accounts to examine 
in the presence of the assesqee, the Eai Bahadur, his constituted 
Attorney Prahlad Eoy and the gomastha and to allow the assessee 
to cross-examine them. I also asked him to call for the accounts 
in question and examine them with a view to determining whether 
there was any evidence to show that the assesses had access to 
them or that part of the receipts from this property were being 
distributed periodically to the assessee. Those enquiries have 
accordingly been made and as a result of the same I find it impossi- 
ble to give any relief in this case, and I find that between May 
1931 and October 1933 the assessee on various dates drew in all 
the sum of Es. 83,559 from the joint account, this being the 
account of the rents realised from the property in question, the 
other party to the suit having drawn the same sum. The consti- 
tuted Attorney of the Eai Bahadur, Prahlad Eoy, and Gobordhan 
Chowdhury were duly examined and cross-examined at consider- 
able length. Prahlad Eoy stated there what he said before the 
Income Tax Officer at the Section 27 stage, that tlie goiuastlia 
must produce all papers and accounts in Court or elsewhere if 
required to do so either by the Eai Bahadur or by the assessee. 
He also said that he himself produced these papers and accounts 
before the Income Tax Officer in connection with the assessment 
of the Eai Bahadur and this is corroborated by the record of thai 
assessment. This assessment was made in March 1933 and im 
alleges that before producing them he did not take the permission 
of the assessee. He went on to say that the books and papers 
were not in the joint custody of the parties to the suit, but of a 
joint gomastha with whom the key was kept and that any party 
who required them instructed the gomastha and the latter produced 
the papers. As against this, the gomastha when examined alleged 
that he never carried out the orders of either party on his own 
account in respect of the joint estate, but that on one occasion, the 
Eai Bahadur had access to the joint accounts, apparently for tlie 
purpose of his income tax return but that this was with the per- 
mission of the other party to the suit, that is, the assessee. If this 
is correct I am asked to believe that though the parties to this suit 
were on inimical terms for sometime before and though the assessee 
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could not got access to these accounts between November 1932 and 
February 1933 for his income-tax assessment purposes he never- 
tlieloRs allowed the other party access to the accounts in March 1933 
for the same purpose. I cannot believe this. The assessee is no 
weakling and his whole history shows that he is prepared lo fight 
for his rights or assumed rights. Again, in answer to the question 
“Ef cither of the joint managers requested you to see the accounts, 
were they allowed to do so?” the answer given was “ No such 
occasion arose”. If this is correct, it follows that the assessee made 
no effort wh.atever to get access to the accounts for the purpose of 
filing his income-tax return and producing them before the Income 
Tax Ofiicer. It is true that later on in the course of his examin- 
ation this witness said that the assessee at the time of his income- 
tax case wanted to see the accounts and that he (the witness) did 
not allow him to see the accounts alone that then ho went to the 
Itai Bahadur to get his consent to th e assessee’s seeing the accounts 
anti that the Kai Bahadur refused to give it. The evidence of this 
witness is in my view, contradictory and I refuse to believe that 
the assessee would allow the Bai Bahadur access to the accounts in 
March 1933 if the Bai Bahadur had refused him access to the same 
accounts a month or two before. I should perhaps place on record 
that this witness is now the servant of the assessee exclusively and 
this perhaps explains the unsatisfactory nature of his evidence. 
Great stress has been laid by the assessee on the expression used 
in a letter No. DK 1488, dated 16th February, 1934, from Messrs. 
Khaitan & Co., Solicitors to the Bai Bahadur addressed to Messrs. 
G. 0. Ohunder & Go., Solicitors to the assessee. In that letter 
Messrs. Khaitan & Co., wrote. “It was the duty of your client to 
authorise the Cashier Babu Kehm Chand Seraogeatoactuponthe 
request of our client alone. A joint goinashtha cannot do anytliing 
without the communication of the desire of both jiarties.” I attach 
little weight to this piece of evidence. In the first place, the meaning 
is by no means clear and in the second place on what is prima 
facie the correct construction of the two sentences quoted, they 
are self contradictory. 

10. In my respectful opinion, therefore the assessee was not 
prevented by sufficient cause from filing the return called for under 
Bection 22 (2) or producing the accounts called for under Section 
22 (4) and that there were materials on which the Income Tax 
Officer could base his finding to this effect. In my view, therefore, 
the question formulated should be answered in the affirmative”. 

The case was heard on the July 9, and the following judgment 
was delivered on July 10, 1936. 

Costello, J. : — This matter comes before us on a reference by 
the Commissioner of Income Tax under Section 66 (2) of the Indian 
Income Tax Act, 1922. The Commissioner says in the 
opening paragraph of the case which has been put before us t-hat 
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‘‘At the request of the Assessee named above” (that is to say 
Kesardeo Ohamria) “the question of law formulated in paragraph 
8 of the statement of case is submitted to their Lordships the 
Judges of the Calcutta High Court for favour of their decision”. 
The question therefore, upon which our opinion is sought is this: — 
“Whether in the circumstances of this case there were any materi- 
als on which the Income Tax Officer could base his finding that 
the assessee was not prevented by sufficient cause from filing the 
return called for under Section 22 (2) or producing the amount 
called for under Section 22 (4) ?” 

In order to make it clear how this matter arises it is necessary 
that I should recite one or two facts in the history of the case. 
There were two Income tax matters proceeding against this asses- 
see simultaneously — one in respect of the assessment for the year 
1932-33 under Section 23 of the Act and the other in respect of 
the assessment for 1931-32 under that section read with Section 34 
of the Act and in both cases notices were issued and orders j)assod 
on the same dates and there is one common order sheet. The 
assessee has filed an application for reference under Section 66 (2) 
of the Act in respect of both assessments, but as the facts und 
circumstances are identical, the Commissioner of Income Tax has 
stated a case only in respect of the assessment for the year 1932-33 
and he proposes to decide the question at issue in the other assess- 
menL in accordance with the decision which we shall give in this 
matber. 

The chronology of the case is as follows : — On the 30th 
August, 1932 the Income Tax Officer issued a notice under Sec- 
tion 22 (2) calling for a return of Income by the 18th of October, 
1932; but instead of making that return the assessee on the 1 8th 
of October, 1932, filed a petition in which he said that he had been 
away on a change which had not improved his health and therefore 
he proposed to go away on another change to Bangalore. Accord- 
ingly on the same day the 18th of October, 1932, the Income Tax 
Officer made an order to ■ the effect that return should be filed 
on the 30th October, 1932. Apparently no attention was paid to 
that order, for the next thing which happened was that the asses- 
see put in another petition dated the 8th of November, 1932, in 
which he said that he was unable to do anything in tlie matter until 
the Official Eeceiver, High Court, Calcutta, and Eai Eamprotap 
Ohamria Bahadur arrived in Calcutta. He said that they were both 
away from the town on a change during the Pujah holidays. He 
also said that his estate was the subject matter of certain suits then 
pending in the High Court on its Original Side. He asked for two 
weeks' time in which to do what was necessary in the matter. As 
a result of the receipt of that petition the Income Tax Officer made 
an order directing the assessee to prove his assertion by documents 
which he was to produce on the 23rd of November. No attention 
was paid to that order, but on the 23rd of November a third peti- 
tion was put in by the assessee in which he stated that he had no 
independent source of income of his own but he was a co-sharer 
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with other members of the firm of Messrs. Hardtitrai Chamria and 
Company and the partnership and the connected joint estate were 
now being dealt with in suits. He, therefore, asked that his per- 
sonal assessment might be deferred till after the disposal of the suits 
which were then pending. After receiving that petition the Income- 
tax Officer made an order to the effect that he could not wait in- 
definitely and he called for the accounts of 1931-32 under the pro- 
visions of Section 22 (4) of the Act and fixed the 21st December, 
1932 for the production of those accounts. The accounts which he 
asked for were municipal bills of house property, counter-foils of 
rent receipts, deeds, lease paper and bank pass book. On the day 
when these accounts ought to have been produced, that is to say 
the 21st December, 1932 the assessee put in a fourth petition in 
which he said the petitioner in compliance with notices under Sec- 
tion 22 (4) caters appearance and submits that the documents of 
properties required to be produced are obtainable from Eai Bahadur 
SoUi Kamprotap Chamria and from theEeceiver appointed by the 
Hon’ble High Court, who is still in oflice. The petitioner therefore 
prays that his assessment file maybe struck off in the circum- 
stances.” So that once more the assessee made no serious attempt 
to comply with the requirements of the Income-tax Officer. There- 
upon the Income-tax Officer directed compliance by means of a 
notice under Section 22 (4) and that the compliance was to take 
place on the 12th January, 1933. On that date the assessee at last 
made an appearance before the Income-tax Officer together with a 
pleader but instead of producing all the accounts required by the 
Income-tax Officer he merely produced one solitary bank pass 
book containing entries for the period from the 15th January, 1929 
to the 21st November, 1932 and no other accounts whatever. On 
the same day he put in another petition in which he said this : **By 
an order of the High Court dated 2nd April, 1931 in suit No, 183 
of 1929 some of the properties in suit mentioned in Schedule there- 
of were transferred from the Official Receiver appointed in the 
said suit by order dated 28th July 1930 to the joint management 
of the petitioner and Eai Bahadur Ramprotap Chamria and 
papers in respect of those properties are in joint custody of the 
petitioner and the said Eai Bahadur Ramprotap Chamria and 
return of income as well as evidences of those properties can only 
be submitted in such joint capacity inasmucli as by virtue of 
disagreement between the parties concerned, the petitioner 
moved the High Court before the last Puja vacation for reappoint- 
ment of the Official Receiver for those properties and that matter 
is pending decision.’ In passing we observe that in that statement 
there is an admission for some period at any rate the assessee had 
control over the documents to which I have just referred, In the 
concluding paragraph of that patilion the assessee said : “The 
petioner herewith applies for “ a notice under Section 37 in the 
joint name of the petitioner and the said Eai Bahadur Ramprotap 
Chamria for production of papers called for by notice under Sec- 
tion 22 (4) and prays that such notice may be issued to enable the 
petitioner to comply.” The Income Tax Officer declined to issue 

I — S4-a 
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a notice or summons under Section 37 and on the 15th February, 
1933 he made an assessment under the provisions of Section 23 
(4) on the basis of a total income of Es. 45,600 made up as follows: 
income from property Es. 43,200 ; income from business 
Es. 2,400. 


Thereupon about a month later, that is to say, on the 6th 
March, 1933 the assesses made a petition under the provisions of 
Section 27 of the Indian Income Tax Act of 1922. That petition 
is set out at page 17 of the paper book and in paragraph 3 thereof 
the petitioner set forth a number of grounds upon which he relied 
for having the assessment made under Section 23 (4) set aside. It 
is to be observed that none of those grounds with the possible 
exception of that appearing under the letter (i) that is to say the 
last of the grounds set out in the petition are really grounds 
admissible for an application under Section 27. Section 27 
provides as follows : — “Where an assessee or, in the case of a 
company, the principal officer thereof, within one month from the 
service of a notice of demand issued as hereinafter provided, 
satisfies the Income Tax Officer that he was prevented by sufficient 
cause from making the return required by Section 22, or that he 
did not receive the notice issued under sub-Section (4) of Sec- 
tion 22, or sub-Section (2) of Section 23, or that he had not a 
reasonable opportunity to comply, or was prevented by sufficient 
cause from complying, with the terms of the last mentioned 
notices the Income Tax Officer shall cancel the assessment and 
proceed to make a fresh assessment in accordance with the 
provisions of Section 23.” That section therefore provides in 
essence that the only ground on which an assessment under Sec- 
tion 23 (4) can be attacked is that the assessee for reasons outside 
his control was unable to comply with notices which are the 
preliminary stages and indeed the condition precedent to the 
making of an assessment under Section 23 (4). Now the ground 
set out in the petition of the 6th March, 1933 under the letter (i) 
reads as follows : — “ The petitioner does not yet know the details 
of his total income nor has he in his exclusive possession the docu- 
ments not produced under Section 22 (4).” He is there referring, 
of course, to the notices which had been served upon him under 
the provisions of that sub-section requiring him to produce the 
various accounts which I have enumerated and in fact he is saying 
once more that he was unable to produce the documents and the 
accounts called for because they were not under his own control 
but were under the joint control of himself and of Eai Ramprotap 
Chamria Bahadur. That petition was dealt with by the Income 
Tax Officer on the 10th of May, 1933 and the decision of the 
Income Tax Officer appears in the order sheet whicli is set out at 
pages 18 and 19 of the paper book and is in these terms : 

“ I consider the grounds above and those submitted in the 
petition under Section 27 as below : 
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(1) The deposition made under Section 37 will show that the 
asBcssee could easily have filed his return and produced his 
accounts, etc., had he had the intention of doing so. 

(2) Notice under Section 34 after assessments under Section 
23 is only legal. 

(3) He may refer to the style offered by him as “ banker ” 
before the Hon’ble High Court. 

(4) Any leaving out of income will be covered by Section 34 

only. 

(5) The assessee is a resident of Howrah. He was absent 
temporarily on account of a marriage ceremony authorising his 
pleader to act. He returned after a few days only. 

(6) The assessee did not comply under Section 22 (2) at all 
and his compliance under Section 22 (4) was nominal only. He 
had sufficient opportunity to comply. No sufficient cause has 
been established by which he was prevented from compliance. 

I am therefore not in a position to entertain the petition under 
Section 27. “ The petition is therefore rejected.” Then he added 
“ the same reasons apply to petition under Section 27 regarding 
assessment under Sections 34 and 23 (4). The said petition is 
therefore rejected ”. 

That decision, as I have stated, is dated the 10th May, 1983. 
About a month later — on the 8th of June, 1933 — the assessee made 
an appeal against that decision and set out a very largo number of 
grounds on which that appeal purported to be based. The grounds 
of appeal are to be found at pages 20 and 21 of the paper book. 
With regard to that appeal and the proceedings against which it 
was preferred the Commissioner of Income tax in the statement 
of case that he has sent to us says on page 6 this : “ The Income 
Tax Officer considered that he (the assessee) had reasonable 
opportunity to comply “ with the terms of the notice and that 
there was no sufficient cause preventing him from complying with 
the notices or from making the return. He therefore rightly 
refused to re-open the assessment under Section 27. Against this 
order an appeal is given by Section 30 with this proviso that no 
appeal shall lie in respect of an assessment made under Section 
23 (4) or under that section read with Section 27. The result is 
that the only question that can be raised in an appeal against an 
order under Section 27 and in case of assessment under Section 
23 (4) are : — 

(1) Whether the assessee was prevented by sufficient cause 
from making the return required by Section 22, or 

(2) whether he received a notice issued under Section 22 (4) 
or Section 23 (2), or 
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(3) whetiier he had a reasonable opjJorLunii.y to comply with 
the terms of the notices ; or 

(4) whether he was prevented by sufficient cause from com- 
plying with the terms of the notices.” 

Then he says: “ The second matter did not arise for consi- 
deration in this case and as to the other items, the Assistant Com- 
missioner did examine the evidence on record and came to a 
conclusion adverse to the assessee. 

Now the scope of an appeal in such a case being thus limited 
the only question of law that can arise out of sucli appellate order 
must relate to the above matters, but it seems fairly clear that all 
these are questions of facts With that statement of the learned 
Commissioner of Income Tax I entirely agree. The relevant sec- 
tion to which the learned Commissioner there refers is Section 30, 
sub-Section (1) which provides “ any assessee objecting to the 
amount or rate at which he is assessed under )Section 23 or Sec- 
tion 27 or denying his liability to be assessed under this Act, or 
objecting to a refusal of an Income tax Officer to make a fresh 
assessment under Section 27, or to any order against him under 
sub-Section (2) of Section 25 or Section 25-A or Section 28, made 
by an Income Tax Officer, may appeal to the Assistant Commis- 
sioner against the assessment or against such refusal or order.” 
Then there is this important proviso “ Provided that no appeal 
shall lie iu respect of an assessment made under sub-Section (4) of 
Section 23, or under that sub-Section read with Section 27.” 
Then sub-Section 2 is as follows : — “ The appeal shall ordinarily be 
presented within thirty days of receipt of the notice of demand 
relating to the assessment or penalty objected to, or of the date of 
the refusal to make a fresh assessment under Section 27, as the 
case may be : but the Assistant Commissioner may admit an appeal 
after the expiration of the period, if he is satisliod tliat the appel- 
lant had sufficient cause for not pceseuting it within tliat period.” 
In passing one may observe that the assessee delayed in making 
his appeal almost until it was barred by the limitation provided 
in that sub-section. Section 31 provides in sub-Scctiou (3) that 
in disposing of an appeal the Assistant Commissioner may, in the 
case of an order of assessment : — 

(a) confirm, reduce, enhance or annul the assessment, or 

(5) set aside the assessment and direct the Income-tax 
Officer to make a fresh assessment after making such further in- 
quiry as the Income Tax Officer thinks fit or the Assistant Com- 
missioner may direct, and the Income Tax Officer shall thereupon 
proceed to make such fresh assessment; 

or, in the case of an order refusing to make a fresh assess- 
ment under Section 27 ; 
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(c) ooulirm such order, or cancel it and direct the Income-tax 
Officer to make a fresh assessment, 

“or, in the case of an order under sub-Section (2) of Section 25 or 
Section 28, 

(d) confirm, cancel or vary such order”. 

For our present purpose the position therefore is that on the 
ap))caring of the appeal before him the Assistant Commissioner 
could have confirmed the order made by the Income Tax Officer, bo 
could have cancelled it and directed the Income Tax Officer to make 
afresh assessment or ho might have varied the order. What he 
in fact did was to dismiss the appeal and confirm the order which 
the Income Tax Officer made. 

The appeal was heard on the 1st February, 1934, and the 
order made thereon is dated the 23rd February, 1934, and is sot 
out at pages 22 and 23 of the paper book. The Assistant Commis- 
sioner sets out the question that he had to determine in this form. 
“The question for determination in this appeal is whether the 
appellant was prevented by reasonable cause from filing a return 
of income”. The judgment concludes in this way. 

“Even if it is conceded that the appellant had uo individual 
income — I do not, however, admit this — this fact must have been 
within his knowledge and he could have sent in anil return — it he 
bad been minded to do so. In my opinion, there was nothing to 
prevent him making such a return, and F therefore regard his 
default as deliliorate and inexcusable. The orders passed by the 
Income Tax Officer on the iipplication filed under Section 27 are 
hereby confirmed under Section 31 (3) (c),” 

This is the sub-scction which I have already read, Tlio 
assessoe ouco again insteinl of submitting to tho assessment made 
upon him, moved the Commissioner of Income Tax to state a case 
to tliis Court, and what }uip))cncd in that connection is thus des- 
cribed by tho Commissioner liiinself in his statement of case at 
page 6. “If any of the above facts” (he is referring to the facts 
which I have already quoted from that page) “be found in favour 
of the assessoc, then Section 27 is imperative and (he Income Tax 
Officer is bound to cancel the assessment. If in any case even after 
finding any of the items in favour of tho assessee the Income Tax 
Officer or tho Assistant Commissioner did not cancel the assessment 
there might be <i question of law arising out of the order, viz,, who 
thor or not under tho circumstances they would be bound to cancel 
the assessment. The other possible questions of law that may arise 
would relate to the in'occduro followed in determining the above 
facts. In this particular o;jbo the assessoc did complain of such pro- 
cedural defects and in view of this allegation of defective procedure 
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I caused enquiries to be made in exercise of my power under Sec- 
tion 33 and as a result came to the conclusion that there was no 
substance in the complaint.” 

The learned Commissioner was there referring to the fact that 
in asking that a case should be stated for the opinion of this Court, 
the assessee did complain that there was some irregularity of pro- 
cedure in connection with the proceedings before the Income Tax 
Officer when the petition under Section 27 was being disposed of. 
The Commissioner of Income Tax has, in my opinion, throughout 
dealt with this matter in a most careful, conscientious, aud 
extremely considerate manner towards the assessee and as soon as 
he found that there was some detect in the procedure adopted by 
the Income Tax Officer, he gave directions that further enquiries 
were to be made and, in fact, an enquiry was held and witnesses 
were properly examined and, after considering the result of tliat 
enquiry, the learned Commissioner came to the conclusion tliat 
there was no real substance in any of the complaints made by the 
assessee. Accordingly he held that there was no question of law 
which properly could be made the subject matter of a reference to 
this Court. The learned Commissioner puts the matter in these 
words “I hold that no question of law can arise or does arise out of 
the appellate order in this case.” Then he says ; “In view however 
of a certain observation made by a learned Judge in a recent 
Eangoon case and in view of these observations alone 1 decide to 
refer the question which I have already read and wliich appears in 
paragraph 8 of the statement of the case. The Commissioner of 
Income Tax amplifies the matter in paragraph 9 of the Statement 
of the Case and he there says “In the application under Sec- 
tion 27 of the Act, the assessee did not ask that he sliould 
be allowed to adduce evidence in support of liis contention that he 
was prevented by sufficient cause from filing a return under Sec- 
tion 22 (2) or producing accounts under Section 22 (4) but merely 
averred that the prayer for a notice under Sectiou 37 of the Act wiis 
illegally refused. This refers back to his petition of 12th January, 
1933 reproduced in paragraph 3 above in which lie asked for a 
summons in the joint name of the assessee and liai Jiahadur liaiii 
Protap Chamria for the production of the papers called for from 
the assessee under Section 22 (4). The Income Tax Officer at this 
stage summoned Prahlad Kai, the constituted Attorney of the Itai 
Bahadur, who on examination, deposed that the accounts of tliis 
property were in charge of a gomastha Q-oboudhan Ohowdhury and 
that gomastha must produce all accounts and documents if required 
to do so by either party to the suit. Apparently, no opportunity 
was given to the assessee to cross-examine that witness. This was 
an illegality on the pars of the Income Tax Officer and the assessee 
could make a just grievance of this. I, therefore, took action under 
Section 33 and directed the Assistant Commissioner to hold an 
enquiry for the purpose of determining what the exact position 
was and for coming to a decision on the question whether or not 
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the assGssee was in a position to file a return and produce accounts 
to examine in the presence of the assesses, the Eai Bahadur, his 
constituted Attorney Prahlad Boy and the gomastha and to allow 
the assesses to cross-examine them. I also asked him to call for 
the accounts in question and examine them with a view to deter- 
mining whether there was any evidence to show that the assessee 
had access to them or that part of the receipts from this property 
were being distributed periodically to the assessee. Those enqui- 
ries have accordingly been made and as a result of the same I find 
it impossible to give any relief in this case, and I find that between 
May 1931 and October 1933, the assessee on various dates drew in 
all the sum of Es. 83,569 from the joint account, this being the 
account of the rents realised from the property in question, the 
other party to the suit having drawn the same sum.” 

Then the Commissioner proceeds to deal with the evidence 
which was given at the enquiry held by the Assistant Commissioner. 
It apiiears, as the Commissioner says in the middle of page 9 of tho 
pa})er book “If this is correct, it follows that tho assessee made no 
effort whatever to get access to the accounts for the purpose of 
filing his income tax return and producing them before the Income 
Tax Officer. Then he says “ The evidence of the witness ” (the 
witness in question is the gomastha) is, in my view, contradictory 
and I refuse to believe that the assessee would allow the Eai Baha- 
dur access to the accounts in March 1933 if the Eai Bahadur had 
refused him access to the same accounts a montli or two before. 
I should perhaps place on record that this witness is now the ser- 
vant of the assessee exclusively and this perhaps explains the un- 
satisfactory nature of his evidence.” 

The learned Commissioner closes his statement of the case by 
saying in paragraph 10 ” In my respectful opinion, therefore, the 
assessee was not prevented by sufficient cause from filing the re- 
turn called for under Section 22 (2) or producing the accounts 
called for under Section 22 (4) and that there were materials on 
which the Income Tax Officer could base his finding to this effect. 
In my view, therefore, the question formulated should be answered 
in the affirmative ”. 

In my opinion, the view taken by the learned Commissioner 
of Income tax is entirely correct. It appears fi'om tho summary 
of the evidence appearing at page 9 of the paper book that there 
was ample material upon which both the Income Tax Officer and 
the Assistant Commissioner could come to the conclusion that the 
assessee was not prevented by sufficient cause from complying 
with the terms of the notice which had been served upon him. The 
learned Commissioner of Income Tax is, in my opinion also cor- 
rect in taking the view that the question which the Income Tax 
Officer and the Assistant Commissioner had to decide were purely 
questions of fact and, as the Commissioner said, no question of 
law did or could arise out of the appellate order made by the 
Assistant Commissioner. 
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In referring this case for the opinion of this Court, the leai’ned 
Commissioner has, obviously, gone out of his way to be generous 
and indulgent, and, indeed needlessly indulgent to the assessee. 
There was no need at all, In law, in my opinion for this lief eronco 
ever to have been made, especially having regard to the fact that it 
was nnide solely upon the basis of observations made by one of the 
learned Judges of the Eangoon High Court, which was contrary to 
the view expressed by four other learned judges of that Court, in- 
cluding the Chief Justice himself. The case referred to by the 
learned Commissioner, in which the observations of Justicb 
Dunklbt appears is that of Abdul Bari ChowdJmry v. Com- 
missioner of Income tax, Burma (I. L. E. 9 Kangoon ‘281). Tho 
judgment of Mr. Justice Dunklby appears at page 303. The 
learned judge begins his judgment by saying “ 1 agree with niy 
Lord, the Chief justice.” 

The passage to which the Commissioner of Incomo-ta.x refers 
appears at page 304, and is as follows : “It follows that a question 
arising from the actual assessment under Section 93 (4) cannot be 
brought before the High Court under the provisions of Section 0(5, 
sub-Section (2) or (3), under any circumstances. The only question 
in any way connected with such an assessment whicli could be 
raised before the High Court would be a question of law arising out 
of the Income-tax Officer’s order under Section 27, refusing to 
cancel tho assessment under Section 23 (4) and to make a fresh 
assessment. Under the provisions of Section 27 that order must 
be based on a finding tliat the assessee was not provented by 
sufficient cause from making the return required by Section 2‘2, or 
complying with the terms of the notices issued under Section 22 
(4) or Section 23 (2) as the case may be, and the only question of 
law which could possibly arise out of such a finding is ■whether 
there were any materials on which the Income-tax Officer could 
base his finding.” 

Now, as I read that judgment, it seems to me that at the very 
utmost what Mr. Justice Lunkley intended to say was that 
there might possibly be a question of law. In tiiis respect the as- 
sessees might be able to ask the Commissioner of Income-tax to 
state a ease, if he was in a position to say that there were not any 
material on which the Income-tax Officer could base Jiis finding, 
or as it is usually put in analogous circumstances, that there was 
no evidence on which the Income-tax Officer could find as ho, in 
fact did find. That is putting the matter at the very highest, but in 
view of the opinion expressed by Bib Abthub PAttE, the Chief 
Justice, and the other three Judges who agreed with him, but did 
not give separate judgment. 1 incline to the view that even that is 
not the correct position. Touching this particular point. Bib 
Abthub Page said at page 299 of the report : “ Under Section 27 
the issue is one essentially of fact, namely, whether the assessee 
‘was prevented by sufficient cause from making the return required 
by Section .22, or that he did not receive the notice issued under 
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sub-SecUon (4) o£ Section 22, or sub-Seotion (2) of Section 23 or, 
that he liad not a reasonable opportunity to comply or was pre- 
vented by sufficient cause from complying with the terms of the 
last mentioned notices That of course is a quotation from the 
Act itself. The learned Chief Justice proceeds as follows : If he 
satisfies the Income-tax Officer that he was not in default the In- 
come-tax Officer “ shall cancel the assessment In an appeal 
under Section 30 (1) against the refusal of the Income-tax Officer 
to make a fresh assessment under Section 27 the only question 
that arises is the same question of fact as that which fell to be 
determined by the Income-tax Officer under Section 27, and in such 
an appeal it is immaterial whether the assessment made under 
Section 23 (4) was valid or not”. 

Lower down at page 300, the learned Chief Justice says this: 
“ I wish to add that, of course, in a proceeding under Section 27 
the onus lies upon the assesses, and if the assessee fails to produce 
any evidence in support of his application that the assessment made 
under Section 23 (4) should be cancelled, that in itself would provide 
material upon which the Income-tax Officer would be justified in 
basing a refusal to cancel the assessment that had been made under 
Section 23 (4). On the other hand, if the assessee adduced evid- 
ence in support of his application under Section 27 the weight 
to be attached to that evidence is a matter for the Income-tax 
Officer to determine And again at page 301, Sib Aethub 
Page said “ under Section 27, however, the Income-Tax Officer 
lias to determine whether the assessee was prevented by sufficient 
cause from complying with the requircinents of the law as set out 
in Section 27. That is essentially a question of fact and not of law. 
If the assessee satisfies the Income-tax Officer that in the circum- 
stances of the case ho was prevented by sufficient cause from 
complying witli the requirements of the law prescribed under 
Section 27, it is provided that the Income tax Officer “shall” cancel 
the assessment.” 

The view taken by the majority is not the view of Judges of 
the Rangoon High Court only, for the case which I have just cited 
was followed by the Allahabad High Court in the case of Jotram 
Sher Singh v. Commissioner of Income tax (reported in I.L.R. 66 
All. 933 at page 946). Mr. JcrsiioB Bbnnbt who was sitting 
with Mr. Justice Naimatullah said this : Now the first question 
which the assessee desires to be treated as a question of law is in 
regard to this finding of fact and is as follows. Whether in the 
absence of any evidence whatever to prove the possession of the 
four account books for the Sambat year 198G by the petitioner, the 
Income-tax Officer was justified in law in holding that the peti- 
tioners had been guilty of non-production of the said books ? The 
assumption underlying this question is that it was necessary for 
the finding that there should be some oral evidence to the effect that 
the books were stilt in the possession of the assessee. This is 
a very common delusion and is constantly brought forward 
X-55a 
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in argument. The theory is contrary to the provisions of Section 
103 of the Indian Evidence Act, which is as follows : The burden 
of proof as to any particular fact lies on that person who wishes the 
Court to believe in its existence, unless it is provided by any law 
that the proof of that fact shall lie on any particular person. In 
the present case it was admitted that these books had existed and 
had been produced before the Income Tax Officer in the original 
assessment dated the 20th of May, 1930. Tlie asscssec desired tlie 
Court to believe that these books had been lost subsequently. The 
burden of proof of that fact lay on him. It was for the Income 
Tax Officer, and the Assistant Commissioner to decide whether he 
had discharged that burden or not. They considered that the evid- 
ence which ho produced was not sufficient to ])rove his allegation. 
No question of law arises from their decision on tliis point.” 

It is, in my opinion, clear beyond all question both from the 
circumstances of the case and the authority of tlio two decisions to 
which I have referred that in the present instance there was no 
question of law which could be referred for the opinion of this 
Court under the provisions of Section G6 (2) of the Income 'J'ax 
Act. Therefore, there was no obligation on the Commissioner of 
Income Tax to have formulated the question which he has submit- 
ted to this Court — no necessity whatever. But as that question is 
before this Court and as the matter has been fully argued by 
Mr. Sen on behalf of the assesses, we are in a position to say that 
the answer to the question must be in the affirmative. 

As regards costs, the assessce must pay the costs of the other 
side, 7 gold mohurs for the Vakil and as regards the two Advocates, 
such fees as have been actually paid to them. 

Debbtshibb, O.J. — I agree. 

Eeferenoe answered accordingly. 


[In the Lahoee High Couet.] 

[FULL BENCH.] 

MADAN MOHAN LAL 

V. 

COMMISSIONER OF INCOME TAX, PUNJAU &N.W.F.P. 

Sir James Addison, Acting C.J., Dalip Singh, J., and 
Din Mohammad, J. 

. July 11, 1935. 

Re-asrbssmbnt— Income ‘ Escaping Assessment Meaning 
OF — Income Shown in Retcen — DE rjir.EiiATE Omission to 
Assess— Re-assessment, Legality op— Indian Income Tax 
Act (XI OF 1922), Section 84. 
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The assesses was the manager of a joint Hindu family. He 
had also some individual ineome. In his assessment as an indi- 
vidtial for the year 1981'82 he made a return in which a sum of 
Bs, 79,648 was also included. In the meantime the Income tax 
Officer dealing with the assessment of the joint family held that 
this amount of Bs. 73,543 was the ineome of the family and not 
the private income of the manager. Upon this the Income-tax 
Officer making the individual assessment excluded this sum from 
the individual income of the assesses and assessed him to income- 
tax only on the remaining portion of the income shown in his return. 
The joint family appealed to the Assistant Gommissioner who held 
that this item of Bs. 79,548 was not the income of the family but 
the individual income of the assesses. Thereupon the Income-tax 
Ofiicer making the individual assessment issued a notice under 
Section 84 of the Income-tax Act upon the assessee in his individual 
capacity and assessed him upon the income which had thus been 
excluded from the family assessment. The quesUon being whether 
this income ‘ had escaped assessment’ and the Income-tax Officer 
had power to make an assessment under Section 34 : 

Held, by the Full Bench (Dalip Singh, J., dissenting) : That 
Section 84 of the Act is not confined to cases where income had not 
been returned at all ; it applies also to cases where an item of in- 
come is included in the return made by the assessee but is left 
unassessed by the Income-tax Officer, or if assessed in the first 
instance the assessment is cancelled by any appellate or revisional 
authority ; the income in question had escaped assessment within 
the meaning of Section 84 and the assessee was rightly assessed 
under Section 34 on this income. 

Per Dalip Singh, J., {contra) : — The loord ‘ escaped ’ in Sec- 
tion 84 should not be read in the widest sense that that word is 
capable of bearing. It means ‘ eluded notice ’ in the course of 
assessment and does not mean ‘ had avoided being assessed ’ and the 
expression ‘ had escaped assessment ’ is not equivalent to ‘ has not 
been assessed.' In order to ‘ escape assessment ' the income must 
avoid both calculation and charging and there is no distinction 
between mistakes of fact and mistakes of law on the part of the 
Income-tax Officer. 

Kishisn Kishobk V . CoMMiasioNKB OF Income Tax, 
Punjab 14 Lali. 256; 1933 I.T.li. 143) overruled on 

this pomt. 

Oases referred to : 

A mir Singh Sheb Singh V, Oommissioneb of Income Tax, 
Punjab [1935] (A,I.L4. 1935 Lah. 351; 3 l.T.U. 171). 

Anqlo-Pebsian Oil Co., (India) Ltd. In re [1933] (A.l.li. 
1933 Cal. 777 ; 149 I.O. 919 ; (50 Cal. S40). 
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Bxtbh & Co., In re [1934] (2 I.T.R. 30 ; 38 O.W.N. 204 ; 
A.I.R. 1934 Cal. 615 ; 150 LC. 404 ; 51 Cal. 132) (S.B.) 

OoMMissiONBB OP INCOME Tax, Buema V. U Lu Nto [1933] 
1 1.T.R. 373 ; 146 I.G. 300 ; 12 Rang. 118). 

COMMISSIONBB ON INCOME TaX, BuEMA V, N.N. BueJOBJBB 
[1931] (131 LC, 507; 9 Rang. 161). 

OOMMISSIONEB OP INCOME TaX, MaOBAS V. KbISHNA ChANJJEA 
[1926] (91 LC. 940 ; 49 Mad. 22). 

Ganbsh Das, In re [1927] (A.I.R. 1927 Lah. 248 ; 100 1.C 
675 ; 8 Lah. 354). 

KISEEN KISHOBB V. CoMMISSIOKBB OP INCOME TaX [1933] 

(1 LT.E. 143; A.I.E. 1933 Lah. 284; 141 LC. 415 ; 14 Lah 
255). 


Lachhibam Basantlal In re [1931] (A.I.E. 1931 Cai. 545 • 
133 1.0. 187; 58 Cal. 909) (S.B.). 

Rajendea Nath «. Commissioneb op Income Tax, Bengal 
[1934] (2LT.R. 71; 147 LC. 663; 61 LA. 10; 61 Cal. 285). 

Case stated by the Commissionor of Income Tax, I’unjab and 
N. W. F. P. under Section 66 (1) and (2) of the Indian Income 
Tax Act (Refi No. 40 of 1934). 


The necessary facts are stated fully in tlie judgments of 
Addison, Ag. C.J., and Daup Singh, J, (See pp. 448 and 460 
infra.) 


M. C. Maliajan, for the assesscc. 

J. N. Aggarwal and S. M. SiAn.for the CommisHioner. 

Din Mohammad, J. ; — The question referred by tlio Commis- 
sioner under Section 66 (2) is as follows: 

(1) Whether assessment was validly made under Section 34 
of the Act upon the income, after the preceding events, namely: 

(i) The assesses included the said income in return under Sec- 
tion 22 (2). 

(ii) The Income Tax Officer making assessment upon the 
Hindu undivided family, of which Lala Madan Mohan Lai is the 
Zarto held the said income to be income of that family, had inclu- 
ded it in assessment thereon* 

(iii) The Income Tax Officer making assessment upon the pre- 
sent assessee thereupon did not include the said income in his 
assessment under Section 23 (3). 

(iv) The Hindu undivided family succeeded in appeal against 
the inclusion of the said income in their assessment. 

(1) Las referred the following question ■ 

If the answer to the first question be in the negative vvill 
there be any limitation of time (other than general reasonableness) 
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uyoQ an order to be duly made under Section 83 of the Act in 
review of the initial assessment under Section 23 (3) and adding the 
said income thereto.” 

The principal question with which we are really concerned is 
the one under Section 66 (2). The answer to this question depends 
on the interpretation that can bo put on the words ” escaped 
assessment as used in Section 34 of the Income Tax Act. Sec- 
tion 34 reads as follows : — 

“If for any reason income, profits or gains chargeable to in- 
come tax has escaped assessment in any year or has been assessed 
at too low a rate, the Income Tax Officer may, at any time, within 
one year of the end of that year, serve on the person liable to pay 
tax on such income, profits or gains a notice containing 
ail or any of the requirements which may be included in a notice 
under sub-section (2) of Section 22 and may proceed to assess or 
re-assess such income, profits or gains and the provisions of this 
Act shall so far as may be, apply accordingly as if the notice was 
a notice issued under that sub-section : 

Provided that the tax shall be charged at the rate at which it 
would have been charged, had the income, profits or gains not es- 
caped assessment or full assessment as the case may be.” 

The assossee contends that this section can be invoked only if 
income is omitted to be duly returned and not if income having 
been duly returned is left out either intentionally or unintention- 
ally by the Income Tax Officer concerned. The Commissioner, on 
the other hand, maintains that the section is wide enough to covet 
every case of non-assessment. 

On behalf of the appellant reliance is mainly placed on the 
following authorities : — Kuhen Kishure v. Commissioner oj Income 
Tax, Punjab ; Commissioner of Income Tax, Burma v. U Lu Nyo; 
Burn (C Co., In re ; Eajendra Nath v. Commissioner of Income Tax, 
Bengal. In Kishen Eishore v. Commissioner of Income Tax, Punjab, 
the Income Tax Officer assessed E to income tax as the head of an 
undivided Hindu' family, consisting of himself and his son, on the 
income of the family during the year previous to the tax year. On 
review, the Commissioner set aside the assessment and directed the 
Income Tax Officer to assess E as an individual ; whereupon the 
Income Tax Officer served upon E a notice under Section 22 (2) 
read with Section 34 of the Income Tax Act, calling upon him to 
submit a declaration of his total income from all sources for the 
previous year for the purpose of re-assessing him for the tax year. 
It was contended on behalf of the assessee that as his income could 
not be said to have escaped assessment. Section 34 did not apply. 
Jailaii, -T., who delivered the judgment, in which Monbob, J., 
concurred, remarked that it was clear from the facts of the case 
that when the assessment was originally made for the first time on 
the assessee as the head of the undivided Hindu family, no part of 
1—56 
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the income was allej'ed to have been concealed by him and tliat the 
income which was sought to be assessed was, therefore, disclosed 
and was known to the income tax authorities. In these circum- 
stances, it was held that the income could not be said to have 
escaped during the previous year, the expression escaped connoting 
failure by the taxing authority to tax the income ow'ing to acci- 
dental or deliberate omission by the assessce to declare it or to 
some similar circumstance and not including cases wlioro th o income 
was known or disclosed to tlio iucouio tax authority and had been 
the subject of assessment which had, however, been set aside later. 
No case law has, however, been discussed by the learned Judges in 
arriving at this oonolusion. 

In Commissioner of Income Tax, Burma v. U Lu Nyo the asses- 
see was engaged in tobacco business during the accounting period 
and produced before the Income Tax Officer for the jmrposo of 
assessment certain accounts which were rejected. Tlui Income Tax 
Officer assessed the income derived from the tobacco busiueiis under 
Section 23 (3). In the following year, another Income Tax Officer 
on going further into the matter was dissatislied with tlie previous 
assessment and took action under Section 34 of tlio Incoiiio Tax 
Act, treating the income as having escaped a',seBsmenL beforo. lie 
found inter alia that his predecessor was wrong in thinking that 
the profit of the tobacco business was only Ks. 30 a maund and held 
that it should be calculated at lis. 60 a maund. On these facts, 
the learned J udgos of the iiangoon High Court held that the 
Income Tax Officer had no jurisdiction to revise the assessment for 
the previous year which was completed and liad become final. .It 
will be obvious that this authority is clearly distinguishable, as tlie 
facts before us are quite different. In tliat case no income had 
been found to have been cither omitted from the original X( turn or 
to have been deliberately exempted from assessment by tiie Income 
Tax Officer. What the Income Tax Officer did was to correct the 
estimate at which the profit had been jiroviously assesseii , and tliat 
was obviously unauthorised. 

In Burn d Co., In re the learned Judges did not exjuaiSK any 
definite opinion on the point at issue and decided the case on a 
different point. The main question before tliem was wliothor a 
certain notice was within time or not, anu as the earned Judges 
found that they could dispose of this question witliout definitely 
deciding as to when the income could be said to have escaped, they 
avoided a definite expression of opinion on that matter. This is 
clear from page i.39 of the report. It may also be remarked tliat 
had the learned Judges been satisfied as to the meaning of the term 
“ escaped ” as contended by the assessee’s counsel, it would not 
have been necessary to touch the other point at all. 

The most important judgment to be considered in this conuec 
tion, however, is Bajendrunath v. Commissioner of Income Tax, Bcn« 
gal. It is in a way connected with Burn d Co., In re, as the appeal 
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before their Lordships of the Privy Council had arisen from cer- 
tain proceeding which had been referred to in that judgment. It 
was contended before their Lordsliips of the Privy Council that an 
assessment once begun, if not completed within the year, could not 
be made unless it was done under Section 34 of the Income Tax 
Act, as, in those circumstances, the income could be said to have 
escaped assessment. The main question, therefore, before their 
Lordships of the Privy Council, as remarked by.LoED Macmillan 
at page 286 of the report was whether it was competent to make 
the assessment in question on the firm after the expiry, on the 31st 
March, 1928, of the year in respect of which the .assessment was 
made. The position taken before their Lordsliips of the Privy 
Council was evidently untenable and tlieir Lordships in this con- 
nection remarked as follows at pages 90-91 of the report ; — 

“ The appellants, however, submit that this is a e.ase of income 
escaping assessment, within the meaning of Bection 34. Assess- 
ment they argned, is a definite act, indeed the most critical act in 
the process of taxation. If an assessment is not made on income 
within the tax year, then that income, they submit, has escaped 
assessment within that year, and can be subsequently assessed 
only under Section 34 with its time limitation. This involves 
reading the expression ‘ has escaped assessment ’ as equivalent to 
‘ has not been assessed.’ Their Lordships cannot assent to this 
reading. It gives too narrow a meaning to the word ‘ assessment’ 
and too wide a meaning to the word ‘ escaped That the word 
‘ assessment ’ is not confined in the statute to the definite act of 
making an order of assessment appears fj'om Section 66 which re- 
fers to ‘ the course of any assessment.. To say that tlie income of 
Burn and Company which in January 1928 was returned for 
assessment and which was accepted as correctly returned, though 
it was erroneously included in the assessment of Martin and 
Company, has ‘escaped assessment’ in 1927-28 seems to their 
Lordships an inadmissible reading. The fact that Section 34 re- 
quires a notice to be served calling for a return of income which 
has escaped assessment strongly suggests that income, which has 
already been duly returned for assessment, cannot be said to have 
‘ escaped ’ assessment within the stalutoi'y meaning. Their Lord 
ships find themselves in agreement with the view expressed in In re 
Laahhiram Basantlal by the learned Chief Justice Eankin : “ in- 
come has not escaped assessment if there are pending at the time 
proceedings for the assessment of the assessee’s income which have 
not yet terminated in a final assessment thereof.” 

I have given this passage in extenso, as in my view the decision 
of this case hinges on the construction which is to be placed on the 
view of their Lordships of the Privy Council as oxpi'cssed above. 
It the passage means, as urged by the counsel for the .assessee, 
that any income, which is once returned, cannot be said to have 
escaped, no matter what may have hapj^ened afterwards, the 
assessee must succeed. But if, on the other hand, the above passage 
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means something else, then he must fail, as there is ample autho- 
rity against him from the various High Courts in India. As 
stated above, tlie question before their LordMliips was wliether a 
certain notice was within time and in order to find a complete 
answer to the question, it was necessary to interpret tho word 
“ escape Their Lordships did it in particular reference to the 
question before themselves, and the key of the whole jiassage 
really lies in the quotation from Chief Justice Babkin’s judgniont 
made by their Lordships of the Privy Council. The decision 
arrived at by their Lordships of the Privy Council is that if once 
the assessment proceedings have started, it will not matter if tliey 
do not terminate in the year in which they have been started luid 
so long as these proceedings continue, it will not bo possible to 
say that the income has escaped assessment. When their Lord- 
ships remarked that the expression “ has escaped assessment” was 
not equivalent to “ has not been assessed,” they obviously meant 
to convey the sense that the charge had not been determined, or, 
in other words, the final order had not been piissed. The conten- 
tion of the assossee’s counsel that while remarking that the jihrase 
“ escaped assessment ” is not equivalent to “ has not been assess- 
ed ” their Lordships of the Privy Council intended to lay down 
that this meaning of ‘ has not been assessed ’ cannot be put ujion 
the expression ‘ escaped assessment ’ under any circumstanee, 
cannot be accepted. The element of non-assessmont is prosont in 
every case, whether the assessment is not made on account of non- 
inclusion of the income by the assossoo in his return or is not 
made even if the income is returned, on account of an erroneous 
judgment by the Income Tax Officer or on account of his over- 
sight. Whether we place a restricted interpretation on tlie term 
“ escaped ” or give it a much wider signification, the olonient of 
non-assessment must be present. To my mind, this judgment 
does not lay down such a proposition as is contended for on behalf 
of the assessee. 

In addition to the au thorites cited above, counsel for the asses- 
see has also relied on tho scheme of the Act, and urged that the. 
sequence of the sections by itself indicates that Section 34 was 
intended by the Legislature to apply to cases of non-inclusion only 
and not to cases of accidental or doliherate failure of the Income 
Tax Officer. He has urged that after the procedure for assessment 
has been provided for, the Legislature has enacted Section 30 and 
allowed an aggrieved assessee to appeal to the Assistant Com- 
missioner against certain orders passed by the Income Tax Officer 
against him. Section 31 lays down the procedure for the hearing 
of appeals. Section 32 provides for appeals to the Commissioner 
against certain orders of Assistant Ooinmissionors. Section 33 
confers certain powers of revision or review on the Commissioner, 
Section 35 empowers the Commissioner or Assistant Commissioner 
or the Income Tax Officer to rectify certain mistakes. On this, 
counsel argues that as Section 34 has been inserted between Sec- 
tion 33 and Section 35, it is evident that it is not intended to 
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correct any mistakes of law which can be corrected under Sec- 
tion 33, or mistakes of fact which can be corrected under Section 36, 
and that it is merely intended to provide for those cases where there 
is no mistake apparent on the face of tho record arising either in law 
or on facts. I do not however think that any argument can be 
developed on this score. Moreover, Section 33 empowers only the 
Commissioner and none else to revise or review the proceedings 
taken under this Act by any authority subordinate to him or by 
himself while exercising the power of an Assistant Commissioner. 
Section 35 is confined to such mistakes as are apparent from the 
record of appeal, revision or assessment as the case may be ; and 
if we restrict the scope of Section 34 also in the manner suggested, 
then no provision in the Act will be left to meet cases like the 
present where an assessment is cancelled by an appellate or a revi- 
sional authority as being erroneous in law and the Income Tax 
Officer wishes to re-assess such income. 

It is further urged that the Income Tax Act, being a fiscal 
enactment, should be construed strictly and in favour of the sub- 
ject. Even if this were so, this will not help the appellant. In 
the first place, Section 34 is a mere machinery section and not a 
charging section and consequently this canon of the interpretation 
of statutes will not apply. Secondly, even a strict construction of 
this section will not justify the imposition of any restrictions on 
the interpretation of the word “escaped”. As I understand the law 
a strict interpretation may prohibit the importation of any ex- 
traneous matter into any statutory enactment but will not justify 
the elimination or subtraction of any material ingredients from it. 
If a plain word carries a plain sense in the English language, how- 
ever strict tho law may interpret it, it will not ignore the ordinary 
meanings which it carries. Taking now the dictionary meaning of 
the term, I find that the word “escape” admits of more than one 
signification. In Murray's Oxford Dictionary, this word has been 
defined as follows : — “Free oneself from (a person’s grasp or con- 
trol) to get safely out of (painful or dangerous conditions); to avoid 
capture, punishment or any threatened evil ; to elude (observation, 
search etc.); to elude notice (of a person); to get off safely when 
pursued or imperilled ; to get clear away from (pursuit or a pursuer); 
to elude (a person’s grasp); to succeed in avoiding (anything pain- 
ful or unwelcome)". It is evident, therefore, that it connotes the 
idea of elusion as well as tlrat of avoidance at the same time. For 
example, if an item of income is not charged because it is not 
included in the return, it would be proper to say that that income 
has escaped assessment. Equally proper the expression will appear 
to be even if the non-charge follows upon the refusal of the Income 
Tax Officer to charge it, whether that refusal is based on legal or 
on illegal grounds. Similarly, income will be said to have escaped 
assessment if it has not been charged on account of an oversight by 
the income-tax authorities; and so long as these interpretations 
of the word “escape” are permissible without any straining or 
stretching of the language, to my mind it will be a violence of all 
I— S6a 
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canoas of interpretation not to interpret it ao. In other words, it 
would be wrong to place any restrictions on the generality of its 
meanings. As already remarked, the authorities which have at- 
tempted to restrict its meaning have not stated any reasons as to 
how they justified that course. “Elusion” by itself imports the 
idea of the existence of the thing eluded and as the meaning of the 
term “escape” covers the idea of elusion, it will not he a sound 
proposition of law to urge that in order to justify an application of 
this term, the thing should not have existed. It is all the more 
reasonable to interpret it in a wider sense, as in the section itself 
this expression is qualified by the words “for any reason”. 

I am fortified in ray conclnsion by the following authorities : 
Commissioner of Income Tax, Madras v. Krishna Chandra, Anglo- 
Persian Oil Co. v. Commissioner of Income Tax, Bengal, Oanesh 
Das In re and Commissioner of Income Tax, Burma v. N.K. Bur- 
jorjee. In Commissioner of Income-tax, Madras v. Krishna Chan- 
dra, it was held that under Section 34 of the Act a iierson was 
liable to be assessed to income-tax in a succeeding year for an in- 
come in respect of which he was exempted by the Incoiuo Tax 
Officer in the previous year not inadvertently but deliberiitely on a 
consideration by the officer of the question of the liiidiility. Km 
Mubbat Ooutis Teotteb, C. J., while delivering his judgment 
remarked as follows: — 

“It is said that ‘escaped assessment’ must mean not that the 
question has been considered and decided in favour of the assessoe, 
but that the Income Tax Officer has omitted to consider the ques- 
tion at all or was unaware of the existence of tlie proiiorty now 
sought to be taxed and, therefore, passed it over and that it does 
not apply to oases where the Income Tax Ofliccr on consideration 
came to the conclnsion, ex hypothesi an erroneous conclusion, that 
the property in question was not assessable. It seems to mo that 
that construction is forbidden by tho alternative case j)ut in tho 
section. That cannot be a matter of mere inadvertence, that must 
refer to a deliberate assessment made by the Income Tax Officer in 
the preceding year with knowledge of the facts and circumstances. 
It appears to me that a similar view must be taken of the previous 
words ‘escaped assessment’ and that it applies to cases whore tiie 
Income Tax Officer has deliberately adopted an erroneous construc- 
tion of the Act just as much as to a case where the officer has not 
considered the matter at all but simply omitted the fissossable 
property from his view and from his assessment”. 

This authority was followed in Anglo -Persian Oil Co., In re. 
Sir Gbobgb Eankin, 0. J., observed as follows : — 

“I see no way of holding that Section 34 is inapplical)leto jrat 
right an assessment, by which a deduction has been im|)roperly 
allowed. Such a case is, in ray opinion, a case of income escajiing 
assessment '' and tlicre is nothing in Section 84 which 

linrits it to cases of non-ilisclosuro by the assessee or discovery of 
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new matter by the income tax authorities or inadvertence as dis- 
tinguished Irom erroneous deliberations on the part of these 
authorities 

In Qanesh Das, In re, the Commissioner of Income Tax had 
urged that Section 34 could not be invoked in respect of income 
which had been assessed in the bands of an assessee to whom it 
was subsequently found not to belong. The learned Judges re- 
marked that this argument did not appear to them to be sound, 
and added : — 

“ Whatever may be the reason for which the Income Tax 
Officer failed to assess the income within the period prescribed by 
law, he is not competent to assess it after the expiration of that 
period of limitation. The income escaped assessment so far as the 
person who received it was concerned ”. 

It may be remarked that one of the judges responsible for the 
decision was the learned Judge who delivered judgment in Kishen 
Kishore v. Commissioner of Income Tax, Punjab. 

In Commissioner of Income Tax, Burma v. N, N. Burjorjee, 
three Judges of the Eangoon High Court observed as follows : — 

“We are of opinion that Section 34 is applicable to cases in 
which either no assessment at ail has been made upon the person 
who received the income, profits or gains liable to assessment, or 
where an assessment has been made in the course of the year, but 
some portion of tlie income, profits or gains of such assessee for 
some reason or other has not been included in the order of assess- 
ment ; such income is income which has ‘ escaped assessment ’ in 
the year, and falls witliin the ambit of Section 34 of the Act ”. 

In connection with this Judgment also I may note that two of 
the learned Judges, who decided it, were responsible for the decision 
in Commissioner of Income Tax, Burma v. U Lu Nyo. I may 
further remark that Ganeshdas, In re and Commissioner of Income 
Tax, Madras v. Kris'hna Chandra, were cited before their Lordships 
of the Privy Council in Bajendra Nath v. Commissioner of Income 
Tax, Bengal, but were not animadverted upon or overruled. 

I would accordingly hold that if an item of income is included 
in the return submitted by an assessee during a tax year but is left 
unassessed by the Income Tax Officer, or if assessed in the first in- 
stance the assessment is cancelled by any appellate or revisional 
authority, it escapes assessment within the meaning of Section 34 
and the assessee can bo legally served with a notice within one 
year of the end of that year. 

In these circumstances, the answer to the question referred by 
the Commissioner under Section (5(3 (2) will be in the affirmative. 

The question referred under Section 60 (1) need not be ans- 
wered, as it does not arise. 
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Addison, Aclg. C.J. — I have had Lhc advaalage of reading Uie 
judgment about to be delivered by my brother Din Mohammad, 
and, as I am in full agreement with it, I do not propose to discuss 
the question at length. 

The assessee, Madan Mohan Lai, is also tiio Manager of a joint 
Hindu family. This reference deals with his individual assessment 
for the year 1931-32, for which he made a return on tlic 24th 
August, 1931, to the Income Tax Ollicor, dealing with his case. In 
the meantime another Income Tax Oilicer, dealing with the case 
of the joint Hindu family, came to tlie conclusion that all amounts 
received from the Delhi Cloth and General Mills, tlie principal 
source of the family’s income, in tlie names of individual meuibers 
of the family, was the income of ihe family and not of the indivi- 
duals, except what was paid as salary. He, therefore, included in 
the family income commission, amounting to its. 79,543, which 
had been included by the assessee in his individual return. Upon 
this, the Income Tax Olliccr, having jurisdietion over the “indivi- 
dual" assessment, excluded that item from it, and assessed Madan 
Mohan Lai in his individual capacity upon Its. G,09G, only, this 
amount being made up of Es. 6,000 salary from the Mills, and 
Ks. 96, from other sources. 

The joint Hindu family, of which the assessee is the manager 
appealed to the Assistant OoTmiiissioaor of Income Tax. He 
allowed the appeal to the extent of excluding the sum ot Es. 79,543 
from the “ family ’’ assessment. The Income Tax Oi'licer issued 
notice under Section 34 of the Act upon the assessee in his indivi- 
dual capacity before the expiry of the financial year 1932-33 with 
respect to the item excluded from that family assessment. This 
notice was duly served and, if Section 34 applies, tlie notice was 
within time. No question of limitation, therefore, arises in 
this case. 

On receipt of this notice, tlie return made by the assesseo was 
as follows; — “ Previous statement was complete — nothing was 
concealed — therefore there is nothing to add now." The Income 
Tax Officer then made an assessment upon the assessee as an 
individual with respect to the commission excluded from the 
family assessment, lie fixed the additional sum to bo assessed to 
income tax as Es. 59,643 after allowing certain deductions claim- 
ed. The question is whether he could do so under Section 34 of 
the Act. 

If that section is read as it stands, there appears to me to be 
no difficulty. It did “ escape assessment ’’ in his liands at first, if 
these words are given their ordinary meaning ; and it was assessed 
under Section 34 within limitation. The assessment was, there- 
fore, legal unless some restricted meaning must be given to the 
words “escaped assessment”. Commissioner of Income Tax, Burma 
y. U Lu Nyo, is not in point, being clearly distinguishable, and all 
the other authorities in India take the view that the words should 
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be giveu iheir ordiaaiy meaning, except Kishen Eishore v. Commis- 
sioner of Income Tax, Punjab. The learned Judges who decided 
that case gave no reasons ior coining to the conclusion they did, 
and one of them was a member of the Bench, which decided 
Ganesh Das In re, from which the opposite view can be deduced. 
The matter was mentioned in Burn cC- Co., In re, bub dot decided. 

iielianoe was, however, placed by the learned counsel appear- 
ing for the assessee on a decision of their Lordships of the Privy 
Council, Bajendra Nath v. Commissioner of Income Tax, Bengal. 
Admittedly that case is not on all fours witli the present. What 
was decided in it was that an assessment can be made under Sec- 
tion 23 (1) of the Act more than a year, in fact at any time, after 
the assessment year, if in the meantime no final assessment has 
been made. But, as the appellant before their Lordships relied upon 
Section 34 of the Income Tax Act, they discussed those arguments 
and made some remarks on the section. Their remarks are at 
pages 290-291 of the Eeport and they must, in my judgment, be 
interpreted with reference to the arguments and the point which 
had then to be decided. The argument was that, if a final assess- 
ment order was not made within the tax year, the income tax 
authorities could not proceed to assess the income, as it had 
escaped assessment, except witliin the additional year allowed by 
Boction 34. The principal question to bo decided was, what was 
the meaning of the word “ assessment " and whether it could take 
jdaca after the tax year. The answer was that the final assess- 
ment order could bo made at any time. In coming to this 
conclusion their Lordships observed as follows : “ This involves 
reading tJie expression ‘has escaped assessment ’ as equivalent to 
‘ has not been assessed.’ Their Lordships cannot assent to tJiis read- 
ing. It gives too narrow a meaning to the word “assessment” 
and Loo wide a meaning to the word “ escaped,” that the word 
‘ assessment ’ is not confined in the statute to the definite act of 
making an order of assessment appears from Section 06, which 
refers to the course of any assessment. 

In my judgment, when their Lordships remarked that the 
expression “has escaped assessment” was not equivalent to “has not 
been assessed ” they meant that the expression “ has escaped assess- 
ment” can have no possible application to a case were the course of 
the assessment was not yet complete and there bad in fact been no 
final assessment order and nothing more. They were more con- 
cerned with the meaning of the word assessment, to which they 
gave a wide interpretation than with defining the exact meaning of 
the word ‘ escaped’. All they finally held about the latter word 
was that it was not wide enough to include income, as to which no 
final assessment order had yet been made and as to which tlie as- 
sessment was still running its course. This pronouncement, there- 
fore, cannot be iutorproted as giving the restricted meaning to the 
words, which was given in Kishen Eishore v. Commissioner of 
Income Tax, Punjab. 

1—57 
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The words “ for any reason ” in ihe beginning of Section 34 
appear to me to widen the interpretation and not to narrow it, and 
to be of sufficient importance to be emphasised. 

I would answer the first question referred by the Commis- 
sioner in the affirmative. The second does not arise. 

Damp Singh, J. — The facts of this reference are given in the 
statement of the case by the Commissioner of lucoiiie Tax, Punjali. 
It seems that Lala Madan Mohan Lai had to be assessed both as 
an individual and as a Karia of the joint Hindu family of which he 
was the head. He made a return on the 24th August, 1931, in his 
personal capacity in which he included an item of about Bs. 79,543 
as personal income. He also made a return on behalf of the joint 
Hindu family and the Income Tax Officer who was dealing with 
the joint Hindu family assessment included the item of Bs. 79,643, 
in the joint Hindu family income and made an assessment thereon. 
Thereupon the Income Tax Officer who was dealing with the 
assessment of Lala Madan Mohan Lai as an individual on the 7th 
March, 1932 assessed Lala Madan Mohan Lai as an individual on 
the return furnished by him but excluding the item of Bs. 79,643 
on the ground that this item had been included and assessed in tlie 
hands of the Hindu joint family by the Income Tax Officer 
dealing with that case. The asaessee naturally did not ajipoal from 
this order but he appealed from the order assessing tins income as 
a portion of the joint Hindu family income. After various delays 
the Assistant Commissioner accepted the appeal and excluded this 
item from the income of the Hindu joint family holding that 
it was the personal income of the assessee. On the 3Ist Marcii, 
1933, a notice had been served on the assessee under Section 34 
for a fresh return. This was before the decision of the appeal 
on the 17th April, 1933. It would seem that the income tax 
authorities anticipating the possible result of the assesseo’s appeal, 
took the precaution of issuing a notice to liim to make a fresh 
return so as to be within the limitation imposed by Suction 34 of 
the Income Tax Act. The assessee replied that hu had 
already furnished a return and ho had nothing to add 
thereto. The Income Tax Officer dealing with the personal 
case decided on the 13th February, 1934, that the item of Its. 79,643 
had escaped assessment and while accepting the return of tiie 
assessee he assessed him on this item. The assessee objected that 
Section 34 had no application and the income had not escaped 
assessment and the fresh assessment was made without jurisdiction. 
In appeal, however, the Assistant Commissioner uphold the order 
of the Income Tax Officer holding that the income liad escapud 
assessment. The Commissioner was asked to state the case under 
yection 66 (2) of the Income Tax Act and he has stated tlie 
question m ihe first page of the printed paper book, 
namely, whether assessment was validly made under Boctiou 34 
of the Act upon the income in the circumstances given above. 
He has also under Bection 66 (1) referred another question, namely, 
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‘ if the answer to the first question be in the negatiTC, will there be 
any limitation of time (other than general reasonableness) upon an 
order to be duly made under Section 33 of the Act, in review of the 
initial assessment under Section 23 (3) and adding the said income 
thereto.’ The Commissioner concedes that the second question is 
in regard to an order in contemplation and not in existence. No 
revision proceedings under Section 33 have apparently yet been 
taken. But he contends that in order to avoid multiplicity of pro- 
ceedings the High Court might return an answer to this question 
also if the first question is answered in the negative. 

So far as this last question is concerned I do not think there 
is any section which empowers the Commissioner to ask the advice 
of the High Court as to the legality of any proceedings that he 
intends to take. I do not think it would be proper for the High 
Court to express any opinion on the point because the point may 
never arise as the assesses may not ask for a reference on the point 
and secondly, because any decision or advice given by this Bench 
on a question not directly arising before it could not bind the 
Bench that subsequently heard the reference, if any, upon this 
question when it really did arise. I therefore do not think it would 
be proper to give any answer to this second question at all. 

There remains, therefore, only the first question. Section 34 
of the Income Tax Act has been the subject of interpretation by 
the Privy Council and I need hardly say that the judgment of the 
Privy Council if applicable must bind this Court. The short ques- 
tion before us is, whether in the circumstances detailed above the 
income can be said to have escaped assessment. The Privy Council 
decision referred to is printed as Bajendra Nath V. Commissioner of 
Income Tax, Bengal (I. L. ii. 61 Cal. 285) and the facts of that 
case appear to be as follows and are stated in the judgment of their 
Lordships at pages 286 to 288. In that case there were two firms. 
Burn & Company and Martin & Company. The partners of 
Martin & Company acting as individuals puroliased the shares of 
the partners of Burn & Company and thus became owners of Burn 
& Company. It appears that the partners had not purchased the 
business of Burn & Company with funds belonging to Martin & 
Company, but with other funds belonging to themselves as indi- 
viduals and the intention of the purchasers was to embark on a 
separate venture unconnected with Martin & Company. The 
Income Tax Officer issued a notice to Burn& Company, calling for 
a return of their total income. On coming to know the fact of the 
purchase the Income Tax Officer combined the incomes of Burn & 
Company and Martin & Company and assessed them as one on the 
return made by Martin & Company. The return made by Burn & 
Company was not made the subject of any assessment order. 
Finally the High Court held that this was illegal. Accordingly the 
assessment order passed on Martin & Company was revised by the 
income tax authority excluding the income of Burn & Company. 
The income tax authority then proceeded to assess the income of 
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Dura & Company witbout taking any action under Section 84 
merely treating the assessment as not having been completed and 
proceeding, therefore, under Section 28. Tlic iihseswuu'iit liaving 
been made Burn & Company appealed to the Asnistant GommiK" 
siouar who, however, rejected the appeal and confirmed thoaan(as- 
menl. They thin asked for a reference to the High Court nndtr 
Section 66 (2). Those questions arcprinto.dat page 288. TlicHigli 
Court auswered the first and second questions m the affirmative 
and the third question in the negative. They held hriolly that the 
Income Tax Officer could proceed under Section 23 (I) and it was 
not correct that the income liaving escaped assessment in any year 
the only remedy left to tlie income tax authorities was to proceed 
under Section 34. The assessees then apiieakd tothci’rivy Couiual 
and their argument is summarised by their Lordships of the Privy 
Council at page 290. They couteuded thiit llio income had escaped 
assessment within the meaning of Section 34. They contended 
that the word ‘ assessment ’ meant the order of assessment and as 
no such order had been passed on the income witliin the tax yesav 
therefore that income had escaped assessment witliin tliat year and 
could only he assessed under Section 84 subject of coursw to the 
limitation of time imposed by that section. Their Lordsliips repelled 
tJie contention liolding that what the assessoe wanted them to do 
was to read the words ‘ has escaped assessment ’ as equivalent to 
‘ has not been assessed.’ Their Lordsliips held that this reading 
was not correct for two reasons. li gave too narrow a meaning 
to ike word ‘ assessment ' and too wide a meaning to the word 
' assessment.’ Their Lordships pointed out that in the statute the 
word ‘ assessment ’ is not confined to the act of making an order 
of assessment and they referred in particular to Hection 66 whiclt 
refers to ‘ the course of any assessment.’ They furtlior went on to 
say that an income which was returned for assessment and which 
was accepted as correctly returned though erroneously included in 
the assesssment of another company could nut be said to have 
“ escaped ” assessment. Then occur the following words : — ' Tim 
fact that Bection 34 requires a notice to be served calling fora 
return of income which has escaped asscHsment, strongly suggests 
that income which has already been duly returned for assessment 
cannot be said to have escaped assessment wiDhiu tlio statutory 
meaning. Their Lordsliips find themselves in agreement with the 
view expressed m In re LaoMdram Basantlal (l.L.lt. 58 Gal. 909) 
by the learned Chief J ustice : “ Income has not escaped assessment 
if there are pending at the time proceedings for the assessment of 
the assessee’s income which have not yet terminated in a final 
assessment thereof. It may be that if no notice calling for a return 
under Section 22 is issued within the tax year then Section 84 
provides the only means available to the Crown of remedying the 
omission but that is a different matter ”. 

The question is, what did their Lordships of the Privy Coun- 
cil intend to hold by these words? It appears to me that the argu- 
ment of the assessees which their Lordships repelled necessarily 
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involved for its repulsion the two reasons given by their Lordships. 
The ■word “assessment", according to their Lordships of the Privy 
Council, may be taken as equivalent to “the course of assessment” 
and not equivalent to “the order of assessment.” If their Lordships 
had merely stopped with that remark then the argument of the as- 
sessees might have been that though the word ‘assessment’ may 
mean ‘the course of assessment’ yet as no order of assessment had 
been passed within the tax year on an assessment still proceeding, 
the income had escaped assessment in the sense that it had not 
been assessed in that year though it could not be said to have 
finally escaped assessment Their Lordships repelled that argu- 
ment by the finding that the word ‘ escaped’ was not to be read in 
the widest sense that that word is capable of bearing and it seems 
to me that their Lordships intended to hold that the word ‘escaped’ 
is equivalent to “ eluded notice ” in the course of assessment and 
did not ijiean ‘had avoided being assessed.’ Their Lordships state 
this in the beginning when they lay down that the assessees’ argu- 
ment involves reading the expression ‘has escaped assessment’ as 
equivalent to ‘has not been assessed’ and their Lordships cannot 
assent to this reading. It may be contended here that what their 
Lordships meant to hold was no more than that the word ‘escaped’ 
might include a case of the absence of an order of assessment as 
well as a case where the income in question had not figured in the 
order of assessment and all that their Lordships meant to lay down 
was that the absence of an order of assessment does not make an 
income escape assessment. But if this was the meaning of their 
Lordships it seems to me that the argument would have been put 
quite differently and that the words ‘the fact that Section 34 requires 
a notice etc. that income which has already been duly returned for 
assessment cannot be said to have ‘escaped assessment’ would not 
have been employed at ail. These words would be irrelevant to the 
argument. It would make no difference whether the income had or 
had not been included in the return or whether the return had or had 
not been accepted as correct. Their Lordships however lay stress 
on this. It seems to me, therefore, that their Lordships expressed 
by that judgment the view that I have endeavoured to state in other 
words above. After all in what sense can the income in the present 
case be said to have escaped assessment except in the sense that it 
has not been assessed. It figured in a return and that return has 
been accepted as correct. It figures in the final order of assess- 
ment and was rejected from assessment not because the attention 
of the Income Tax Officer was not directed to it but because he held 
that it had been, and presumably rightly assessed elsewhere. The 
only sense, therefore, in which it can be said to have escaped 
assessment is in the sense that it has not been assessed but this is 
the very meaning that their Lordships said was not the correct 
meaning of the words ‘escaped assessment’. If this is so, then the 
case is concluded by the judgment of their Lordships of the Privy 
Council and that being binding on this Court, the income cannot 
be said to have escaped assessment in this case, 

I— 57a 
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I would, however, for comt'Iefceness point onfc that in 
Lachiram Baftantlal, In re, to which ruling tli- ir Lordahips refer- 
red with ajiproviil this very point which now arises was noticed ns 
a possible way of disposing of that case, but was expressly not de- 
cided. The argument for the Income Tax Commissioner appears 
to bo soiuethiiig like this : an income lias not t scaped ■issessiueiit 
while it is still in the process of assessment but it nmy be said to 
have escaped assessment when for any rotison w’liatsoover it has 
not been assessed in th'' final order of assc.ssniont. This 
argument appears to me to involve the same meaning of ‘ es- 
caped assessment’ which their Lordshij's said was incorrect, 
namely, that the words, ‘ escaped assessmont ’ arc equivalent 
to ‘ has noil been assessed ’ iu the sense of not having boon the 
subject of or not having boon charged in the linnl order of luiscss- 
nient. I wonld also like io jioint oui that the rosnllsof accepting 
the view taken by the Income Tax ConutiisKii.nor would appear 
to be calher startling. Suppose a case where an inconu' has b<'(>n 
rejected from assessment on the ground mentioned in this case by 
the Income tax Officer, and i>y the Assistant OonimiKsioner in 
appeal, and in revision by tlio Couuuissioner. section provides 
any power to the Coimuissioner to review his own decision on the 
ground that ho has made a mistake. Was it then the. intention of 
the Legislature that the Commissioner could proceed to review his 
own order by .ordering the Income Tax Officer to take action 
under Section 34? No doubt, if the Legislature has so expressly 
provided such a power could be given but surely more clear and 
express words would have been employed if tliat was the object of 
the Legislature. A reference was made to Section 125 of the JCng- 
lish Income Tax Act. That section is ooiuplctoly differently drafted 
and it appears to me to throw no light on the present question at 
all. But if it did throw any light it would appear to me rather 
that the Legislature intended by the words ‘escaped assesanient’ 
to refer to the cases given in the first two paras, of that section at 
most, that is, to cases of omission of the income by the default of 
the assessee and possibly by the omission of the Income Tax 
Officer. It is clear that the words “ profits omitted ” do not cover 
a case of this kind where tlio Income Tax Officer has rightly or 
wrongly given deliberation to the subject and has rejected the in- 
come from assessment on the ground that the iucoiue belongs to 
some iierson other than the asscssoc. if Section 34 was intended 
to mean, tliat whenever an income had not been assessed in a final 
assessment order owing to some mistake of fact or law by any in- 
come tax authoriiiv or by any omission or default on the part of the 
assessee, the income tax authority could review his previous decision 
or make a demand for a return on liie assessee it seems to me that 
it could easily have been expressed in that manner. The section 
would then liave run : “If for any reason income etc., chargeable 
to ineouie tax has not been assessed in any year owuig to auy 
mistake ol fact nr law by the income tax authorities or by auy 
omission or default on the part of the assessee or has been assessed 
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at ioo low a rate, tho Inoome Tax Officer Tuu-y in the first case 
review his decision after giving notice to the assessee and in the 
second case may serve on the person liable to pay tax on such 
income etc., a notice etc/ I may notice here one argument winch 
occurs in a ruling reported as Commuaioner of Income Tax, Madras 
V. Krishna Chandra (I. b* R. 49 Mad, 23), In that ruling it was 
held (hat a certain construction of Section 34 proposed by the 
assesssee was not correct because of the words *has been assessed 
as too low a rate’ which according to their Lordships could not 
be a rniitter of inadvertence but only of deliberate assessment made 
by the Income Tax Officer with knowledge of the facts and circums* 
tances. This does not appear to me to be correct for there is one 
obvious case to which the reasoning docs not apply in which the 
assessment may have been mad^ at too low a rate, that is the case 
in which certain income has escaped assessment. If, for instance, 
the rate varies between Rs, 20,000, and Es. 30,000 and tlie 
asscBBoe was asbessecl at Rs. 20,000 and it subsequently became 
known tliat Ids proper income was Rs, 30,000 the result that has 
followed is (1) that he had not paid income tax on Rs. 10,000 
which he did not mention in hia return and also (2) has been 
assessed at too low a rate on tho Ea. 20,000 which he did mention 
in -his return. It appears to me, therefore, that the words ‘ has 
been assessed at too low a rate ’ do not throw any light on the 
moaning of the words ‘has escaped assessment’. In fact if I may 
respectfully point out the ruling of their Lordships of the Privy 
Council that the words ‘escaped assessment’ are not equivalent to 
‘has not been assessed’ receives support from the fact that the 
words ‘has boon assessed’ are used m this very section upon the 
question of tho lower rate. It would have been strange indeed if 
the Legislature intended that the words ‘escaped assessment’ 
should mean ‘ has not been assessed ’ and sliould not use that 
expression when it was inevitably suggested by the use of the 
words ‘has boon assessed’ in the same sente nce. It is clear from 
the judgment of the Privy Couuci! that the, w'orld ‘escape’ is not 
to be given its widest moaning. I am unsible to see how in this 
case the income can be said to have ‘escaped assessment’ unless 
the word is given its widest meaning. It is unnecessary for me to 
go into the va.rious rulings which have been cited before us. They 
have been summarised in Amir Singh Sher Singh v. Commissioner 
of Income Tax, Pmjab, This is the ruling whose conflict with 
Kishen Kishore v Commissioner of Income Tax, Pimjah has occa- 
sioned the Pull Bench reference, I may briefly roniark LliJit it docs 
not appear to me that the words ‘for any reason’ (ii».n tlirow any 
light on the nicaning of tiiu word ‘escape’. 1'lu re is nothing to 
show that the intention of the Legislature was tobha})e yection 34 
on the model of Section 125 of the Englisli Act. I would, there- 
fore, with great deference to the learned Judges who decided that 
case express my respectful dissent from the reasoning of that case. 
That case, however, on its facts is dourly distinguishable. It was 
a case of an Income-tax Officer wrongly deciding that a certain 
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deduction allowed should not have been allowed. Now, while 
Section 126 of the English Act appears to expressly provide for that 
case, for the reasons I have given, I do not think that the words 
‘‘escaped assessment” cover that kind of case at all. It seems to me, 
further that the case was wrongly decided because * assessment ’ 
means * the course of assessment \ The course of assessment 
involves both the calculations of the income and the charging of 
the income. In order to ‘ escape assessment’ an income must avoid 
both calculation and charging. In the case whore a deduction has 
been wrongly allowed, the income has [)OSBibly escaped being 
charged, but has not escaped calculation. It is true tliab the aritli- 
metical result is the same, but that is not the same tiling as holding 
that the calculation never took place. I can see no distinction 
arising between a mistake of fact and a mistake of law on the part 
of the Income Tax Ofi&cer on the words of the Statute. If therefore 
this ruling were correct, it would be open to the Income Tax (^lliccr 
to revise his decision on the ground of any mistake of fact or law. 
This appears to me to go beyond even the provisions of Bcction 
126 of the English Act. It is opposed to the decision Co?nmissioner 
of Income Tax v. U. Lu Nyo, which was conceded to be rightly 
decided by the learned counsel for the income-tax authority, 

Lastly, I would point out that the remedy was entirely in the 
hands of the income-tax authorities on a different procedure. They 
knew that the Hindu joint family assessment was under ii.ppea]« The 
personal assessment could have been forwarded to the Appellate 
authority, the Assistant Commissioner, with the request that if ho 
came to a different conclusion from the Income Tax Officer on the 
subject of the item in dispute, viz.^ lis. 79,543, the personal asBess- 
ment should be revised under the powers conferred under Hection 
33 on the Commissioner. Now while it is possible that tlicro 
might be an overlapping of powers conferred on different persons 
in a Statute, yet where the matter admits of doubt at least, the 
construction against overlapping of powers should be adoptcrl 
ordinarily. I would, therefore, answer the first question referred 
by the Commissioner in the negative. 

Obdeb of the CouitT. 

By a majority of the Judges, the answer to the question refer- 
red under Section 66 (2) is the in affirmative. The second docs not 
arise. No order as to costs. 


Order accordingly. 
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[In the Bombay High Court.] 

MADHAVJEE DAMODAR THACKBR8AY and anothbb 

(Exboutobs) 

V. 

COMMISSIONER OF INCOME TAX, BOMBAY. 

Beaumont, C.J., and Rangnekai-, J. 

Income Tax — Income Escaping Assessment — Re-assess- 
ment — Assessee Whethek Entitled to Claim Re-assessment 
OF Heads of Income Oveb-assessed — Income Tax Act (XI of 
1922), Section 34. 

Under Section 3d of the Indian Income Tax Act it is income 
uolihch has escaped assessment which can he subsequently charged 
and it is not, therefore, open to an assessee, when charged in that 
way, to re-open the whole assessment and to seek to be allowed cre- 
dit in respect of some item which has been over-assessed, though it 
is open to him to show that income alleged to have escaped has in 
truth and in fotet, not escaped assessment but has been brought in 
under some inappropriate head. 

Satybndeamohan Rot Ceowdhuby v. Commisbioneb op In- 
come Tax, Bengal [1930] (I.L.R. 68 Cal. 826; 129 LC. 405 ; 
A.LR. 1930 Cal. 627 ; 4 I.T.C. Ul), followed. 

Case staled by the Commissioner of Income Tax, Bombay, 
under Section 66 (2) of the Indian Income Tax Act, XI of 1922 
(Civil Reference No. 17 of 1933). 

The necessary facts appear in the judgment. The questions 
referred were : — 

(1) Whether in the circumstances of the case, the Income Tax 
Oflicer was correct m reassessing only such sources of income as he 
found had actually escaped assessment at the time the original 
assessment for the linancial year 1981-32 was levied on Slst July, 
1931; 

(2) WJiether there is anything in Section 34 of the Act which 
requires an Income Tax Officer to reassess income, profits or 
gains under any source which he finds to have not escaped assess- 
ment in any year ; 

(3) Whether tlie supplementary assessment levied in this case 
by the Income Tax Officer on 12th October 1932 is correct. 

The Commissioner was of opinion that the answer to ques- 
tions (1) and (8) should bo m the affirmative and to question (2) 
in the negative. He said: “ The assessees ’ contention is that as 
income from interest was really only Rs. 56,211 and not Rs. 85,000 
as originally estimated by the Income Tax Officer he should have 
reassessed it at the former figure. Section 34, however, clearly 
empowers an Income Tax Officer to reassess only income which 
has escaped assessment, and 1 submit that it does not empower 
him to revise his own decision and reduce the assessment of in- 
come escaping assessment.” As regards income which has been 
over -assessed Sections 31, 32 and 33 of the Act contain provisions 
to enable an assessee to obtain redress.” 

1—58 
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Engineer with Payne and Co., !ov the aseessees. 

The Advocate-General with the Government Solicitor, for the 
Crown. 

JllDGMBKT. 

Beaumont, 0. J. — In this case the assessoi a wore assossod 
under Section '28 (4) ot the Income Tax Act and in that, asscsK. 
raenb interest on securities were treated as Es. 31 llionHiind and 
odd, dividends at Es. 44 tlious.ind odd and “ otiior koui-cc-’h — 
Interest” at Es. 85,000, Subsequently ii tr.auspircd that 
interest on securities siiould iiavo been Es. 68 tJiousand otld instead 
of Es. 31 thousand and odd and dividends shouUl ha\i. been 
Es. 68 thousand odd, instead of Its. 44 tliousand odd. The income 
tax authorities therefore iiroposed under powers conferred by Sec- 
tion 34 of the Act to levy tax on these two itoins so far as tlmy 
had escaped assessment. The contention of the assisseos is that 
the item “ other sources — Interest ” should Jiave been asscsHcd at 
Es. 66 thousand and odd instead of Es. 85,000, and they say tliat 
they should be allowed credit for the difference between tiieso 
figures. Mr. Engineer has referred us to the decision of tho J''ull 
Bench of the Calcutta High Court in Satyendra molt an Hay 
Ohaudhuri v. The Commissioner oj Income Taj:., Bengal, am! I 
agree with the views there expro.s8ed, ■««>., tiiat under Section 34 
of the Act it is income which has escaped assessment which can 
be subsequently cliarged and that it is not open to an asscKsi'e., 
when charged m that way to re-open the whole asBesBuicnt ami 
seek to be allowed credit in respect of some item which has been 
over-assessed but on the otlier liand it is oi'en for an asHcsBoc to 
show that income alleged to have eacaped asaossment liaw in truth 
and in fact not escaped assessment but has boon brought in under 
some inappropriate head. It seems to me, however, that tiiis case 
falls within the first branch of that proposition and not the second 
branch. Here two items were brouglit definitely into (he assirs- 
ment, w., interest on securities, and dividends, and those (wo 
items were under-assessed, and to tho extent to wliich tiny wcia: 
under-assessed they iiave escaped asBcssmeut. There is nothing 
to show that the other item ‘ other sources — Interest ’ wliicli 
includes interest on mortgages, bank deposits, and so fortli, would 
have been assessed at a lower figure if tlic income Tax Officer had 
had the right figure in respect of the interest on securities, ami 
dividends. It seems to mo, therefore, that tins is a casu in winch 
certain items have escaped asseSBment, althougJi it is true, tliat 
another item has been overassessed. But credit cannot be given 
to the assessee in respect of the latter item. I think, therefore, 
that we must answer the questions propounded to us in the same 
manner as the learned Commissioner, that is questions Nos, 1 and 
3 in tho affirmative and question No. 2 in the negative. Assessees 
to pay the cost of the CommisBioner on the original side scale to 
be taxed by the Taxing Master. 

Eangnbkab, 3 . — I agree. 

Reference answered accordingly. 
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[In the Bombay High Coubt.] 
COMMISSIONER OF INCOME TAX, BOMBAY 

V. 

C. MACDONALD & CO. 

Beaamount, C.J., and Rangnekar, J. 

September IJ, 1934. 

Income Tax — ‘ Pbopits ’ — Agbeement by Assbssbe to Pat 
Shabb of Income to Thibd Pabty — Sums so Paiu, Whisthbb 
Deductible — Indian Income Tax Act (XI of 1922), Secs. 4, 10. 

The axseesees were the managing agents oj a company and in 
respect of the year of assessment they received as such agents the 
sum of Its. 97,000. From this amount they had to pay Bs. 19,000 
odd to third parties under certain agreements to pay them a pro- 
portion of the gross income and they claimed, that in assessing 
their profits they were entitled to have a deduction of this sum. of 
Bs. 19,000 odd from the .sum of Its. 97,000 received, hy them : 
Hold, following the principle laid down in the Pondicherry Ry. 
Co.’s case, that the assessees were not entitled to have this sum of 
Bs. 19,000 deducted. The fact that the obligation to pay snas based 
on the gross income and not on the as iw Pondicherry 

Ry. Co.’s case did not affect the question. 

Pondichbbby Ry. Co. v. Commissionbb of Income Tax, 
[1981] (LL.R. 64 Mad. 691; 132 l.C. 019; A.l.R. 1931 P.C. 
165) applied. 

Bejoy Singh Dubhuiua v. Commisstonhb of Income Tax, 
Bengal [1933] (I.L.R. 60 Cal. 1029 ; 143 l.C. 14.5; A.l.R. 1983 
P.C. 145) distinguished. 

Reference made by the Commissi oner of Income Tax, Bombay 
under Section 66 (2) of the Income Tax Act [Civil Reference No. 
0 of 1934]. 

F. J. Coltmm, for the assessfies. 

Jamshed Kanga and G. Louis Walker, for the Commissioner. 

Beaumont, C.tT. — Tliis is a reference by the Commissioner 
of raconic Tax niiidi! under Section CG (2), Income Tax Act, 1922, 
raising the. questions, (1) whether in the circumstances of the case 
and in view of the provisions of Sections 4 (1) and 10 of the Act the 
iissefasees have been correcfly assessed on the total amount of 
Rs. 97,882 received by them as profits and gains of the bueiness 
carried on by them as managing agents of a certain company; and 
(2) whether under the provisions of Section 10 of the Act, 
or under any other provision of law, the assessees are 
entitled to have a deduction from their income liable to tax of the 
amount of Rs. 19,576 [laid by them out of their earnings to certain 
parties as per the declaration, Exhibit G-. The questions arise in 
this way. The assessees are the agents of the Katni Cement and 
Industrial Company Limited; and in respect of tlie year of 
assessment they received as such agents the sum of Rs. 97,000 odd 
referred to in the question. But it appears that from that sum 
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they have paid away to third parlies the sum of Es. 19,000 odd 
referred to in the second question. Those sums were paid under 
the agreement, which is Exhibit F, and the question is whether the 
assessees are liable lobe assessed in respect of their income so paid 
away to third parties, it has not been argued that the sums [jaid 
to third parties come within any of tlie various deductions allowed 
by the Indian Income Tax Act. But the argument has been that 
the sums paid to third parties never were the inconu*, la’olitfi or 
gains of the assessees witliiu tlio meaning of Roction 4 of tlie Act. 
The Income Tax Commissioner relics on ii decision of tlio Brivy 
Council, Pondicherry Railway Co» v. Gommisaioner of Income 
Bombay^ in support of his view that asscssijcs are liable ti. Ix'. asse.s« 
sed in respect of the wliolo sum of Es. 97,000 odd received by 
them. In tliat case thePoudiclicrry Eailway Company were liable 
to pay to the French Grovernment half of the net profits inadt^ by 
them from their undertaking, and it was held that they W(*re liable 
to be assessed for tax under the Indian Income Tnx Act in re spcadi 
of the whole of their net profits, and could not diahict from their 
income the proportion paid away to the Frcncli Governimait. It 
seems to me that the principle of that decision covers the 
present case. 

The only distinction suggested by Mr. Coltman is that in that 
case the amount to be paid away was a proportion of the net pro- 
fits, whereas here it is a proportion of the income, lint wlictlier 
the obligation to pay is based on the gross income or on the not 
profits cannot in my view affect the (jaestion. I think therefore 
that the case is really covered by that decision. But Mr. Coltman, 
in support of his contention that the sum paid to third parties is 
not part of the income of the assessees, lias relied on a decision of 
the Privy Council, Baja Bejoy Singh Dudhuria v. Commufiioner 
of Income-tax. In that case the assessce was in receipt of in- 
come from immovable property, and that property and tlie income 
therefrom were subject to a charge for maintonance in favour of 
the assessee’s step-mother, and it was held by the Privy Councdl 
that the sums paid to the step-mother in respect of this charge 
never constituted part of the income, or what the Privy Coaucil call, 
the real income, of the Eaja liable to assessment under the Act. I 
am not sure that I follow very clearly the disliuction wliich the 
Privy Council found between the two cases, the Pondicherry case 
and Rajahs case, but the facts of the present case are clearly much 
closer to the facts in the Pondicherry case tlian to those in th<j 
Baja^s case, because in tlie Baja^s case there was a charge on tlie 
property, whereas in the present case as in tlic Pondicherry case, 
there is no charge, there is only a covenant to pay. It seems to 
me therefore that it is the Pondicherry case which governs the case 
before us, and we must; follow that case. The questions tlierefore 
will be answered, No. 1 in the affirmative and No. 2 in the nega- 
tive. Costs to be paid by the assessees on the original side scale to 
be taxed by the Taxing Master. 

Eanonbkab, J. — I agree and have nothing to add. 
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[In The High Oottbi op MadBAS.] 

BALAJI RAO 

V. 

COMMISSIONER OF INCOME TAX, MADRAS. 

Beasley, O.J., Ramesam and King, JJ« 

December 6, 1934. 

Salaries — (3-batuities — Q-eatititt Paid Apteb Termination 
OP Sbbvioe — Assbssabilitt — Indian Income Tax Act (XI op 
1922), Section 7 (1). 

A gratuity is made assessable to income tax by Section 7 (1) 
of the Indian Income Tax Act, and there is no justification for 
excluding from the scope of Section 7 {!) gratuities paid after the 
period of employment has come to an end. 

Case stated by the Commissioner of Income Tax, Madras, 
under Section 66 (2) of the Indian Income Tax Act (0. P. No. 207 
of 1933). 

8. Panchapalcesa Sastri, for the assessee. 

M. Patanjali Sastri, for the Commissioner. 

Judgment. 

The question referred to us is : — " Whether the sum of 
Rs. 11,781 paid as gratuity by the bank under its Provident and 
Gratuity Fund Rules is income assessable to tax under sub-section 
(1) of Section 7 of the Act." 

The facts of the case are sufficiently plain from the question 
framed. It is contended before us on behalf of the assessee that, 
as this gratuity was paid by the bank to him after his retirement, 
it is not assessable to income tax under Section 7 (1). This is an 
argument which we are quite unable to follow. We are invited 
to draw a distinction between gratuity paid to an employee during 
his employment and that paid to a former employee after the period 
of his employment has come to an end. There is no warrant what- 
ever in the Act for drawing any such distinction. A gratuity is 
definitely made assessable to income tax under Section 7 (1) of the 
Act under the head *' Salaries ” and we see nothing whatever to 
support or warrant the argument presented to us that it is to he 
limited in the way in which we are invited to limit it. The answer 
to the question propounded must, therefore, be in the affirmative. 
Rs. 260 costs to the Commissioner of Income Tax. 

Reference answered in the affirmative. 


I— S8-a 
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[In The JBomeat IT mu Oohet.] 

AMAECHAND MADHAVJI & 00. 

V. 

0OMMI881OEER OP INCOME TAX, EOMT.AV 
Eeniumont, C.J., and lianifncskiir, J. 

March 25, 1985. 

Piem — Bad Deet Due Prom JiRTiiiHD I'AiiTNKUfi — D uet 
W niTTEN OPE AS JERKOOVKHADI.R-' JiOSS WUK't'UKK OaI'ITAE IjOSS 
OB Loss OP Eevbnuu, 

Time were six partners in a firm, h'our of them' rr fired, before 
Ramwati and the debts due to the firmbij the re firing partners 
were treated as debts to due to the firm eonsti fitted, hij I he remaining 
partners. In the samwivt year 10H7, the baltimx oj debts remain- 
ing due amounting to Rs. 65,694, was written ojf a,s irrcmawrahle 
and the assessees claimed a deduction of the amount thus written 
off in computing the assessable profits. On a reference by the 
Commissioner ; Hold, that the debts due from the retiring partners 
were neoer revenue of the continuing firm and they icere never 
brought into the income tax accounts as revenue. They were 
capital sums and the loss could not be, written off as against the 
revenue of the year in which they were lost, that is, of the year 
when they were written off. 

Case stated by the Commissioner of Inconie Tax, Bombiiy 
under Section OG (2) of the Indian Income 'I’ax Act (XI of 1922) 
(Civil Eef. No. 8 of 1934). 

O'Oorman, for the assessees. 

Advocate General, for the Commissioner. 

J UDWMENT. 

Beaumont, C. J. — In this case the CommiHsioner of In- 
come Tax has referred two qiicBtions for onr decision tinder Sec- 
tion 66 (2) of the Indian Income 'l'a,x .\ct. The, first <niiir,tion 
is, “ Whether tliere is any iJi-ovisi on in Section iO oC the lueonio 
Tax Act or any other section thereof under wliioli a deduction 
could be allowed from the income of the firm liable to the tax, 
in respect of the four sums of money referred to in paraj^raph 2 
above aggregating in all to Es. 65,694, on account of moneys 
due from its former partners.” The facts are that tlui year of 
assessment is the year 1932-38, that is, the year expiring on 
the 31st March, 1933, and tlm “ previous year ”, as that expres- 
sion is defined in Section 2 Clause (11) is the Smmat year'rJK?. 
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Dufiii}' i.lio yo:u' of assessmeal; and during the previous year there 
weic two partners in the assessee firm. But it appears that in 
former times there were four other partners. One of them retired 
in tlie Samwat year 1982, one of them at the end of the Sanmat 
year 1983, and two of them at the end of the Sanmat year 1984, 
and on their retirements they owed large sums of money to the 
firm of which they were partners and those sums seem to have 
been treated as due to the continuing partners, that is to say, to 
the new firms constituted on their several retirements. Part of 
those sums were eventually recovered, hut in the Samoat year 
1987, the balance of the debts amounting to the sum of Ks. 65,694 
referred to in the Isl question was written off as irrecoverable. 
The question is whether that sum can be allowed as a deduction 
from income liable to tax. In my opinion it is quite clear that 
the answer to the question must be iu the negative. These debts 
due from previous partners were never revenue of the continuing 
firm and they were never brought into the income tax accounts as 
revenue. They were capital sums and all that had happened in the 
Samwat year 1987 was that the firm lost part of its capital assets. 
There is no ground on which that loss can be written off against 
revenue of the year in which the loss finally occurred. 

The second question relates to interest on the sums in ques- 
tion, and on the facts I have some difficulty in seeing how any 
question really arises. It appears that interest on these debts 
was brought into the income tax accounts for the Samwat yeat 
1983, but since that no income tax has been charged on any 
micrest partly because in subsequent years tbore were losses and 
not gains. In the Sanmat yoiirs 1986 and 1987 it ajipears that 
no cliiU'go was made against the debtors for intercKt and certainly 
for the ‘ previous year ’ with which we liavc to deal, Samwat year 
1987, no interest was brought into account for income tax pur- 
poses on these debts. All that has really liii|)[*eiie{l as it seems 
to me is that tliv asiH'Ssco firm has lost an asset wliich at one time 
produced revenue, but now produces no revenue, and 1 can 
see no ground on which any doduotiou can be allowed on that 
account. 
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I think, therefore, that both questions must be answered in the 
negative. Costs on the original side scale to be taxed by the 
taxing master to be paid by the assessee. 

Eakgnekab, J. — I agree. 

Questions answered in the negative. 


[In The High Coubt op Madras.] 

Em. Ab. Ab. Em. AEUNACHALAM GHITTIAE & SON 

V. 

COMMISSIONER OF INCOME TAX, MADRAS. 

Beasley, C. J., Cornish and Pandrang Eow, JJ. 

March 20, 1936. 

Intbbbst on Sbcubitibs— Sale op Skodrities Bbpobb Re- 
OBiviNG Intbbbst Thbbbon — Intbbbst Included in Kalb Pbiob 
Received Prom Pubohasbb— Intbbbst thus Rhoeivm) by Ven- 
dor, Whether Assessable as ‘Interest on Seoubitiks’ on ‘In- 
come From Business ' — Indian Income Tax Act (XI op 1922), 
Sections 8 and 10. 

The assessees w?to had dealings in the purchase and sale of 
Government securities purchased some Government of India Trea- 
sury Bonds at par for one lakh of rupees on September 30, 1931. 
Interest on the Bonds was payable half yearly on March 16 and 
September 16 and was liable to income tax. On March 30, 193fi 
before receiving the interest which had accrued on March 16, 193ii, 
the assessees sold these bonds to another for Ms. 1,04,737-5-0. 
This amount was arrived at by adding to tlte nominal value of the 
bonds, namely, Bs. 1,00,000, the amount due by way of premium 
Bs. 1,812-8-0, interest for the half year ending March 16, 1932 
lo the date of sale Bs. 270-18-0. The question referred being 
whether the sum of Bs. 8,260 thus received by the assessees was 
interest on securities taxable under Section 8 of the Indian Income 
Tax Act, or a receipt of business to be brought into the comput- 
ation of the income taxable under Section 10 •. Held, that the sum 
in question was a receipt of the assessees* business which should 
be brought into the computation of their income taxable under 
Section 10. 

Case stated by the Commissioner of Income Tax, Madras 
under Section 66 (2) of the Indian Income Tax Act, XI of 1922. 
[O.P.No.7of 1936]. 
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The facts are stated in the Reference made by the Commis- 
sioner of Income Tax, which runs as follows : 

Statement of Case. 

“I have the honour to refer the following case for the deci- 
sion of the Honourable the Judges of the High Court under Section 
66 (2) of the Indian Income Tax Act (XI of 1922) (hereinafter 
referred to as the Act). 

2. The petitioner is the manager of a Hindu undivided family 
carrying on money-lending and other businesses at various places 
both within and without British India, among them being Deva- 
kotta in Eamnad District and Colombo in Ceylon. 

3. The reference arises out of the inclusion in the assessment 

of the petitioner for the year 1932-33 (previous year official 

year 1931-32) of a sum of Es. 4,562 under the head “ business”. 
The facts relating to this item are as follows : 

The accounts of the petitioner’s business at Colombo showed 
that he had purchased in British India through the Mercantile 
Bank, Bombay, on the 30th September, 1931 (as for 16th Septem- 
ber, 1931) 6J per cent, 1936 Government of India Treasury Bonds 
at par for a lakh of Rupees. The interest on these bonds was 
payable half yearly on the 15th March, and 16th September and 
was liable to income tax. The petitioner retained these bonds till 
30th March, 1932 but did not receive the interest that fell due on 
15th March, 1932. On 30th March, 1932 he sold the bonds in 
British India to the V.X.E.B.T. Firm, Madras for Es. 1,04,737-6-0. 
The sale price was arrived at as below : — 

Nominal value of the bonds. Es. 1,00,000-0-0 

Amount due by way of premium at Es, 1-13-0 
per bond of Es. 100 Es. 1,812-8-0 

Interest from 15th September, 1931 to 
14th March 1932 payable on 16th March, 

1932 Es. 3,250-0-0 

Interest from 15th March, 1932 to 
30th March, 1932 the date of the sale at 6} 
p. c. per annum (rate given in the bond) Es. 270-13-0 

Total 3,620-13-0 

Less income tax on Es. 3,520 at the 
maximum rate 696-0-0 


Total 


2,924-13-0 

1,04,737-6-0 
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The petitioner incinTed an exitoiuliturc of its. IH4-8.0 in 
purchasing and soiling these bonds. 1’he not profit on the 
transaction thus comes to Es. 4,552-13-0, i.e., Es. l,0J,7;i7-5-0 
minus Es. 1,00,184-8-0. The interest due on the bonds for i,hc 
half year ended 14th March, 1932 was drawn fruiu the (juv(!ra- 
ment Treasury by the V. K. E. 8. T. Finn on 9tli May, 1932 a,U(l 
this interest will be included in the assessnuiut of that fnan’s in- 
come. Under Section 18 (3) of the Act, income tax was deductesd 
from the interest when it was paid to that linn iind uiidu' Section 
18 (9) and Eule 13 a certijicaK- sliowing the anioniu of tax 
deducted and oiihcr particulars was issued to thoiii. A copy of the 
certificate is filed — marked Exhibit (A). Under Si etion IS (5/ of 
the Act, credit will be given in the assessment, (.d' tlie V.K.Ji.S.T. 
Firm for the amount of tax shown in the certificate, 

4. Besides tlio transactions relating to the purclnise, and 
sale of the Government securities now in <|iiestiou, the pistitionor 
had dealings in Government of India Troasiiry Jtilli; wortli Us, 
16^ lakhs during the same year and these resulted in a profit of 
Es. 25,756 which was assosseti under “biiHitieKs”, In the sub- 
sequent year also, the petitioner purchasetl CUivernnKMii. of India 
bonds for Es. 2,58,035 and sold them tor Us. 2,66,7.19 ib rivuijf a 
net profit of Es. 7,751. 

6. In deciding an appeal preferred by the, petitioner under 
Section 30 of the Act, the Assistant Clommissioner, Souihern 
Eango, dealt with the profit menliotu'd in paragiapli 3 above as 
follows. He treated .Es. 3,250 as “interest on securities” ta.x:ible 
under Section 8 this being tlio equivalent of interest on tin bomis 
for the six months ending 14th March, 1932. and lis. 1,628 (It',:, 
l,812-8-0, the premimuin on the bonds at Es. 1-13-0 jier licmd ef 
Es. 100, less Es, 184-8-0, expenses for sale) as fiiolitH derived from 
the dealings in securities, and assessable umlor the head “biif!ine.ss”. 
The sum of Bs, 270-13-0, being the equivalent of 'the mtorest for 
the period 15th March, 1932 to 30th March, 1932, he excluded from 
the assessment. The Assistant Gommis.sioner furtliei’ directed the 
Income Tax Officer to give credit for the lax deducted at theKonrec 
from the sum of Es. 3,260 which he had treated as ‘'uUoresl, on 
securities An extract of the Assistant Gominis.si oner’s order is 
filed, marked Exhibit (B), 

6. In pursuance of the appellate order the Income 'I'ax 
Officer called upon tlie petitioner to produce the certificate of 



1935] AEUNAOHALAM CEETTIAB & SOM V. COMM. OP INC. TAX 467 


(loducUon of tax on the sum of Es. 3,250, prescribed by Section 18 
(9) of the Act and Eule 13 of the Indian Income Tax Enlee, 
1922 as required by paragraph 3 of Note 2 of the Form 
prescribed by rule 19 of I he said rales. The petitioner 
failed to produce the certificate before the Income Tax Officer, 
who therefore did not give credit for the tax said to have been 
deducted. 

7. The petitioner then applied to me for a revision of the 
as«es8ment under Section 33 of the Act and contended : 

(1) that the sum of Es. 3,250 was interest on the bonds 
for the 0 months ending 14th March 1932, that it had become 
due and receivable on 15lh March, 1932, that he had received 
this interest (less tax) from the purchaser (the V. K. K. S. T. 
Firm), 'uhat since this sum had been assessed to tax, credit 
should have been given under Section 18 (5) of the Act for the 
tax deducted at source (or in the alternative that the sum should 
have been deducted from the total income to arrive at the income 
to be taxed) ; 

(2) that the production of a certificate issued under Section 
18 (9) was not a necessary preliminary to the grant of this relief ; 
and 

(3) that the profit derived from the sale of the securities 
was of a casual nature and should therefore bo excluded from the 
assessment. 

I considei'cd that the sum of Es. 3,260 was not “ interest on 
sconritioH ” assessable under Section 8 but was part of the price 
received by the petitioner for the securities. I tlierefore ordered 
under Section 33 of the Act that the sum of Es. 3,250 should be 
eliminated under “interest on securities “ and that the profit 
arising from this transaction should he jmt down at Es. 4,662 
instond of the figure Es. ],()28 •idoptcd by the Assistant Ooinmis- 
sioner. A copy of my order under Section 33 is filed, marked 
Iflxhibit (0). 

S. The petitioner now requires me under Section 66 (2) of 
the Act (as amended by Act XVIII of 1933) to refer to the High 
Court 2 questions arising out of my order under Section 33. I 
accordingly refer these questions (as reframed by me with the con- 
sent of the petitioner) for the decision of the High Court : — 

Question (1). “ Whether the sum of Es. 3,250 received by 
the petitioner was interest on securities taxable under Section 8 
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of the Act, or a receipt of his business to be brought into the com- 
patation of the income taxable under Section 10 ”, 

Question (2). “ If it was interest on securities, was it neces- 
sary for the petitioner to produce the certificate issued under Sub- 
Section 9 of Section 18 in order to claim a set off under sub-Section 
(5) of that section.” 

9. Question (1). The petitioner’s contention is that the sum 
of Es. 3,250 was the interest payable by the Government of India 
in respect of these securities on 15th March, 1932, and that this 
interest was ” receivable by him ” in terms of Section H because 
he was the owner of the securities on and after that dale, and 
could have received it if he had chosen to apply to tlio Treasury 
for payment. He therefore claims that this sum should i)o 
classified as “ interest on securities” and that lie sliould bo given 
credit in his assessment for the tax leviable by deduction under 
Section 18 (3). 

Under Section 18 (5) credit has to be given for “ any deduc- 
tion made in accordance with the provisions of this section.” 
The deduction of Es. 696 included in tlie calculation sot out in 
paragraph 3 above was not made under the authority of Sec- 
tion 18 or of any section of the Act. It is evident therefore that 
this is not a sum for which credit can be given to the petitioner 
under Section 18 (5). 

Although “ interest receivable ” is the subject of taxation 
such interest does not become the income of any person, and as 
such liable to taxation, until that person actually receives it. 
This is to be inferred from the language of Section IH, which 
provides that tax is to be deducted at the time of payment of 
the interest, and that at that time a certificate is to be issued to 
the person to whom the interest is paid. 

The sum of Es. 3,250 being interest on securities was receive- 
able and received by the V. K. E. S. T. firm, to whom the peti- 
tioner sold the securities. In my opinion this was income of tliat 
firm, and the tax deducted at the time of payment should bo credit- 
ed to them under Section 18 (5). 

The petitioner received an equivalent sum (less a sum 
equivalent to the tax deductible from V. K. E. B. T. Firm, and 
this was part of the price paid to him for the securities. It was 
in my opinion money received by him in the course of a businosa 
operation conducted in British India. He claims that he is “ not 
a regular dealer in the purchase and sale of Government 
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securities”, but this Poeuis to be eoutradicted by his own statement 
contained in the petition preferred to me under Section 33 : “ The 
petitioner deals in Government securities, buys wdien he can and 
sells at advantageous times. The scope of his business is not merely 
using moneys in money-lending but also in laying out on Govern- 
ment promissory notes ”, Taking into consideration the facts 
mentioned in paragraph 4 above, I consider that the sale of these 
securities was j)ai't of the petitioner’s ordinary business, and I find 
accordingly. It follows that the snm of Rs. 3,250 was rightly 
brought into the computation of the income taxable under 
Section 10, 

10. Question (2) — Under Section 48 (1) a person claiming 
refund in respect of dividends is required by law to produce a 
certificate issued to him under Section 20. In Section 48 (3), which 
deals with the grant of refund in respect of interest on securities, 
there is no corresponding provision requiring the production of the 
similar certificate issuable under Section 18 (9). Nor is there any- 
thing in sub-Section (5) of Section 18 making it legally incumbent 
on the person claiming the benefit of that sub-section to produce a 
certificate issued under sub-Section (9). In this case one of the 
reasons why sub-Scction (5) could not be applied was that the 
petitioner could not produce a certificate issued under sub-Sec- 
tion (9), the certificate having been issued to and retained by the 
V. K. R. S. T. Firm. The petitioner’s case is that it is not a valid 
reason because there is nothing in the Act which requires him to 
produce the certificate. The fact remains however that the credit 
to be allowed under sub-Section (5) is in respect of “ any deduction 
made in accordance with the provisions of this Section ”, It was 
necessary therefore for the petitioner to prove that a deduction in 
accordance with the section had been made, and it is diflicult to 
sec how he could do that except by the production of the certificate. 
It appears to me that it is necessary in the circumstances of this 
case for the petitioner to produce the certificate. The question 
raised is not perhaps strictly one of law but 1 have thought it best 
to refer it since the petitioner bases his contention on the absence 
of any definite provision in Section 18 (5) corresponding to that in 
Section 48 (1) ”. 

M. Subbaraya Iyer, for the assessees. 

M. Patmjali Sasiri, for the Commissioner. 
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Judgment. 

The only question argued here is question No. 1 referred by 
the learned CoinmisBiouer of Income-tax, iliat is, wliether the sum 
of Bs. 3,250, received by the petitioner was in respect of securities 
taxable under Section 8 of the Act or a receipt of his bTisiness to 
be brought into computation of the income taxable under Sec- 
tion 10* The f{icts of this case are very clearly stated in tlie order 
of reference and the learned Income Tax Coiiunissionor has very 
clearly also stated his reasons for Ids opinion that tliis sum is to be 
treated as a receipt of a business income which falls to be brought 
into the computation of the income taxable under Section 30. With 
those reasons we fully agree and we accordingly answer tlui latter 
part of the question propounded in the anirmativo and direct the 
assessee to pay Bs. 250 costs of the CommisBionor of Income Tax. 

Be/erence answered accordingly* 
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ENGLISH CASES. 

[In the Kino’s Bench Division.] 

SMITH (INSPECTOE OF TAXES) 

V. 

YOEK EACE COMMITTEE. 

Finlay, J. 

December 20, 1933. 

Income Tax — Eaobootjbse Pbopbbty — Abba not Covbbed 
BY Buildings — Pbopeietobs Assessable to tax in Ebspect 
OP Occupation undbe Schedule B — Exception — Building 
Occupied fob Oabeying on a Tbade — Lawns, Paddocks and 
ENOLOSUBBS NOT A “ BUILDING ” — INCOME Tax AcT, 1918 (8 & 
9 Oeo. 5 c. 40), Schedule B, Eule 1, Pboviso (b).* 

The appellants, who were racecourse proprietors, were the 
occupiers under a lease for thirty-five years of property which 
consisted of stands, stables, weighing-room,, paddocks, Icmns and 
enclosures. Those properties, which were enclosed, comprised a 
total area of eleven acres, about three of which were covered by 
buildings such as stands, stables and weighing-room. The whole 
area was occupied for the purpose of the appellants' business as 
racecourse proprietors, the profits of which were charged to income 
tax under Schedule D. On a claim by the Crown that the appel- 
lants were assessable to tax under Schedule B in respect of their 
occupation of that part of the eleven acres not covered by 

• Income Tax Act, 1918, Schedule B, Rule 1 ; Tax under this Schedule shall be 
charged in addition to the tax to be charged under Schedule A on all the properties 
in this Act directed to be charged to the said tax according to the general rule of 
No. 1 of Schedule A : Provided that there shall not be charged under this Schedule 
—(a.) . . . (W any warehouse or other building occupied for the purpose of 

carrying on a trade or profession.*’ 
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buildings : — Held, that the paddocks, lamis and enclosures were 
not such adjuncts to the buildings as to Jail loithin the description 
other building occupied for the purpose of carrying on a trade 
or profession " so as to be exempt from Schedule B assessment 
under proviso (b) of Buie 1 of Schedule B, and the appellants 
were therefore assessable under Schedule B in respect oj that part 
of the area not covered by buildings. 

Case stated by the Oommissioners for the Gonerni Purposes 
of the Income Tax for the city of York. 

At a meeting of the Commissioners iu’Ul on March 4, 1932, 
the York Eace Committee (hereinafter called “ the Coniniittec ”) 
appealed against an assessment of .b 113, being ono-tliird of tlie 
estimated annual value, made upon the Committee under Kolie- 
dule B of the Income Tax Act, 191fi, for the year ending April 
5,1930, in respect of the occupation of lands, teneinoiits, here- 
ditaments and heritages, situated on the Knavesinire, witliin the 
city of York. The Committee had for many years carried on 
the trade of racecourse proprietors on the Knavesmire, ^’ork. 

For the year ending April 6, 1930, the Committee was the 
occupier of properties which consisted of stands, stables, weigh- 
ing-room, paddocks, lawns and enclosures, situated on the east 
side of the racing track near the finishing post, and held under 
a lease for thirty-five years from January 1, 1908, granted by the 
York Corporation under the York (Micklegute Strays) Act, 1907, 
as amended by an agreement dated December 14, 1922. The 
whole of these properties were enclosed and had an extent of 
approximately eleven acres, part of which, of a total area of 
approximately three acres, was covered by buildings such as 
stands, stables and weighing-room. The whole was occupi<!d for 
the purpose of the Committee’s trade of racecourse proprietors, 
the profits of which had been charged to income tax under 
Schedule D. 

The Committee, as occupier of the above-mentioned proper- 
ties, wasiassessed to income-tax under Schedule A in the sum of 
& 3,200 gross, for the year ending April 6, 1930, and was also 
rated as occupier for local rating purposes. 

The question of the amount of the Schedule Ji assessment 
was reserved, the appeal heard by tlie Goinmiasioners being 
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confined to the issues whether on the facts of the case any assess- 
ment at all under Schedule B was due to be made. It was how- 
ever, explained to the Oommissionei's that the amount of S 113 
assessed was intended to represent one-third of the annual value 
of the properties after exclusion therefrom of the stands, stables, 
weighing-room and other buildings, leaving only the paddocks, 
lawns and enclosures of a total area of approximately eight acres, 
of which the paddocks, garden and grass in front of stands and en- 
closures comprised approximately five acres, the remainder being 
yards and roads of gravel or macadam comprising approximately 
three acres. None of the grass was suitable for grazing, there being 
steps and obstacles of various kinds. The ground was not fiat, the 
whole of the paddocks, for instance, being terra-planed from the 
back wall to the track. The properties in question were well 
known to the Commissioners who heard the appeal. 

The secretary of the Committee, who represented it at the ap- 
peal, reviewed the rales of the Jockey Club with which the Com- 
mittee were bound to comply as a condition of obtaining a licence 
from the Jockey Club. The Commissioners were informed that 
the Jockey Club did not merely confine its attention to the suit- 
ability of the track and accommodation necessary for horses and 
jockeys, but also supervised the general lay-out of the buildings, 
stands and enclosures, and the amenities provided for race-goers. 
No plans could be passed which showed tunnels or congested 
places, and the provision of open spaces round the stands was com- 
pulsory. The rules required the provision of a paddock, and all 
horses running were required to be brought in whenever a charge 
was made for the admission of the public to the paddocks. 

It was contended : (a) That the exception in favour of “ any 
Wiirehouso or other building occupied for purpose of carrying on 
a trade or profession ” covered not only the buildings themselves, 
but also the paddocks, lawns and enclosures in the same curtilage 
as the buildings, those adjuncts being essential to the Committee’s 
trade and the whole being used for the purpose of racing, (i) 
That in the circumstances of the case there was no liability to as- 
sessment to income tax under tichedule 13 in respect of the pro- 
perties referred to. 
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It was contended on behalf of the Crown, inter alia : (a) 
That the whole of the properties comprised in the Schedule A as- 
sessment were liable also to assessment under Schedule B, subject 
only to the exception in proviso (/;) to Buie 1 of Schedule B in 
favour of “ any warehouse or other building occupied for the pur- 
poses of carrying on a trade or profession.” (5) That the exceptioo 
aforesaid applied only to buildings such as the stands, stables and 
weighing-room, and did not extend to the substantial areas of 
paddocks, lawns and enclosures, (c) That, subject to the question 
of its amount, the assessment under Schedule should be con- 
firmed. 

The Commissioners considered that tJie interpretation of Sche- 
dule B, Eule 1, proviso (J), contended for on behalf of the Bacc 
Committee was correct, and that the paddocks, lawns and enclo- 
sures fell within the description “ other building occupied for the 
purpose of carrying on a trade or profession.” 'J’hey therefore 
allowed the appeal and discharged the assessment. 

The Crown appealed. The only question for the opinion of 
the Court was whether the Commissioners had rightly interpreted 
the words ” other building occupied for the purpose of carrying on 
a trade or profession ” in proviso (b) as applying to the paddocks, 
lawns and enclosures occupied by the York Bace Committee. 

The Solicitor-General {Sir Donald Somrvelly K, C.), and 
B. P. Hills, for the Crown. 

Latter, K. C., and Bowe, for the respondents. 

PiNiiAT, J. — This case cortainly is not entirely free from 
difficulty, but 1 have arrived at the conclusion that the decision 
reached by the Commissioners cannot be supported. The case 
relates to a dispute between the Bevenue and a body called the 
York Bace Committee, who conduct race meetings from time to 
time on a well known racecourse at York. The facts are found 
in a series of paragraphs in the case, and the substance of the 
thing is this : There is, of course, the racecourse itself ; there is, 
equally of course, the paddock — in this case, I think, two pad- 
docks— -and there are, as is usually the case (although 1 suppose 
it is not absolutely essential to a racecourse) a number of build- 
ings, stands, refreshment rooms and things of that sort, which 
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are attached to the course and form part of the property of the 
York Eace Committee. 

The case finds that the various properties — stands, stables, 
weighing-room, paddocks, lawns and enclosures — covered an area 
of approximately eleven acres. Of those eleven acres, three acres 
were covered by buildings, stands, stables and weighing-room, 
and the whole eleven acres, it is found, were occupied for the pur- 
pose of the Committee’s trade of racecourse proprietors, and, of 
course, in respect of the profits of their trade they, like everybody 
else, are chargeable to Schedule D of the Income Tax Act. 

The question that arises is with reference to that part of the 
eleven acres which is not covered by buildings, that is to say, 
about eight acres, consisting of paddocks, lawns and enclosures. 
The question which arises is with regard to assessment to Sched- 
ule B. The general rule of Schedule B is to be found at p. 421 of 
Dowell’s Income Tax Laws (9th edn.), and the tax is imposed “in 
respect of the occupation of all lands, tenements, hereditaments, 
and heritages in the United Kingdom.” On p. 430 is to be found 
an exception ; something is taken out of the tax, and the question 
which arises in this case is whether the York Eace Committee 
bring these things — paddocks, lawns and enclosures within the 
things to be taken out. I think it is worth just reading the two 
things which are excepted Provided that there shall not be 
charged under this Schedule — (a) any dwelling-house or the dome- 
stic offices thereunto belonging, unless occupied, by virtue of ono 
and the same demise, together with a farm of lands, or with a 
farm of titles, for the purpose of farming the same ; or (5) ” — and 
this is the one with which we are immediately concerned — “ any 
warehouse or other building occupied for the purpose of carrying 
on a trade or profession.” 

At first sight the matter looks perfectly simple. There is 
for instance, a lawn — quite a large lawn — and one says, “ well, 
whatever that lawn may be, it certainly is not a building.” The 
matter seems quite simple, but it lias been argued, and the 
argument is one which deserves careful consideration, in this 
way : it is said that the Commissioners made no error in law ; it 
is said that, having regard to the construction which ought to 
be put upon the words “ any warehouse or other building,” the 
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ConiiiiisBi oners were entitled to firrive at the conclusion that 
“building” meant not merely, so to speak, the four walls, but 
meant adjuncts, courts and things of that sort occupied with the 
building and for the necessary use of the building ; and it is said 
that whatever criticism one might think the view of the Ooniiuis- 
sioners in this case was open to, nevertheless it was, on a correct 
application of the law, a finding of fact and that this Court could 
not, therefore, interfere. 

The first thing to ascertain is whether the Ooiiunissioners did 
correctly direct themselves in point of law. I think the direction 
they gave themselves is to be got from the case, because it is there 
said that the Commissioners considered that the interpretation 
contended for on behalf of theEace Committee was correct. That 
interpretation is expressed in this way : “ That the exception in 
favour of ‘ any warehouse or other building occupied for the pur- 
pose of carrying on a trade or profession ’ covered not only the 
buildings themselves, but also the paddocks, lawns and enclosures 
in the same curtilage as the buildings, these adjuncts being essen- 
tial to the Committee’s trade and the whole being used for the 
purpose of racing.” It seems to me there that the contention that 
was being put forward was that if you found a building, and if 
you also found a lawn, that lawn being used, as the building was 
used, for the purpose of the trade of conducting race meetings, 
then both lawn and building fall within the exception. That can- 
not possibly be right. To take the instance of the lawn — that 
will do as well as any other ; there are other instances which could 
be taken — it is perfectly clear that it is not sufficient that the lawn 
should be used for the purpose of the trade, What is essentia! is 
that the lawn should be a building, and, putting the contention as 
favourably as it can be put, I thkik, for the York Kaco Committee, 
all that could be said would be that “ building ” must cover ad- 
juncts, that is to say, a courtyard or something of tliat sort neces- 
sarily used in connection with the building. The view which the 
Commissioners accepted is not merely wider, but infinitely wider 
than that. 


That leads me to notice an argument which was urged 
before me here. It was said that a generous construction must be 
given to the word “ building,” otherwise double taxation would 
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arise. Two answers were given by the Solicitor-General. The 
first answer seems to me to be clearly right, and 1 mention it now 
because it really arises in connection with the point I am on. 
The Solicitor-General said : “ That proves a great deal too much, 
because you might have an area of land used in connection with 
the trade which had no possible connection with any building, 
and the difficulty, if difficulty it be, which counsel for the res- 
pondents raised, would arise with regard to that." That is I 
think a sufficient answer with regard to that argument. But I 
think that 1 ought to say this that 1 do not desire to go here 
into any question of double taxation which might arise in a 
suitable case. I am not satisfied that the course which, as I was 
informed, is taken of deducting the Schedule B assessment is 
not a correct and proper course, and one which may be justified 
on general principles. However that may be, having regard to a 
fact, which seems to me clearly to be a fact, that, as the Solicitor- 
General said, the argument of counsel for the respondents proved 
too much, I am not prepared on that ground to give eflect to the 
view which he urged, because it seems to me that that view, if 
one carried it out fully, would involve this : that all land used 
for the purpose of the trade was entitled to come within the 
exemption. That cannot possibly be right- 

Here, then, I think that the view of the law which the Com- 
missioners appear to have taken was wrong. I think that they 
failed to observe that anything outside the four walls, if it were 
to come within the exemption, must be an adjunct to the building. 
I do not here propose to decide anything with regard to various 
cases which were suggested : a factory with a forecourt used for 
a loading, and things of that sort. It may well be that in cases 
of that sort the " building " would include something beyond the 
four walls. It would include the court necessary for the proper 
use of the building, and, therefore, in the strict sense, an adjunct 
to the building. My attention was called to several cases on 
different branches of the law which show that a construction of 
that sort may often properly be adopted, and nothing that I am 
saying here will preclude the construction being adopted in con- 
nection with the use of the word “ building " here ; that is to 
say, the construction that not merely the four walls, but things 
merely adjuncts to the four walls, things necessary for use in 
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connecfiioii with the building, may fall to be exempted as part of 
the building. But here I think one has only to look at the facts 
to see at once that the lawns and so forth cannot possibly be 
regarded as adjuncts of the building. I do not think that the Com- 
missioners could liave found that they were if they had not 
misdirected themselves in the mannei' which I have tried to 
indicate. 

I arrive at the conclusion that on the facts here it is impos- 
sible to support the view of the Commissioners. I may put that 
in two ways, either of which is sufficient. In the first place, 1 
think that the Commissioners, for reasons which 1 have tried to 
explain, did misdirect themselves in a point of law. Ln the second 
place, if they did not misdirect themselves in a point of law, if 
they correctly applied the law, then i think that tliey found that 
those things, the lawns and so forth, were buildings when there 
was no evidence which could justify such a finding. On these 
grounds I feel bound to differ from tlic view which was taken in 
the case by the Commissioners, and the result is that this appeal 
will be allowed with costs, and the case remitted to the Commis- 
sioners to fix the amount of the assessment. 

Appeal allowed. 

Solicitors — Solicitor of Inland Bevemte, for tho appellant; 
Charles Bussell & Co., for the respondents. 


[In The House of Lobds,] 

ELLIOTT (INSPBCTOii OF TAXEK) 

v, 

J. H. AND F. 11. BURN, 

Lord Blanesburgh, Lord Warrington of Clyffe, Lord Atkin, 
Lord Thankerton, Lord Wright. 

June 7, 8, 11 ; July 19, 1934. 

Income Tax — Annual Value op Lands, Tenements and 
Heeeditaments — “ All Othee Peopits not bepobk Enumk- 

EATED ” AeISING FeOM — SUPAOB OP LaND LeT AT RaOK 

Rent — Assessed undbb Schedule A, No. 1 — Libkkty 
Geanted by Ownbe op Land to Ownbes of Mxneeals to 

WlTHDEAW SUPPOET PEOM THE LaND— PAYMENT TO OWNKlt OP 

Land of Annual Sum Undee Agebement — Claim Annual 
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Sum CHAEaEABLE Undbe SOHBDUiB A — Income Tax Act, XI 
OP 1918 (8& 9 G-bo. 6 o. 40), Sohbdulb A, No. II, Bulb 7. 

The respondents were the owners of the surface of land which 
they leased at a rack rent of £ 296. The minerals under the land 
were owned and worked by a colliery company. By an agreement 
dated December 21, 1922, the respondents in consideration of 
annual payments granted liberty to the colliery company to with- 
draw support from the land in working the minerals. The tenant 
of the surface was assessed on the ruck rent to income tax under 
Schedule A of the Income Tax Act of 1918. The Attorney-General 
claimed that income-tax was payable under the words "in the 
case of all other profits not before enumerated... arising from 
lands, tenements, hereditaments... not being in the actual posses- 
sion or occupation of the person to he charged ” in Buie 7 of 
General Mule No. II to Schedule A by the respondents on the an- 
nual payments : Held, that the annual payment, as it arose from 
the right of support which the respondents had to their land, was 
a payment incident bo the land itself, and therefore arose from the 
ownership of the land itself, and would not fall within Buie 7 of 
No. II to Schedule A, but within No. I, and would be covered by 
the assessment on the annual value under No. I. It followed on the 
authority o/Bet v. Salisbuet House Estaibs [1930] (99 L. J. 
K. B. 403 ; [1930] A. C. 432 ; 16 Tax Oas. 266) that the Crown's 
alternative claim under Schedule D also failed. It was agreed 
that Section 28 of the Finance Act, 1926, did not affect the ques- 
tion on this appeal. 

Decision of the Couet of Appeal [1934] (1 E. B. 109) 
affirmed. 

Case referred to : 

Fey t). Salisbuet House Estates [1930] (99 L. J, K. B. 
403 ; [1930] A. 0. 432 ; 16 Tax Cas. 266), 

Appeal from an order of the Court of Appeal, allowing an 
appeal by the respondents from a decision of Finlay, J., whereby 
an appeal by the Inspector of Taxes upon a case stated by the 
Commissioners for Income Tax Purposes was allowed and the 
decision of the Commissioners reversed. 

The material facts are stated in the headnote and are fully 
set out in the judgment of Eoep Waebington of Olypfe, 

1 
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The Attorney-General {Sir Thomas Inship, K. C.), and B. P. 
Hills, for iihe appellant. 

Latter, K. G., and J. Gharlesworth, for the respondents. 

Their Lordships took time to consider their judgment. 

July ZS.— Lord Warrington of Clyppk.— This is an appeal 
from an order of the Court of Appeal (Lord Hanwortu, M. li., 
Lawrence, L.J., and Slessbr, L.,T.) dated July 7,1933, allowing 
an appeal by the respondents from an order of the King’s iJench 
Division (Finlay, J.) dated January 31, 1933, whereby an app((al 
by the appellant upon a case stated by the Coniiuissioners for the 
general purposes of the income tax for the Chester Wa.r(l in tlie 
county of Durham was allowed and the decision of the Oonmiis- 
sioners was reversed. 

The respondents are the ovvncrs of the surfsice of certain 
land at North Follingsby in the county of Durliniii. TJie mine- 
rals under the land are owned and worked by John Krown A. 
Partners, Ltd., hereinafter called the colliery company. The sur- 
face of the land has at all material times been let by the respond- 
ents to a farming tenant at a rack rent of 290, On the basis 
of that rent as being under No. I of Schedule A the annual vahio 
of the lands the tenant as occupier has been assessed to tax under 
that Schedule. 

The claim on the part of the Crown, which has been rejected 
by the General Commissionei's and by the Court of Appeal, is in 
respect of certain annual payments payable under an agreement 
dated December 21, 1922, between the resjjondonts, thereinafter 
called the lessors, of the one part, and the colliery company, there- 
inafter called the lessees, of the other part. 

The agreement contained recitals to the effect that Uie les- 
sors claimed that the lessees wore not entitled to work any of the 
mines under the lands or adjacent thereto in sucli a manner as 
to let down the surface of the lands, and that the lessees were 
liable to pay damages to the lessors for injury already c.auscd to 
the lands by the letting down of the surface, and it had been 
agreed that the lessors should grant to the lessees : “ Liberty in 
working the said mines and seams of coal to lot down suoli 
surface upon the terms hereinafter appearing.” It was tlion 
witnessed that in pursuance of the said agreement, and in 
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coiisideriition of the rent thereinafter reserved and of the coven- 
ants by the lessees thereinafter contained, the lessors thereby 
demised unto the lessees : “ (5) Full liberty in working any mines 
or seams of coal which the lessees may for the time being be en- 
titled to work under the said lands of the lessors at North Follings- 
by aforesaid (which lands are hereinafter referred to as ‘ the lands 
hereinbefore described ’) to withdraw from the said lands hereinbe- 
fore described or any part thereof any support for such lands 
whether vertical or lateral, but subject, as to such parte of the 
lands hereinbefore described or any other lands as may be affected 
thereby or subject thereto, to the provisions of the Eailway Clauses 
Consolidation Act, 1845, and it is expressly declared that nothing 
in these presents shall be deemed to authorise the lessees to cause 
any damage or injury to any lands adjacent to any of the said 
lands liereinbefore described or any buildings, railways, works or 
erections on such adjacent lands whether belonging to the lessors 
or to any other person. (6) To hold the liberties granted unto the 
lessees from the 1st day of May, 1922, until the 80th day of Octo- 
ber, 1948, provided the lease dated the 19th day of December, 
1906, from the lessors to the lessees of surface liberties in connec- 
tion with the lands hereinbefore described shall so long continue 
and subject and without prejudice to any rights of support to which 
any third parly may now be entitled as the owner of any adjoin- 
ing land. (7) Yielding and paying therefore the yearly certain rent 
of JJ 150 or so in proportion for any less period than a year. (8) 
And also yielding and paying yearly the rent of I4‘d. for every 
iion of coal worked by the lessees from underneath the said lands 
hereinbefore described.” There then follow clauses as to short 
workings and as to the details of the payment of the several rents 
and other matters not relevant to the construction of the clauses 
quoted above. 

The agreement then contains clause providing for the pay- 
ment — Clause 14 — to the lessors of their tenants of “full 
compensation for all damages which has already been caused or 
may hereafter be caused or arisen by or in consequence of any 
letting down of the surface of such lands to any drains, pipes, 
crops, stock, cattle or other things for the time being thereon by 
reason or in consequence of any past or future underground 
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operations of the lessees under the lands hereinbefore described 
or elsewhere whether the subsidences of such lands causing such 
damages arose previous to or after the commencement of any 
tenancy whether present or future of any of the said tenants.” 
The rest of this clause need not be quoted for the present pur- 
pose. 

Clause 15, however, is important ; it is as follows : “ On the 
expiration, or sooner, determination of the said term or within 
any time within three years thereafter, or, if so required by the 
lessors, at any time previous thereto to pay full componsalion to 
the lessors for any injury which has already been caused or may 
hereafter be caused to any lands of the lessors by any part or 
future workings of the lessees whether under the lands herein- 
before demised or any adjoining lands.” The word “ demised ” 
must, I think, be a misprint or a clerical error for “ described." 
No lands were hereinbefore demised. By a fnrtlior “ lease ’* 
dated February 20, 1931, between the same parties, the term 
granted by the preceding instrument was extended to October 
30, 1970. 

1 defer any remarks on the construction and ciTcct of the 
instrument of December 21, 1922, until I have called attention 
to the material provisions of the Income Tax Act, 1918. The 
charge of income tax is effected by Section 1 of the Act : “ Where 
any Act enacts that income tax shall be charged for any year at 
any rate, the tax at that rate shall bo cliurgcd for that year in 
respect of all property, profits, or gains respectively described or 
comprised in the schedules marked A, B, 0, D and B, contained in 
the First Schedule to this Act and in accordance with the liulos 
respectively applicable to those Schedules.” 

The only Schedule which deals with the charge in respect of 
“ property,” as distinct from “ profits or gains,” is Schedule A, and 
that Schedule begins with the statement that “ Tax under 
Schedule A shall be charged in respect of the property in all lands, 
tenements, hereditaments, and heritages in the United Kingdom, 
for every twenty shillings of the annual value thereof.” Tlic 
point is that in order that the tax may be charged you must find 
something falling within the description of “ lands, tenements, 
hereditaments, and heritages ” capable of being the property of 
some person. 
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There follows a series of general rules, under Nos. 1, II and 
III, directed to the estimation of the annual value of particular 
descriptions of lands, tenements and hereditaments, and in the 
case of No. II for determining , the person chargeable. No. I 
applies to all lands, tenements, hereditaments or heritages capable 
of actual occupation of whatever nature and for whatever purpose 
occupied or enjoyed, and of whatever value — except the properties 
mentioned in No. II and No. Ill of the Schedule. The annual 
value is to be understood to be the rack rent at which they are 
actually let, if there be one, or, if not let at a fixed rack rent, then 
the rack rent at which they are worth to be let by the year. 

The main argument in this House on both sides was devoted 
to the question whether the case falls within Eule 7 of No. II under 
Schedule A, and I accordingly propose to state as shortly as I can 
the terms and the effects of No. II. I do not forget that by Section 
28 of the Finance Act, 1926, it is provided that income tax in respect 
of the property in thelands,tenementE, hereditaments or heritages 
to which the rules of No. II of Schedule A, and in those to which 
the rules of No. Ill of Schedule A apply, shall cease to be charge- 
able under Schedule A and shall become chargeable under Schedule 
D, but it is common ground that this transfer does not affect the 
({uestions in issue in this appeal, and I propose therefore to deal 
with the matter as if this change had not been made. 

No. II is thus described : “ Eules for estimating the annual 
value of certain lands, tenements, hereditaments or heritages 
which are not to be charged according to the preceding general 
rule, and for determining the person chargeable.” There follows 
a scries of rules enumerating the hereditaments to which this 
general rule is to apply. The first three rules relate : (1) to such 
hereditaments as tithes in kind; (2) payments in right of the 
Church or by endowment or in lieu of tithes and teinds in Scot- 
land ; and (3) tithes arising from lands if compounded for, and 
rents and other money payments in lieu of tithes arising from 
lands— except rent charges confirmed under the Tithe Act, 1836. 
By Eule 4 these are all to be assessed and charged on the person 
entitled to the tithes or payments, or his lessee or tenant, agent 
or factor. Eule 5 relates to manorial dues and casual profits, 
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These are to be charged on the lord of the manor or Ihc iterson 
renting the same. Kule (3 deals witli linos rocoived in considera- 
tion of a demise of lands or tenements, and the tax is to be assessed 
and charged on the receiver of the fines, with a jiroviso })rotccting 
fines applied as productive capital. Putting aside liulc (5, which 
stands by itself, it is a common feature of all the subjects of taxa- 
tion mentioned in these rules that they are all properly called 
hereditaments or heritages, but as such they are separate from the 
land itself from which they arise, and that land is not necessarily 
in the actual possession or occupation of the person to bo 
charged. 

1 pome now to Buie 7 itself. It is in the following terms : 
“ In the case of all other profits not before enuinerutcd {other than 
profits liable to deduction in pursuance of Bulcs .1 and •! of 
No. VIII of this Schedule) arising from lands, tenements, liero- 
ditamonts or heritages not being in the actual possession or occu- 
pation of the jierson to be charged, the annual value sliall be under- 
stood to be the average amount for one year of the profits of tlic 
number of years which, on the statement of the person to be ciiarg- 
ed appears to the Commissioners to be fair and equitable. Tax 
shall be assessed and charged on the receiver of such profits or on 
the persons entitled thereto.” Profits liable to deduction in pur- 
suance of Buies 1 and 4 of No. VIII are rents payable to a landlord 
from which the tenant occupier may deduct the tax piiid by him 
and annuities payable by an owner of land from which lie may 
deduct the tax relating thereto. This exception throws no light 
on the construction of the rule. 

The Crown contends that the ‘‘ rents " jiayiible under tlie 
“lease" of December, 1922, are profits ooiupriscii in liulc 7 of 
No. II of Schedule A. In my opinion, before tlic Crown can 
succeed, it must establish that such alleged profits arise from 
some hereditament, not being the lands themselves the subject of 
taxation under Schedule A, for these last-mentioned lands are in 
the actual possession and occupation either of the owner or of 
his tenants. In a sense they arise from the right of support, for 
it is the possession of this right which enabled the respondents 
to obtain the payments in question. Jiut it is now thoroughly 
well settled, and it is unnecessary to refer to specific authorities 
in support of the proposition, that the right of the surface owner 
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to BTipport of that surface by subjacent soil is not an easement, 
but is a natural incident to the land itself. If therefore the pay- 
ments in question are to be regarded as arising from the right of 
support, they arise from the ownership of the land itself and 
would not come within No. II, Rule 7, but within No. I, and 
would be covered by the assessment on the annual value under 
No. 1. 

Then the Attorney-General insists that they should be treat- 
ed as arising from the separate hereditament consisting of an 
easement alleged to be vested in the colliery company by virtue 
of the agreement of 1922, the alleged easement being a right to 
let down the surface in the working of their mines without inter- 
ference on the part of the surface owners. The answer to this 
seems to me to be twofold. In the first place, in my opinion, on 
the true construction of the agreement no such right was in fact 
conferred upon the colliery company, and in the second place such 
a right, if conferred, would be a detriment to the owners of the 
surface, and I cannot see how sums of money received as the 
consideration for granting the right to inflict that detriment can 
be profits or gains arising to the owners of the surface from such 
right itself. The first answer, however, requires further con- 
sideration. I need not repeat the terms of the agreement, which 
are sufficiently set forth above. The agreement gives to the 
colliery company for a limited and uncertain period liberty, in 
working any subjacent coal which they were entitled to work, to 
witlulr.aw from the lands of the respondents any support for such 
lands. This, I think, merely means that the respondents during 
the term will not seek either to recover damages for nuisance or 
an injunction restraining the colliery company from committing 
such a nuisance, but there is no actual surrender of the right of 
RU|)port itself. That this is so is, I think, made plain by the 
provisions of Clauses 34 and 1 5 as to compensation, for it is only 
on the assumption that the right of support continues to exist, 
though its immediate assertion may be controlled, that any claim 
to compensation could possibly arise. 

On the whole, then, I am of opinion that the claim on the 
part of the Crown that the payments in question constitute 
profits arising from lands chargeable under Schedule A as being 
profits comprised in Rule 7 of No. II of Schedule A fails. In 
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strictness this in terms only applies to the payments prior to 
1927-28, but the same result follows as to the subsequent pay- 
ments, because it is common ground that the legal position is 
not altered by tlie transfer of the rule to Schedule D under the 
Act of 1926. 

So far, if at all, as the payments represent a profit of the 
respondents, it comes to them in respect of their property in the 
lands themselves. Tax in respect of this property has been 
assessed on the annual value of the lands as ascertained under 
No. I, and this assessment covers the present claim. It follows, 
on the authority of Fry v. SaUttburi/ TTonse Estates, that tlio 
Crown’s alternative claim under Schedule D also fails. 

In my opinion the appeal should be dismissed with costs. 

I am asked to say that my noble and learned friends Loni) 
Blanbsbuegh and Lose Thankbbton concur in this opinion. 

Lobd Atxin.— I also agree. 

Lobd Wbight. — I also agree. 

Appeal (lianiissetL 

SoUoitors — Solicitor of Inland Tter>enue, for the appellant, 
Gregory, BowcUJfe d Co., Agents for Cooper d JaeksoUf New- 
casile-on-Tyne, for the respondents. 
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[In The House of Lobds.] 

VAN DEN BEEGH8, LTD. 

V. 

CLARK (H. M. INSPECTOR OP TAXES). 

Lord Atkin, Lord Tomlin, Lord Russell of Killowen, 

Lord Macmillan and Lord Wright. 

April 8, 1935. 

Inoomb Tax and Suetax — Company — Teade Pbofits — In- 
come OB Capital Expbnditueb — ^Pixbd ob Cibodlatino Capi- 
tal — ^Pooling Aqbeembnt between Companies to Eliminate 
Competition — Scheme fob Shaeing Pbofits and Losses — Sum 
Paid to End Ageeembnts — Whethbb Income Receipt of Com- 
pany Paying — Income Tax Act, 1918 (8 & 9 Geo. 5 c. 40), 
Schedule D. 

A Butch company and the appellants, who were competitors in 
the manufacture and dealing in margarine, in order to end the 
competition, entered into an agreement in 1908, by which they 
hound themselves to work in friendly alliance and to share their 
profits and losses in accordance with an elaborate scheme therein 
specified ; further , that they would promote the commercial, pecu- 
niary, buying and selling and other interests of the two companies. 
In 1918 (mother agreement was entered into modifying the origi- 
nal basis of ascertaining and sharing profits, and, subject thereto, 
continued in force the provisions of the agreement of 1908 until 
Becemher, 1940. Buring the war the agreements were not operated, 
hut in 1920 a third agreement was made modifying the two previ- 
ous agreements as to the basis of profit-sharing, extending the 
branches of the business, and again continuing the principal agree- 
ment of 1908 till Becemher, 1940. In 1927 three agreements were 
made, under which the appellants agreed to determine the agreements 
of 1908, 1913 and 1920 in consideration of the payments to them 
of £ 460,000. The Special Commissioners held that that sum was 
paid in respect of the pooling agreements, omd must be brought in 
(or the purposes of arriving at the halamce of the profits of the ap- 
pellants for the year ending Becemher, 1927, and consequently 
that the sum teas an income receipt. Pinlay, J., held that the 
cancelled agreements were a capital asset of the appellants, and that 
the £450,000 was not an income receipt at all. The Coubt of Ap- 
peal restored the decision of the Commissioners, who had held that 
the sum was not received hy the appellants in consideration of the 
surrender of a fixed capital asset, hut arose from a transaction attri- 
butable to circulating capital, and therefore an income receipt ; — 
Held, that the £450,000 was not an item of profit arising to the 
appellants from the carrying on of their trade, as the agreements 
which were cancelled were not ordinary commercial contracts made 
1 1':— 3 
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in the course of trading nor merely agreements as to how trading 
profits shojild le distributed, hut affected the whole conduct of their 
business. Money laid out in the cancellation of so fundamental an 
organisation of a trader's activities could not he regarded as an in- 
come receipt or disbursement. Circulating capital was capital 
which was turned over, and in that process yielded profit or loss, 
and the appellants were not engaged in turning over the assets 
which the agreements in question constituted. The agreements for- 
med the fixed framework within which their circulating capita- 
operated, and were not incidental to the working of their prol 
fit-making machine. The'* principle laid down by Lord Care in- 
Bbitish Insula tee & Hklsby Cables, Lte. v. Atiiekton [1925] 
(95 L. J. K. B. 386; [1926] A. C. 205 ; 10 Tsis Cjik. 155) applied. 

Decision of the Coubt op Appeal ( i5i L. T. 435) reversed. 

Cases referred to : 

Anglo-Pebsian Oil Co. v. Dale [1031] (100 L. ,T. K. B. 
504; [1932] 1 K. B. 124). 

Bbitish Insulated Ss Helsisy Cables, Ltd. 7'. Atherton 
[1925] (95 L. .T. K. B. 336 ; [1926] A. 0.205; 10 Tax Cas. 155). 

Glbnboig Union Pibeclay Co. v. Inland Uevknuk Commis- 
sionbes ([1922] S. C. (H. L.) 112). 

Gliksten (J.) & Son v. Gbeen [1929] (98 L. J. K. l!. 363 ; 
[1929] A. 0. 381). 

Inland Revenue Commissionkks v. Nouthelee'i' Coal and 
Ballast Co. [1927] (12 Tax Gas. 1 1.02). 

Mallbtt ®. Stavblby Coal AND Iron Co. [1928] (97 L. <J. 
K. B. 475 ; [1928] 2 K. B. 405). 

Mitchell v. Noble, Ltd. [1927] (96 L. J. K. B. 4H4 ; [1927] 

1 K. B. 719 ; 1 Tax Gas. 372). 

Newcastle Bbewebibs, Ltd. 7t. Inland Uevenuk Commih- 
SIONBBS [1927] (90 L. J.K. B. 735; 12 Tax Gas, 927). 

Shobt Bbothebs, Ltd. 7). Inland Revenue Commissioneiih 
[1927] (136 L. T. 689 ; 12 Tax Cas. 965). 

Smith & Son v. Moobk [1921] (90 L. J. P. 0. 149 ; [1921] 

2 A. 0. 13). 

Appeal from a decision of the OoTirt of Appeal. 

The main facts are stated in the hcadnote and are fully 
stated in the judgment of Lokd Macmillan. 

Sir William Jowitt, K. 0., Latter, K. C., and Cyril King, for 
the appellants. 

The Attorney-General {Sir Thomas Inskip, K. 0.), and Ji. P. 
Hills, for the respondent. 

The arguments, which were heard on March 4, 5 and 7 appear 
from the judgment of Loed Macmillan. 

Their Lordships took time to consider their judgment, 
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April S. — Lord Atkin. — I have han an opportuniLy of reading 
the opinion which is about to be delivered by my noble and learned 
friend, Lobd Macmillan. I agree with it and have nothing to add. 

Lord Tomlin. — I also have had an opportunity of reading the 
opinion which is about to be delivered by my noble and learned 
friend, Lord Macmillan — and I concur in it in all respects and 
have nothing to add. 

Lord Macmillan. — In the year 1927 the. appellants received 
payment of a sum of M 460,000 from Anton Jargens Vereenigde 
Fabricken of Holland (whom I shall call “the Dutch Company’’) 
pursuant to the terms of an agreement between the appellants and 
the Dutch Company dated September 24, 1927. The question is 
whether this sum ought to be taken into account in computing the 
balance of the profits or gains of tho appellants’ trade for the year 
1927 on which they arc chargeable to tax for the year 1928-29 
under Schedule D of the Income Tax Act, 1918. 

The appellants say that the £ 450,000 was a capital receipt 
and ought not to be reckoned as forming any part of the profits 
arising from the carrying on of their trade. The Crown says that 
the .t; 450,000 was a trade receipt which ought to be included in 
the computation of the appellants’ profits or gains for income-tax 
purposes. 

The circumstances in which the appellants received the pay- 
ment which has now to be examined are set out in the Stated Case, 
from which I select thesalient facts. The appellants were incorpor- 
ated as a limited company in this country in 1895 and have since 
carried on the business of manufacturing and dealing in margarine 
and similar products on a very extensive scale both here and abroad. 
They had as their keenest competitors the Dutch Company, which 
was engaged in tho same business in Holland. On February 13, 
J90H, the two companies entered into an agreement whereby they 
hound themselves for the future to “ work in friendly alliance ” 
and to share their profits and losses in conformity with an elaborate 
scheme detaiilcd in tlic agreement. Each of the two companies had 
a controlling interest in a number of other companies and tliey 
undertook that, if cither of them or any of the companies which 
they controlled should acquire an interest in any other margarine 
concern, tho fact should be communicated to the other party, who 
should have an option to require such interest to be brought 
within tlio operation of the agreement. Both companies further 
undertook on behalf of themselves and of their controlled com- 
panies not to enter into any pooling or price arrangements with 
tliirii [)artics which might be deemed inimical to the interests of 
the two oomi)aaies under th(! agreement. Tlie directors and 
maniigcrs of the respective companies were parties to the agree- 
ment and bound themselves for twenty years not to engage in any 
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margarine business other than that of the two companies. Provi- 
sion was also made for the setting up of a representative joint 
committee which was empowered to make arrangements with 
outside companies and firms as to the selling and buying prices of 
nargarine and the limitation of areas of supply. It was further 
comprehensively agreed that “ each of the two companies shall be 
true and loyal to the other of them and shall do all in tlie power 
of such company to promote the commercial, technical, pecuniary, 
buying and selling and other interests of the ])arties hereto in 
relation to the margarine business.” It is not necessary to set 
out the detailed provisions of the agreement, but its elaborate 
character is sufficiently indicated by tlie fact that it consists of 
thirty-five articles (witli numerous sub-heads) and five schedules 
and extends to twenty-two pages of print in the case before your 
Lordships. 

A supplemental agreement was entered into between the 
parties on July 17, 1913, which recited that the Dutch Co. had 
acquired rights in a process for hardening oils and that the jiarties 
were desirous of formulating a scheme for the merger of their 
assets or the unification of their financial and commercial 
interests and for the regulation and allocation of their turnover, 
but that such a scheme could not at present be fully elaborated to 
their satisfaction, and it was desirable in the meantime to regulate 
their mutual relations and modify and extend the principal 
agreement in the manner provided in the supplemental agreement. 
By this second agreement the parties modified the original basis 
of ascertaining and sharing profits and subject thereto agreed to 
continue in force the relative provisions of the principal agreement 
until December 31, 1940. Provision was made for the formation 
of a committee to endavour to devise tlie scheme of merger or 
unification mentioned in the recital, and, failing agreement ujion 
such a scheme by December 15, 1913, tlie parties bound them- 
selves to execute a contract confirming and extending to Dccoiiibor 
31, 1940, the provisions of the supplemental agreement and of a 
scheduled document setting out agreed alterations in their existing 
pool contract. 

According to the Stated Case “ each company carried on its 
business independently, but in general the parlies observed the 
terms of the said agreements for each of the years 1908 to 1913 
and the profits of the two companies were accounted for for those 
years. Payments were in fact made by and to the appellants 
under the said agreements in these years. Such payments when 
made to the Dutch Co. were deducted as an expense and when 
made by the Dutch Co. were brought in as a receipt in making up 
the appellants’ profit and loss accounts for the years in which the 
payments were made or received. In computing the appellants’ 
income tax liability for the said years the amount of such payments 
or receipts were deducted or brought into the taxable profit 
deductively and the income tax paid accordingly. It was also 
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agreed by the aijpellants when liability for income-tax and excess 
profits doty was under consideration for years subsequent to 191S 
that the results of working the said agreements should be charged 
to income tax and excess profits duty as trading receipts and 
payments.” 

During the war the two companies did not operate the agree- 
ments, and after peace was restored they found it desirable to 
enter into a fresh agreement in an endeavour to render workable 
the two previous agreements which were then running and would 
not terminate till 1940. This third agreement, which was dated 
October 15, 1920, recited that some of the provisions of the pre- 
vious agreements had become obsolete or impracticable. It then 
proceeded to provide that, subject to the amendments and addition 
thereby effected, the principal agreements should remain in force 
till December 31, 1940. Further provision was made for the 
mutual communication of information relating to manufacturing 
])rocesses, the basis of the ascertainment and division of profits 
was modified, the branches of business embraced were extended 
and various other matters were regulated. As in the case of the 
two previous agreements, all disputes were referred to arbitration. 

Meantime the appellants had been endeavouring to estimate 
tlie sum which they believed had accrued due to them by the 
Dutch Co. over the war period. After various tentative calcula- 
tions they brought out in 1922 a sum of 449,042, which they 
alleged was owing to them. The Dutch Co. disputed this figure 
and claimed that on the contrary the appellants were on balance 
indebted to them. The matter went to arbitration in 1925. The 
proceedings dragged on inconclusively at “ prodigious " expense 
until, in 1927, the parties came to an arrangement which was 
embodied in three agreements, all dated September 24, 1927. 

Hy the the first of these agreements the members of the Jur- 
gens family and the members of the Van den Bergh family agreed 
to consolidate their respective interests in a Dutch holding com- 
pany and an Bnglish holding company on the terms therein men- 
tioned. By the second of these agreements each party withdrew 
all claims against the other party under the agreements of 1908, 
1913 and 1920 for the years 1914 to 1927 inclusive, and both 
parties mutually discharged each other from any liability arising 
ihoroundor before December 31, 1927. Each party further under- 
took to do everything necossiu-y to put an end to the arbitration. 
The third of those agroeuieuts recited that the Dutch Co. had ex- 
pre.sHed to the appellants a desire to determine the agreements of 
1908, 1913 and 1920, contrary to the provisions therein contained 
and that the appellants had consented thereto in consideration 
of the payment to them by the Dutch Co. of £ 450,000 “as dam- 
ages The agreement consists of two articles only. By the 
first article the })artics agreed that the three agreements of 
1908, 1913 and 1920 should be thereby determined as from 
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December 31, 1927, and each party released the other paity from 
all claims thereunder. By the second article the Dutch Co. under- 
took forthwith to pay to the appellants a sum of £ 100,000 and to 
hand to them promissory notes for a further sum of .0 350,000 
payable as therein stated. In point of fact the total .sum of 
£460,000 was paid in cash by the Dutch Co. to the ap[)oIlauts be- 
fore the expiry of the year 1927. This is the sum in dispute in 
the present appeal. 

The Special Commissioners held that “ the .11 460,000 was 
paid in respect of the pooling agreements and must be hrouglit in 
for the purpose of arriving at the balance of profits ami gains of 
the appellants for the year ending December 31, 1927.” That is 
their sole finding ; it is not informative, for everyone agrees that 
the sum in question was paid “ in respect of the jiooliag agree- 
ments,” but there can be no doubt, if rogai d be had to the con- 
tentions submitted to them, that the Commissioners’ view was 
that the sum in question was an income receipt. 

iPiNLAX, J., reversed the determination of the Special Com- 
missioners, and held that the agreements wliich wore cancelled 
were “a capital asset ” of the appellants and that the .I'd 50,000 
was “ not an income receipt at all.” The Court of Ajipcal unani- 
mously reversed this judgment and restored the determination of 
the Special Commissioners, holding tliat the sum was not received 
by the appellants in consideration of the surrender of a fi.\ed 
capital asset, but arose from a transaction attributaldc lu circu- 
lating capital, and was consequently an income receipt. 

The problem of discriminating between an income riiccipt 
and a capital receipt and between an income disbursement and a 
capital disbursement is one which in recent years has frequently 
engaged your Lordships’ attention. In general the distinidiou is 
well recognised and easily applied, but from time to time cases 
arise where the item lies on the bonlerlmc and the task of assign- 
ing it to income or to capital becomes one of much relinomont, 
as the decisions show. The Income Tax Acts nowhere define 
“ income” any more than they define “cajdtal ” ; they descriho 
sources of income and prescribe methods of computing income, 
but what constitutes income they discreetly refrain from saying. 
Nor do they define “ profits or gains ” ; while as for “ trade ”, the 
“ interpretation” section of the 1918 Act only informs us, with 
a fine disregard of logic, that it “ includes every trade, numufaot- 
ure, adventure or concern m the nature of trade ”. Gonstqueutly 
it is to the decided cases that one must go in search of light. 
While each case is found to turn upon its own facts, and no infal- 
lible criterion emerges, nevertheless the decisions arc useful as 
illustrations and as affording indications of iLo kind of consider- 
ations which may relevantly be borne in mind in approaching 
the problem. 

The reported eases fall into two categories, those in wliicli the 
subject is found claiming that an item of receipt ought not to be 
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included in computing his profits and those in which the subject is 
found claiming that an item of disbursement ought to be included 
among the admissible deductions in computing bis profits. In the 
former case the Crown is found maintaining that the item is an 
item of income ; in the latter that it is a capital asset. Consequent- 
ly the argumentative position alternates according as it is an item 
of receipt or an item of disbursement that is in question, and the 
taxpayer and the Crown are found alternately arguing for the 
restriction or the expansion of the conception of income. 

I propose to refer first to the case of British Insulated and 
Helshy Cables, Ltd. v. Atherton. This case has been generally 
recognised as the leading modern authority on the subject, though 
I fear thatltoMBE, L.J., was unduly optimistic when he said that it 
“ placed beyond the realms of controversy ” the law applicable to 
the matter — Anglo-Persian Oil Co. v. Dale (100 L. J. E. B., at 
p. 511 ; [19321 1 K.B., at p. 146). The facts were that the appel- 
lant company claimed to deduct in the computation of its trade 
profits a sum which it had provided to form the nucleus of a pen- 
sion fund for its employees. The Crown argued that the sum ought 
to be debited to capital, on the ground that it “ was not in its na- 
ture recurrent but was made once and for all”, and that it was a case 
of the “ provision of a captial sum which will for ever after relieve 
the company from making any further payment whatsoever”. This 
argument prevailed. The Lord Chancellor ( Viscount Cave) found 

in the decisions " considerable authority ” for the view which he 
rccoiniuended to the House to adopt, namely, that (95 L.J.K.B., at 
p. 340 ; [J92()3 A.C., at pp. 213, 214) ” when an expenditure is 
made, not only once and for all, but with a view to bringing into 
existence an asset or an advantage for the enduring benefit of a 

trade there is very good reason (in the absence of special cir- 

ouinstances leading to an opposite conclusion) for treating such an 
expenditure as properly attributable not to revenue but to capital.” 
LoiU) Atkinson (96 L.J.K.B., at p. 344 ; [1926] A.C., at p. 222) 
indicated that the word “ asset ” ought not to be confined to “some- 
thing material ”; and in further elucidation of the principle, 
Homeb, L. J., has added that the advantage paid for need not 
be “ of a positive character and may consist in the getting rid 
of an item of fixed capital that is of an onerous character ” — Anglo- 
Persian Oil Co. V. Dale (100 L. J. K. B,, at p. 611 ; [1932] 1 K.B., 
at p. 14C). 

If the numerous decisions are examined and classified they 
will bo found to exhibit a satisfactory measure of consistency with 
LoiiD Cave’s principle of discrimination. Certain of them relate 
to excess profits duty and not to income tax, but for the 
jn'csent purpose this distinction is immaterial. A sum provided 
to establish a pension fund for employees, as has already been 
seen, is a capital disbursement — British Insulated d Helshy Cables, 
Ltd. V. Atherton ; so is a sum paid by a coal merchant for the ac- 
(luisition of the right to a number of current contracts to supply 
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coal — Smith S Son v. Moore ; so is a payment by a colliery com- 
pany as the price of being allowed to surrender unprofitable seams 
included in its leasehold — Malleti v. Staveley Coal and Iron Co. 
Similarly, a sum received by a fireclay company as compensation 
for leaving unworked the fireclay under a railway was held to be a 
capital receipt — Glenhoig Union Fireclay Co. v. Inland Jievenue 
Commissioners, 

On the other hand, a sum awarded by the War Compensation 
Court to a company carrying on the business of brewers and wine 
and spirit merchants in respect of the compulsory taking over of 
its stock of rum by the Admiralty was held to be a trade or income 
reoeigt (Newcastle Breweries, Ltd. v. Inland Bevenne Conimu.Hwn- 
ers) so was a sum paid to a shipbuilding company for the cancella- 
tion of a contract to build a ship (Short Brothers, Ltd. v. Inland 
Bevenue Commissioners); so was a lumpsum payment received by 
a quarry company in lieu of four annual payments in consideration 
of which the company had relieved a customer of his contract to 
purchase a quantity of chalk yearly for ten years and build a wharf 
at which it could be loaded (Inland Bevenne Commissioners v. 
Northfleet Coal and Ballast Co.) ; so was a sum recovered from in- 
surers by a timber company in respect of the destruction by fire of 
their stock of timber (J. Gilksten (6 Son v. Green), Conversely, 
where a company paid a sum as the price of getting rid of a life 
director, whose presence on the board was regarded as detrimental 
to the profitable conduct of the company’s business, the payment 
was held to be an income disbursement (Mitchell v. Nohle Ltd,} ; 
so was the payment made in the case of the Anglo-Persian Oil Co. 
V. Dale in order to disembarrass the company of an onerous 
agency agreement. There arc further instances in the 
reports, but I have quoted enough for the purposes of 
illustration. 

With the guidance thus afforded I now address myself to the 
question whether the .£ 460,000 received by the appellants in the 
circumstances already narrated can properly be described as an item 
of profit arising or accruing to them from the carrying on of their 
trade, which ought to be credited as an income receipt. It is im- 
portant to bear in mind at the outset that the trade of the appellants 
is to manufacture and deal in margarine, for the nature of a receipt 
may vary according to the nature of the trade in connection with 
which it arises. The price of the sale of a factory is ordinarily a 
capital receipt, but it may be an income receipt in the case of a 
person whose business it is to buy and sell factories. 

The learned Attorney-General stated that ho was content to 
take the agreements of 1927 as meaning what they say. The sum 
of £ 450,000 is accordingly to be taken as 'having been paid by the 
Dutch Co., to the appellants in consideration of the appellants 
consenting to the agreements of 1908, 1913 and 1920 being 
terminated as at December 31, 1927, instead of running their 
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course to December 31,1940. If the payment had been in respect 
of a balance of profits due to the appellants by the Dutch Co. for 
the years 1914 to 1927, different considerations might have applied, 
but it is agreed that it is not to be so regarded. 

What were the appellants giving up? They gave up their 
whole rights under the agreements for thirteen years ahead. These 
agreements are called in the Stated Case “pooling agreements”, 
but that is a very inadequate description of them, for they did much 
more than merely embody a system of pooling and sharing profits. 
If the appellants were merely receiving in one sum down the aggre- 
gate of profits which they would otherwise have received over a 
series of years, the lump sum might be regarded as of the same 
nature as the ingredients of which it was composed. But even if a 
payment is measured by annual receipts, it is not necessarily itself 
an item of income. As Lobd Buokmastee. pointed out ([1922] 
S. C. (H.L.), at p. 116), in the case of Glenboig Union Fireclay Co. 
V. Inland Revenue Commissioners : “ There is no relation between 
the measure that is used for the purpose of calculating a particular 
result and the quality of the figure that is arrived at by means of 
the test.” 

The three agreements which the appellants consented to cancel 
were not ordinary commercial contracts made in the course of 
carrying on their trade ; they were not contracts for the disposal 
of their products, or for the engagement of agents or other em- 
ployees necessary for the conduct oftheir business ; nor were they 
merely agreements as to how their trading profits when earned 
should be distributed as between the contracting parties. On the 
contrary, the cancelled agreements related to the whole structure of 
the appellant’s profit-making apparatus. They regulated the 
appellants’ activities, defined what they might and what they might 
not do, and affected the whole conduct of their business. I have 
difficulty in seeing how money laid out to secure, or money received 
for the cancellation of, so fundamental an organisation of a trader’s 
activities can be regarded as an income disbursement or an income 
receipt. Counsel for the Crown very properly warned your Lord- 
ships against being misled as to the legal character of the payment 
by its magnitude, for magnitude is a relative term, and we are 
dealing with companies which think in millions. But the magnitude 
of a transaction is not an entirely irrelevant consideration. The 
legal distinction between a repair and a renewal may be influenced 
by the expense involved. In the present case, however, it is not 
the largeness of the sum that is important but the nature of the 
asset that was surrendered. In my opinion, that asset, the conge- 
ries of rights which the appellants enjoyed under the agreements 
and which for a price they surrendered, was a capital asset. 

I have not overlooked the criterion afforded by the economists’ 
differentiation between fixed and circulating capital which Lobd 
Haldane invoked in Smith d So’fi v. Moore and on which the 
I E— 
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Conrt of Appeal relied in the present case, but I confess that I have 
not found it very helpful. Circulating capital is capital which is 
turned over and in the process of being turned over yields profit or 
loss. Fixed capital is not involved directly in that process, and 
remains unaffected by it. If this is to be the test, I fail to see how 
the appellants could be said to have been engaged in turning over 
the asset which the agreements in question constituted. The 
agreements formed the fixed framework within which their cir- 
culating capital operated ; they were not incidental to the working 
of their profit-making machine but were essential parts of the 
mechanism itself. They provided the means of making profits, but 
they themselves did not yield profits. The profits of the ii ppcllants 
arose from manufacturing and dealing in margarine. 

For these reasons I am of opinion that the judgment of the 
Court of Appeal should be reversed witli costs and the judgment 
of Finlay, J., restored. 

Loan Weight. — I am in full agreement with the opinion 
which has just been delivered by Loed Macmillan, and I have 
nothing to add. 

Lord Atkin. — I am asked by my noble and learned friend, 
Loed Eussell of Killowen, to say that he has read the opinion 
which has just been delivered and that he agrees with it. 

Appeal allowed. 

Solicitors. — Gouldin, Mesquita d Co., for the appellants; 
Solicitor of Inland Revenue, for the reBj)ondent, Inspector of Taxes. 
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In charging the profits or gains of a taxpayer who carries on 
a trade falling under Schedule D of the Income Tax Act, 1918, the 
Oo7n,7nissioners of Income Tax ma/y mahe such deduction as they 
may “ consider just and reasonable as representing the diminished 
value by reason of wear and tear during the year of any machinery 
or plant used for the purpose of the trade and belonging to the 
persons by whom it is carried on ”, but no deduction for wear atid 
tear may be allowed “ if the deduction, when added to the deduc- 
turns allowed on that account for any previous years to the person 
by whom the trade is carried on, will mahe the aggregate amount 
of the deductions exceed the actual cost to that person of the machi- 
nery or plant, including in that actual cost any expense in the 
nature of capital expenditure on the machinery or plant by way 
of renewal, improvement or reinstatement." 

A taxpayer had received contributions towards the cost of a 
tramway constructed by him from a company carrying on business 
in the neighbourhood of the tramway and from the Government 
unemployment grants committee -. — Held that, /or the purpose of 
determining the actual cost of the tramway to the taxpayer, the 
sum so received need not be subtracted from the total amount paid 
for its construction. 

Decision of the majority of the Coubt of Appeal (103 L. J. 
K. 13. 338 ; [1934] 1 K. B. 484) reversed. 

Case referred to : 

Hall, Junior & Co. v. Eiokman [1905] (76 L. J. K. B. 178 ; 
[1906] 1 K. 13. 311). 

Appeal from the Court of Appeal. 

Tim facts are stated in the judgment of Lord Atkin. 

hatter, K. 0., Wilfrid Greene, K.C., and G. B. Blanco White, 
for the appellant. 

The Attorney -General {Sir Thomas hiskip, K. C.), and B. P. 
I/ills, for the resjmnde.nt. 

The House took time to consider its judgment. 

March 8 . — Loed Atkin, — The (luostion in this case arises on 
the construction of a few words in one of the rules relating to the 
computation of income tax under Schedule 1). It has evoked so 
far an 0 (iual division of judicial opinion, and no one therefore 
would be inclined to express his opinion as not admitting a doubt ; 
but I have come to a conclusion which leads me to invite your 
Lordships to allow the appeal. The facts can be shortly slated. 
In 1920 the 13irmingham Corporation laid a new tramway track 
between Halford Bridge, Erdington, and the works of the Dunlop 
Bubber Co. They laid the track by direct employment of labour 
and it cost for labour and materials £ 64,732. By agreement in 
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writing between the Dunlop Co. and the corporation dated April 

19. 1920, the corporation agreed to construct the tramway ; and 
the company agreed that if the corporation had completed the 
tramway and commenced a reasonable seivice on or before June 

1. 1920, the company would pay the corporation U 10,000, and a 
further sum of £ 50 a day for each day saved beforo June I. J^’ive 
thousand pounds was paid on March 30, while the work was in 
progress ; the balance, including 806 further dispatoli money, 
was paid after the work was completed. There, was no stipula- 
tion as to any express use to which the M 10,000 was to ho put, 
and 80 far as I can see the corporation were free to use it as tliey 
pleased. In fact, as was natural, they treated it as a retteipt of 
the tramway undertaking, and their amount of expenditure on 
permanent way in the year 1920 shows a sum of £ 43,91.5 Jis being 
the total sum expended, being the actual sum less the payment 
made by the Dunlop & Co. 

In 1921 the corporation embarked on the reconstruction of 
certain tramway tracks, upon which they expended £ 271,399. In 
December, 1920, the unemployment grants committee had inti- 
mated that the Government iiad decided to provide a grant of 
£ 3,000,000 to a.ssist local authorities to carry out woiks at which 
unemployed men could be engaged. Tlic corporation applied for 
a grant in respect of the work on the tramway tracks just men- 
tioned. The work began on February 8, 192J ; the application 
was made on February 10. On February 21, 1921, tlio unem- 
ployment grants committee intimated that they were prepared to 
make a grant of 30,000 on certain conditions mentioned. From 
time to tune further grants were applied for and were ii<;c(dc<l to. 
Applications for payment of the promised grant were made on 
the appropriate forms, the substance of the matler bidiig that the 
corporation certified that tJie stipulated number of unemployed 
men had been employed and that wages liad been paid U}» to or 
in excess of the amount of the promised grant. J’ayiiumtK wore 
made by the committee on these applications in rospccti of tlicHc 
tramway tracks to the amount of X 40,238, tlius reducing the 
amount actually borne by the corporation to £ 225,161. 

The question that arises on these figures is as to the amount 
which the corporation is entitled to claim as an allowance for 
wear and tear in respect of these tramway tracks under liule 6 
of the rules of Oases I and U of the Income Tax Act, 1918. 1 
will not read the rules but will promise that it is common ground 
that the corporation were entitled to an allowance for tlieso 
tracks on the footing that they were new tracks. The allowance 
is claimed in computing the profits of the corporation in respect 
of their tramway undertaking. 

In pursuance of Eule 6 (1) an allowance lias been made to the 
corporation year by year in accordance with a scheme adopted by 
the Board of Eevenue in 1922 by agreement with representatives 
of the various local authorities possessing tramway undertakings. 



1935J 


BIfiMXJSIUHAli OUBI'U. V. BAilMBS 


MU 

IJy this scheme allowances were granted “ on the basis of the sum 
actually expended and of the agreed life”, with a proviso that the 
allowances were to continue until the “ full cost ” had been allowed. 
The latter proviso was no doubt intended to give effect tosub-Bule 
6 of Itulc 6. It is not contended that this agreement can alter the 
true meaning of the lules; but it serves to illustrate the possible 
use of words the true construction of which has to be sought in 
the section. The life of the tramways under the agreement was 
computed at twelve years and each year the corporation received an 
allowance of 4,568, or one twelfth of £ 54,732, in the case of the 
first tramway, and of £ 22,617, one twelfth of £ 271,339, in the 
case of the second tramway. Apparently a question had arisen in 
1926 before the Commissioners as to the amount upon which an 
allowance should be made in the case of another local authority 
which had also received a grant. The Commissioners then decided 
that the grant must be based upon the total expenditure, leaving 
the question as to the limit of the aggregate to be determined when 
that question arose under snb-Bule 6. 

In the present case it arose in the case of the first tramway 
for the year 1930-31 ; in the case of the second tramway for 
the year 1931-32, The Inspector of Taxes claimed that " the 
actual cost to the corporation ” must be measured by deducting 
from the total expenditure in the first case the amount 
paid to tlio corporation by the Dunlop Co., in the second 
case the amount of the Government grant. Added to the 
previous allowances the full allowances would make up for the 
years in question an aggregate in excess of the “ actual cost ” so 
ascertained. The question now is whether this meaning of “ actual 
cost to the person ” is correct. In my opinion the words “ Ibe 
actual cost to the person by whom the trade is carried on ” used in 
tins context have no relation to the source from which that person 
lias received tlic money which he has expended on the plant. One 
is assisted in the construction by the history of the legislation. In 
1876 for the first time statutory authority was given for making an 
allowance to persons carrying on a trade in respect of diminution 
in value of their plant by reason of wear and tear. It was a deduc- 
tion from profits which businessmen ordinarily ruake with a view 
of making good an essential capital asset which sooner or later will 
have to bo replaced. As it was given, in terms corresponding to 
sub-Bulcs 1 and 2, had obviously nothing to do with the question 
how or with what funds the businessman acquired the plant. In 
any case he would make a deduction from profits ; and the deduc- 
tion would bo based on the value of the plant and its expected life. 
In the year 1906, however, there arose a case before Walton, J., 
of IJall, Junior di Co. v. Biohman, in which a shipowner claimed 
depreciation allowance in respect of a ship which, being used as a 
hulk, was hold to be plant. The allowances had continued so long 
in respect of this ship that if granted for the tax year in question 
they would have exceeded 100 per cent, of the cost of the ship to 
the shipowner. The Inland Bevenue authorities objected, but the 
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Judge, tliough thinking the objeciion reasonable, could find in the 
Income Tax Acts no restriction on the aggregate of the allowances 
to be granted. He pointed out, as is conceded, that if the plant 
were sold the allowances would begin again on the value of the 
plant to the new owner. After this decision, and undoubtedly in 
consequence of it, there was pased in 1907 a section in the terms 
of the present sub-Kule 6. I entirely agree with the submission of 
the Attorney-General that you must not restrict the plain words of 
a remedial section so as to apply them only to the mischief which 
occasion the enactment. But you may look at the mischief as one 
of the elements assisting you to construe the words of the remedy. 
You may also look at the use of the same words in relation to tlie 
same subject-matter in the same enactment. 

The words “ actual ” itself gives me no assistance'. It serves, 
as counsel suggested, to give emphasis to the word following. It is 
to be the cost, the whole cost, and nothing but the cost. It removes 
any question of estimate, and in cases where the plant has been 
purchased for a lump sum together with factory premises it may 
give rise to a difficult question of fact. The word “ actual ” is used 
in the same emphatic sense in Eule 3 in respect of actual wager, 
actual expenditure and actual loss. 1 do not read actual cost to 
mean anything more than cost accurately ascertained. 

Bnt it is said that the words “ to the person ” in the jdirasc 
" actual cost to the person ” plainly indicate that the section is in- 
tending to confine the relief to an aggregate equal to the sum of 
money which the person has defrayed out of his own resources, cost 
of which the burden has ultimately fallen upon him. J confess I 
do not think that this is the natural meaning of the words. Wliat 
a man pays for construction or for the purcliase of the work seems 
to me to be the cost to him ; and that whether someone has given 
him the money to construct or purchase for himself ; or before the 
event has promised to give him the money after he has paid for the 
work ; or after tlie event has promised or given tlic money which 
recoups him what he has spent. In the present case the cor|)ora- 
lion paid the whole of the cost of the tramways out of their funds 
unless the first half of the Dunlop contribution was so applied : as 
to which there is no evidence ; nor is it material. J myself should 
not have thought the answer of counsel for the appellants to the 
question put by Romee, L. J., would have been what lie suggests. 
On the hypothesis that the Dunlop Co. liad recouped the corpora- 
tion the whole of the cost of the first tramway, 1 should have 
thought the answer to “ what did it cost you V ” or “ what did it ac- 
tually cost you ? ’’ would have been “ it actually cost us JU 64,732, 
but none of the burden of that cost will fall on the corporation for 
the Dunlop Co. have paid us the full amount ”. I think the same 
result is arrived at by saying actual cost to the person is the same 
thing as the amount expended by the person. One is assisted in 
this construction by consideration of the words at the end of sub- 
section 6, which, as pointed out by counsel for the appellants, in- 
clude in that actual cost any expenditure in the nature of capital 
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expenditure. Here there are no qualifying words, and 1 think the 
phrase guides one to the conclusion that expenditure on capital 
improvements by the person regardless of source will he the same 
as actual cost to the person also regardless of source. No doubt 
you must give the whole phrase its full meaning. But I find the 
reference “ to the person ” fully satisfied when I remember that, 
as pointed out by Walton, J., in the case that gave rise to the 
new limitation, the person claiming a reduction may vary from 
time to time, and that with each successive purchaser you are to 
begin again. The words also serve to make it clear that the cost 
is the cost to the person carrying on the business and will include 
a profit paid by him to a contractor if one has been employed. 

I do not think that it is necessary for the purpose of this case 
to discuss the question which may arise where the person carrying 
on the business has acquired the plant by gift, a question that will 
arise probably, if at all, in respect of a gift under a will. Various 
problems arise involving, amongst others, the possible contention 
that where there has been no cost there is no measure, no yard- 
stick, by which to restrict at all the allowance granted by sub- 
rule 1. I prefer, therefore, to say nothing on this topic. 1 find 
myself in the result in agreement with the Master of the Bolls 
and Finlay, J., and I move your Lordships that this appeal be 
allowed and the order of Finlay, J., restored, and that the appel- 
lants have the costs here and in the Court of Appeal. 

The other noble and learned Lords concurred. 

Appeal allowed. 

Holicitors, — Sharpe, Pritcharn d Co., agents for F, H. C. 
fVitshire, Town Clerk, Birmingham, for the appellants; Solicitor 
oj Inland Het^enue, for respondent. 
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(df affiiiiiHi mi’itiui' from buHiiu ww. Hoc Lohhch. 

C.inyiiij* on a buhiurwH, wbal cimHtitnU!.H--Hci> ItusincHK Ex- 
penditure. 

Business Expenditure # 

— liusiiu'KK Es[M'nflit.ur»' — Money Paid to A^mnt on Termination 

of A^'i ncy for not Compoting with Abschhoo ami as Compensation 

for ,boKH of AK'i'iicy Wliedher Allowable-— Capita! Expemlitnre 

and liuMincKH l')xi(cn(litiin!~-'T('«t8 — Jteference— -X^'inding of Cora- 
mit'Kio/uir CaNci! on InfcrenocB— Interference by HighOonrt— 
Income Tax Act (XI of IS'dii), Hections 10 (2) (ix) and C8 (5) — 
uiPituiAii (iiiKMiOAii {Nixmxuiiia (imxA) In rt, Costello and 
ijurt-WiliianiK, JJ. 1935 I.T.lt, 21. 

- • IhiHincHH Hxpcndiluro — ‘iTofits' — Agroemont by asscBsee to 

pay Khare of income to third party — Bums so paid, whether dcduc- 
tilili' — Indian Inoomo Tax Aot (XX of 1922), Sections 4, 10 . — oom- 
MiHHioNaa OP INOOMM TAX, BOMUAy ». 0. maodonajjD and 00, 
(Beaumont O.J. and Xiangnekar, J.) 1936 I.T.B. 459. 

BuHinesa expenditure — Salt businoss— ■Securities deposited 

witli Covernment (or purclvaae on credit — Loss incurred in sale of 
nccnriticH — Whether business expenditure or capital loss — ^Income 
Tax Act (XI of 1922), Section 10 (2) (ix ).—- hibanahd jairam 
aiNoii 11 . ooMMissiONBB OP IHOOMB TAX, PUNJAB. (Sir James 
Addison, A.C.J., and Din Mohamed, J.) 1936 I.T.B. 309. 

Busimias expenditure— Company engaged in quarrying slates 

— ExiiciiHOH incurred iu litigation to defend exclusive right to 
quarry against claims of third persons — Whether business expen- 
(^iture — Indian Income Tax Act (XI of 1922), Section 10 (2) (ix). 

KANGBA VAIjUBY SI-ATB 00., til>. V. OOMMiSSIONBR OP INCOME TAX, 

i’UNJAB. Addison and Sale, JJ. 1936 I.T.E. 324. 

.lJuHinesB expenditure — Expenditure incurred with a view to 

resume business which has ceased to work — Whether allowable 
deduction against profits from other business— Carrying onbuwi- 
neflg ’—Indian Income Tax Act (XI of 1922), Sections 10 (2) (ix) 
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and 24 . — qbnbbal cobpobation ltd. v. oommissionbb op inoomb 
TAX, MADBAS. Madhavan Nair, Oflg. C.J., Stone and King, JJ. 

1936 1.T.11. 350. 

Pooling agreement between companies to eliminate competi- 
tion — Scheme for sharing profits and losses — Snm paid to end 
agreement — Whether Income receipt of company paying — Income 
Tax Act 1918 (8 & 9 Geo. 6 c. 40), Schedule D. — van dkn bkbohs, 
LTD. V. CLABK, (h.m. inspbotob OP TAXES). Lord Atkin, Lord 
Tomlin, Lord Eussell of Killowen, Lord Macmillan and Lord 
Wright, 1935 A.O. 431 ; 1935 LT.K. English Gases 17. 

Companies 

AoGumulation of profits — Assessment of shareholders — 

Essential conditions — Difference between English and Indian Law 
— Indian Income Tax Act (XI of 1922), Section 23-A (2). — 

A. HABVBT V. OOMMISSIONBB OP INCOME TAX, MADBAS, (Sir H. 0. C. 
Beasley, C.J., Cornish and Pandrang How, JJ.) 1935 l.T B, 311. 

Accumulation of profits — Distribution as Debentures — 

Debentures, whether assessable — Income Tax Act, Section 4. — 
In re sib david xule’s estate. (Buokltftid, Costello and Pane- 
kridge, JJ.) 1935 I.T.B. 103. 

Dividends — Exemption from tax — Dividends Paid out of 

Profits not Taxed in Company’s Hands — Whether Exempt — 
Indian Income Tax Act (XI of 1922), Sections 14 (2) (a), and 4K 
— THE HUNGBBPOBD INVESTMENT TBU8T LTD., In re. (Costello and 
Lort- Williams, JJ.) 1936 I.T.B. 06, 

Winding-up — Income Tax debt — Eight of Official Liquidiitor 

to call for proof of debt — Unjustifiable summary asscKHinent — 
Not binding on liquidator — Indian CompanioH Act (VII of 1913), 
Section 229^— Income Tax Act (XI of 1922), Boctions 22 and 23 

(4). — INCOME TAX OFPIOBB, LUCKNOW V. LUCKNOW SUGAJi WOKK.S. 

(Srivatsava, J.) 1936 I.T.B. 322. 

Co-owners 

Allowance paid to managing co-sharor — Whether salary or 

Agricultural income — See Agricultural Income, 

Joint purchase and enjoyment of property — Co-ownors, 

whether liable to be assessed as an ‘ Association of individuals 
See Association of Individuals. 

Death of Parties 

(See also under Hindu undivided family.) 

Assessment of Estate — Section 24*B, whether retrospective 

— ‘Escape from assessment ’ and ‘ Non -assessment ’ Distin- 
guished — Income Tax Act (XI of 1922), Sections 14-B and 24 

OOMMISSIONBB OP INCOME TAX, BOMBAY V. D. N. MEHTA. (Beau- 

mont, C.J. and Sen, J.) 1936 I.T.B. 147, 

Debentnres (See Company.) 
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Depreciation Allowance 
... Alhiiftiiire', Jilt J>fipr<icWiHoti — Leaving, 

nehf.tfur ‘ ’ ■ liifuii'f 'fax Anli(X,l of 19‘22), Bectioue 10 

(•j) (vi) an<i 12.-- HAtiurtitAHAN wov chowdury, hire, (Lort- 
WilhiUitH iiri-i Jack, .1.1.) 1935 I.T.li. 114. 

__ — I'rattit/t'r -‘j i uthli Hgimnii Wfi(;/n»«ry-—Dt‘i»recialiau, whether 
to he e.alc.utatfii on origin. il oiwt to |t»rchaK(U‘—-lniiian laooiue 
'i’as Act {Xi of lU'Jtil, St'i'iion 10 {21 (Ti). — ooMMissiowitit of in- 

OOMK a’A.X, MAOHAH TIIK Iti oKlSOUAM ANI> (UHNAIIO OOMl’ANY, 

i,iM!TKi>, MAtiHAH. (l/oni 'PliaukerliMi, Bir Lancelot BamlerHon, 
Sir Cleor{j[« Uanlcin.) 193S I.T.li. 384 P.O. 

— — Allowiimif hy way nf ileiluetion — dedactions ex- 
ooediuj^ aciual cos. tu tr idur— Mo.miug o£ “Actual Cost” — 
Inooine 'I’ax Act, 191 H (H imd 9 (Jeo. .'i c1iiuk«140), Bcheduli! D — 
JUilcH iipiiiicahlf 1,0 CiiHCH 1 .m<l U, Kule 0 (1) (0). — uiliMiNOHAM 
OOItl'OKATION r, llAHNK.H (tNSl'BCTOK OF yaxkh). Lord Atkin, 
Lord Tomlin, Lord UuhhmU of Killowcn, Lord Macmillan, and 
Jjord Wright. 1936 LT.Ji. (Kag. Caa.) 26. 

Dividends — (Si‘o (Jumpany.) 

Exemptions 

Hurdon if proof — IVesumption of equality — No presumption 

in favour of exemption. Boo Impartible Estate. 

Firm — (Hoe also under Hindu Undivided B’amily). 

Bad debt — Debt due from retired partners — Debt written off 

as irrecovorable—Xiohs, whether capital loss or revenue. — amab- 
0HAM1> HAUHAVJl Sc 00 . U. OOMMlSaiOMBB OF IKOOMB XAZ, BOMBAY 

1986 I.T.K. 462. 

Dieomtinuance oj No evidence of Dissolution — 

AaHOHHment as Unregistered Firm — Legality — Befusal of Applica- 
tion for Eegiatralion as Firm — Effect^ — Indian Income Tax Act 
(XI of 1922), Section 2 (14), 22 and 26-A. — commissiombb of 

INOOMK TAX, MADBAH 0. OOPO BAIiAKSISBNAYYA and OTBBBS. 

( Uoasley, O.J., Kanieaam and Snndaram Ohetty, JJ.) 1936 I.T.B. 98. 

Hindu Undivided Foiinily — Separation of members and oon- 

HtituUon of now firm — Proper mode of assessment — Assessment 
as firm — Indian Income Tax Act (XI of 1922), Sections 26-A 
anil 2<5. Hco Hindu Undivided family. 

— Hindu Undivided family — Whether can be partner in a Firm 
— ‘ Firm ‘ Partnership ’, Meanings of — Income Tax Act (XII of 
1922), Sections 6 (2.A), and 26-A. — pbabho lab pkaby lab v. 

COMMISSIOMBB OF INOOMB TAX, OBNTBAB AND UNITED PBOVlNOES. 

(Niaiuatulliih and Bennett JJ.) 1936 I.T.E. 197. 

IjoHsee — Partnership between A and B — Claim to set off lose 

in partnership between A, B and C — Maintainability — One firm 
cannot be partner in another firm — Indian Income Tax Act (XI of 
1922), Section 24 — See Losses. 

liegistration — Order cancelling registration of firm — Appeala- 
bility — Law before amendment in 1933— Effect of right to appeal 
from order of assessment — Indian Income Tax Act (XI of 1922), 
Sections 80 (1) and 26-A. — babohand v. oommissionbb of inoomk 
TAX, bbngab. (Sir Harold Derbyshire, O.J. and Costello, J.) 

[1936] I.T.E. 330. 

1-2 
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Foreign Business — (See also under Non<liesidents). 

Loan, to Indian Business — Assessee becoming sole owner of 

both Businesses — Extinguishment of Loan — Assessability of 
Amount of Loan in British India— Theory of Constructive Remit- 
tance — Income Tax Act {XI of 1922), Section 4 (2). — n. M. a. t. m. 

MBTTAPPA OHETTIAK V. COMMISSlONKIt OP INOOM15 TAX, MAUIIAS 

(Beasley, C.J., Eamesam, J. and King, J.) 1935 l.T.U. 93. 

Bemittances — Assessability — Presumption — l^lntries in Ac- 
count Books — Evidentiary Value — Indian Income Tax Act {XI of 
1922), Section 4 (2). — a. v. k. u. m. kasinatuan ohkttiak v. oom- 
MissiONBB OP INCOME TAX, MADiiAS. Bcasley, O.J., Bamosnm, J. 
and King, J. 1935 LT.U. 9. 

Discharge of British Indian debt by llundi drawn on assessee’s 

business outside British India — Constructive remittance— Indian 
Income Tax Act (XI of 1922), Section 4.— l. c. t. s. p. sujibama- 

NIYAM CHBTl'IAE V COMMISSIONKB OP INCOME TAX, MADBAS (Madha- 
van Nair, Offg. C.J., Stone and King, JJ.) 1936 l.T.lt. 346. 
Foreign Exchange Business 

Foreign Exchange Business — Profits made outside British 

India by person resident in India — Whether asKosHalile in India 
— ‘ Accrue or arise ’ moaning of — Tests of Assessability — JOnglish 
and Indian Law — Indian Income Tax Act (XI of 1922), Section 4. 

— COMMISSIONKB OP INCOME TAX, BOMBAY V. OHIJNIIiAB B. MKHTA 

(Beaumont, C.J. and Kaugnekar, J.) 1935 l.T.li. 370. 

Hindu Undivided Family 

Death of father — Business devolving on son by survivorship 

— Son, whether liable to be assessed as successor to business — 
Indian Income Tax Act (XI of 1922), Section 20 (2) — Succession, 
meaning of — Hindu and his wife, wlietlier can constitute, Hindu 
undivided family. — jorcDi kesava bao w. commishionkb op income 
TAX, MADBAS (Miidliavan Nair ; Olliciatiug Chief Justice, Stone, J., 
and King, J. ) 1 935 1 . T. U. 339. 

Hindu Undivided Family — Whelher Confined to Co-par- 

ceneries — Income from Self-Acquired Projierty of Hindu Living 
with Sons — Whether Assessable as Jiicome of Undivided Ji'ainily 
— Indian Income Tax Act (XI of 1922), — In re moobji hicka. 
(Lort Williams and Jack, JJ.) 1936 l.T.li. 123. 

Hindu Undivided Family — Eamily csonsisting of single male 

member and female member entitled to maintenance — Whether 
assessable as undivided family — Indiiin Income Tax Act (XI of 
1922), Sections 3 and 65.— oommissioneb op inoome tax, Bombay 
V. GOMBDALLI LAKSHMINAKAYAN (BoHuiuont, O.J.,aud Kangnekar, 
J.) 1936 l.T.li. 307. 

-Hindu Undivided Family — Whether can be partner in a firm 

— ^Firm, ‘ partnership ’, meanings of — See Firm. 

— — Formation of New Finn — Urocedure — Assessee’s 
Bight to Decision of the Question Whether New Firm was Cons- 
tituted— Indian Income Tax Act, (XI of 1922), Sections 26, 20-A 
and 60 (2). — BELI BAM & BKOTHEBS V, COMMISSIONKB OP INCOME 
TAX, PUNJAB & N.W.F.P. . 1935 l.T K, 103, 
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^^Scparafitui -(’.on<«filuMon of new firm Proper 

uiO(!o of ;isK<'hHtti( ni,— AhHf)-.‘-mi'nt ;ih liriu — Keferouce — New 
Qucstiuiih — t'.oiniiuf-MC'iK 1 V power to rt'fcr lulditional quoalionB 

— Indiuit Incoine 'I’nj. Ael (\1 of 15)2‘-i), Src.UonH 25-A, 2(5 and (5(5 

(1) and (.'5)— r>Hiji u.vM tuioitiKiia r. oommjhhionkhop iNcoMio tax, 
puujAJt (No. 2.5 ( AildiKon anil J)iu Mohammad, JJ.) 

1935 LT.ii. 243. 

— — ‘ SufNs reot trcff ms HUinhcr ' — lutc'rprolatiion of — Bee Imparti- 
ble Estate. 

Sums roceivod by Witiuw of iJcueaKi-d Ifrotlior of Holder of 

Impartible HKUto- Kxi'inption — “ Kumn reccivod as Member of 
Hindir Tlndividi-d Kumily ”, Wenninf,' of — Indian Income Tax Act 
(XI of 1922), Si'i'Mim M ( !).■ commihhionkh of inoomkxax, nnuit 

AND OIUSHA r. MAIIAUANl I.AKHHMIHATI SAilKISA OF DAItJlHANOA. 

(Gourtnry-Ti'rrrl, and Afiarwal.i, ,f.) 1935 l.T.lt. 49. 

— — Hupor 'I'ax — Ken Kttpnr Tax. 

Impartible Instates 

Allowanoo Paid to Junior Memltor — Whether AfiHessablo in 

Monihtr’s Hands — Hindu Undivided Pamily' — Bums Keoeived 
“ As a Momlmr," Interpretation of — Burden of Proof of Kxomp- 
tion From Tax — Interpretation of Income Tax Act — Briiiciplns 

— Indian Income Tax Act (XI of 1922), Section 14 (1 ). — oommis- 

.StONKH OF INOOMM TAX, BniAHi AND OUIS8A r. MaHABAJA VISWKH- 
WAK 8iN(m (Uonrtney-'Pnrrel, (U., Mahoninied Noor and Agarwala, 
J J.) 1935 I.T.K. 21(5. 

Allowance received by junior member — Whether received 

" as member of undivided Hindu Family ” — Exemption — (Question 
of general importance— Income Tax Act, Section (56-A (2), and (8) 
— See Appeal to Privy Council. 

Allowance paid to junior member — Whether “Agricultural 

Income " — Income Tax Act, (XI of 1922), Sections 2 (1), and 4 

(3) (viii). — COMMISSIOMElt OF IMOOMB TAX, O.P. AND V.P. V. LAL 
suumii SINGH (Srivastava and Xia-ul-Hussan, JJ.) 

1986 LT.E. 866. 

Income 

'* Income ’’ meaning of — Does not necessarily mean profit. — 

MAHAUAJKUMAB GOPAL 3ABAN NABAIN SINGH V. OOMMISSIONBB OP 
INOOMK TAX, BIHAB AND OBTSSA. Lord Blanesburgh, Lord Eussel, 
Sir Lancelot Sanderson (P.C.) 1936 I.T.E. 23. 

Income ’ — Distribution of accumulated profits of company 

as debentures — Debentures whether assessable as income. See 
Company. 

Interest 

Amount Credited in Account Books but not Bealised — Assessa- 

bility — Indian Income Tax Act (XI of 1922), Sections 2, 13 and 16. 

SAHU JAGMANDAB DAS and Others V. OOMMISSIONBB OP INOOMB 

TAX, u.F. (Niamatullah and Bennet, JJ.) 1935 I.T.K. 140. 

Deposit of money — Interest Credited in Debtor’s Account and 

iiealisablo at will — Assessability — Indian Income Tax Act (XI of 
1922), Section 4 . — bhikamoband laxmiohand ®. oommissionbb 
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OP INCOME TAX, CENTBAL and UNITED PBOVINCES. (HuWlpdar aud 

Pollock, AJ.Cs.) 19.15 l.T.K. 120. 

Fresh Promissory Note — Issued by Debtor for sum due under 

Old Note and Interest thereon — Creditor Treating Interest Under 
Old Note as Eeceived and making Corresj)onding Entries in Ac- 
counts — Assessment of Such Interest — Legality — Indian Income 
Tax Act (XI of 1922), Section 13. — commissioneb op income tax, 
BUBMA «. V. s. u. B, PIBM, BANGOON. (I’agc, 0. J., Mya P>u and 
Baguley, JJ.) 1935 I.T.R. 168. 

Taking Fresh Promissory Note — Interest entered in Accounts 

as Eeceived aud so Stated in Profit and Loss Account — Income 
Tax Act (XI of 1922), Sections 10 and 13. — commissioneb op in- 
come TAX, BUBMA V. M,A L. OHETTIAB FIRM, RANGOON. (Page, C.J. 
Mosley and JBa U. J J.) 1935 LT.E. 193, 

Interest on Securities 

Interest on securities — Sale of securities before receiving in- 
terest thereon — ^Interest included in sale price and received from 
purchaser — Interest thus received by vendor, whether iissossablo 
as ‘Interest on Securities’ or ‘Income from Husiness ’ — Indian 
Income Tax Act (XI of 1922), Sections 8, 10. — rm. ab. bm. aruna- 

CHALAM OHETTIAB & SON V. COMMISSIONER OP INCOME TAX, MADRAS. 

1935 I.T.E. 4(54. 

Jurisdiction 

Jurisdiction of High Court in Income Tax Cases — Nature of 

— See Appeal. 

Jute Factor; 

Lease of Jute Factory — Lessor’s Right to claim allowance 

for depreciation of Machinery. See Depreciation Allowance. 

Lease 

Lease of jute press — Lessor’s right to allowance for deprecia- 
tion — Leasing whether business. See Depreciation Allowance. 
Liquor Shops 

^Income — Mode of Assessment — Assessee keeping accounts 

not by cash received but charging market price for stock dimi- 
nished per day — ^Value of accounts — Income tax Officer adding 
amount for kasra — Legality — Indian Income Tax Act (XI of 
1922), Section 13. — mbs. hieabai d. desai v . commxssionbe op in- 
COMB TAX, BOMBAY. 1936 I.T.R. 95. 

Losses 

^Firm — Partnership between A and B — Claim to set off loss 

in partnership between A, B and C — Maintainability — One firm 
cannot be partner in another firm — Indian Income Tax Act 
(XI of 1922), Section 24. — shiva naeain & sons «. commissioner 
OP INCOME TAX, PUNJAB. (Addison and Din Mohammad, JJ.) 

1936 I.T.R. 402. 

Several businesses — Some businesses closed down — Loss in res- 
pect of such business, whether can be set off against income from 
running business — Income Tax Act (XI of 1922), Section 2 (4), 
10 and 24.— SOUTH Indian industeiaIjS, utd. v. commissioner op 
INCOME tax, MADRAS. (Boaslcy, C.J., Eanictam, J. and King, J.) 

1936 I.T.K. 11, 
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Money-Lending Bueinris 

S(i‘ A};riinilujrul Income, InterevI iimi l<’oreij»n llusiness. 

Mortgage 

Mitrtffaji'e with on -Income j-ccoivcd hy morl.f'sigee 

and credited towiirdH intfi -'M Wliollu'r excmiit an’ !i*'ric.nltural 

income — Kee Aj;rii'n!tunil Inrnnie. 

Noa-Re»idenl ■•■fHi'e nli^n Forei^m fhiBin<‘fiH.l 

Axxfisumfnt nj Atjfnh—lio:m to pcrpon carryinp; on business 

in IJriUsh India- -Ihiymt III of Interest to Non-roHidern outside 
Hritifih India — Horr iwi r, whet her liiihle to be nHsessed on such 
inleveRt as a^'ent of non-renident — ‘ I'lisiness connection,’ ' I’ro- 
perty,’ nieiinin(>s of- fiicoiue Tax Act (XI of 1922), Keotion 62 (1). 
— OOMMI.MHIONKIi OK INOOMKTAX. lU'RMA V, (MtlUlIMKUOy KJiHAHlM 
&. SONS i/j'o. (I,iord Tlmnkerton, Kir Inmcelot. Kunderson, an<l 
Kir (}enrf'<‘ Kfuikiii). 1936 LT,H. 399 P.C. 

Notices 

Hfirrire tm dtrks ar employees — Whether fitiflicient — Know- 
ledge of asHOsaeo, efToct of — Necosoity of due service — Indian In- 
come Tax Act (XI of 1S)23), Sections 22 (2), <53 (1) — Civil Proce- 
dure Code (Act V of I90ft), Order V, Ittiles 9 and 18 (1). — ooMMia- 
SIONKlt 03? INOOMK TAX, UlIRMA «. DKV BKOTIIKIIS. (Page, 0. J. 
Mosley and Ba U, JJ.) 1986 21S. 

——Notice under Section 34, essentials of— Soe Eo-assessment. 

Notice not giving 30 days’ time for filing return, validity of — 

Hoe Beturns. 

Pertnership— [See also under Firm.] 

Profits Paid to Betiring Partner — Whether Assessable- 

Difference Between Distribution of Assets in Winding up of Com- 
panies and on Dissolution of Partnership — Income Tax Act (XI 
of 1922), Section 4 (2 ). — oommissionke op inoomb tax o. p.s.A.ir. 
WUTHUKAEUPPAN CHHTTiAB, (Lord Atkin, Sir John Wallis and 
Sir Shadi Lai.) 1938 I.T.B. 208 (P.C.) 

Undivided Hindu family — Whether can be partner in a firm 

See Firm. 

Pooling Agreements 

Pooling agreement — Scheme for sharing profits — Sum paid 

to end agreement — Whether business expenditure — See Business 
Expenditure. 

Priority of Claims 

Company — Winding up — Income Tax debt — Eight of Official 

Liquidator to call for proof of debt — Unjustifiable summary 
iisHeRsmoiit— Not binding on liquidator— Indian Companies Act 
(VII of 1913), Section 229 — Income Tax Act, 1922, Sections 22 
and 23 (4)— See Company. 

Property ■ . 

Ascertainment of Annual Faltttf— ‘Property in the occupation 

of the owner for ‘his own residence,’ meaning of — Whether ap- 
plies to Companies— -Indian Income Tax Act (XI of 1922), Section 
9 (2) Proviso. THB OAnOUTTA STOCK EXCHANGE ASSOCIATION LTD. 

In re (Lort WiUjains and Jack, JJ.) 1936 l.T,E. 10§ 
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Sale of property — Stipulation for payment of annuity to 

vendor — Annuity, whether income or capital receipt — ‘ Income 
meaning of — Does not necessarily connote profit or gains — Agri- 
cultural Income, incidents of Indian Income Tax Act (XI of 192*2), 
Sections 2 (1), 4 and 12 (1). See Annuities. 

_ — Go-owuers — Holdingiproperly as tenants in common and exe- 
cuting power of attorney to same person for management — 

Whether liable to be assessed as an ‘Association of individuals' 

See ‘Association of Individuals.’ 

Re-Assessment. 

‘Escaped Assessment’, meaning of — Whether includes non- 

assessment through error of judgment or wrong application of 
Act — Indian Income Tax Act {XI of 1922), Section 84. 

SHEB SINGH V. C0MMIS3I0NEB 03? INCOMK TAX. (Addison and Din 
Mahomad, JJ.) 1936 I.T.ii. 171. 

Escape from assessment and non-assessment distinguished — 

See Death of Parties. 

‘Escape of income’, what constitutes — Mere wrong estimate 

of income— Power to revise— Income Tax Act (XI of 1922), S. 84, 

COMMISSIONEB OP INCOME TAX, EOMEAY V. GOPAl. VAJINATU 
MANOHAE, (Beaumont, C.J., and Rangnekar, J.) 1936 I.T.H. 872. 

‘Escaping assessment’, meaning of — Income shown in return 

—Deliberate omission to assess — ite-asscHsment, legality of — 
Income Tax Act, 1922, S. 34. madan moiian laIi v. ooMMissioNitit 
OP INCOME TAX, PUNJAB & N.w.P.P. (Hir JamcR Addison, Acting C.J., 
Dalip Singh, J. and Din Mohammad, J.) 1936 l.T.U. 48H. 

Income escaping assessment — lie-assessment— Assessed who- 

ther entitled to claim reassessment of heads of income over- 
assessed — Income Tax Act, 192‘2, B. 34. MAirHAVJKE damodau 

THAOEBBSAY AND ANOTHBB (BXEOOTOBS) «. COMMISSIONEB OP 
INCOME TAX, BOMBAY. (Beaumont O.J., and Bangnekar, J.) 
„ . 1936 I.T.K. 487. 

Notice under S. 34 — Requisites of— Bight of assessoo to show 

that income was assessed under another head— Beferonce Incon- 

sistent positions— Estoppel— Income Tax Act, 1922, S. 34. jwada 

PBA8AD OHOBBY V. COMMISSIONEB OF INCOMK TAX, BISNGAL. (Hir 

Harold Derbyshire, O.J., and Costello, J.) 1936 I.T.B. ‘296. 

Reference. 

Appeal Dismissed as Time barred — Beference, competency 

of— Indian Income Tax Act (XI of 1922), Sections 31, 32 and (JG 
(3). SHIVANATH PRASAD V. COMMISSIONEB OP INCOME TAX, OKNTBAL 
AND UNITED PEOViNOBs. (Niamatullah and Rennet, JJ.) 

^ , r 200. 

Mest Judgment Appeal from order refusing to 

cancel assessment — Whether raises questions of law — Competency 
?.i ^;f/erence— Indian Income Tax Act, 1922, Sections 23 (4), 27, 
oo (2) and (3). See Best Judgment Assessment. 

Commissioner's Order in lievision—Ordov not prejudicial to 

AsHessee No reference ties — Application for Refund — Dismissal 
— Apj)|jcatioa for Mandamus under Specific Relief Act— Whether 
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MaiuiiUiiuable— Upcciiio lielief Act (I of 1887), S. 45. n.a.s.v. vbn- 

KAl’ACHALAM OHBXTIAB V. OOMMISSIONBE OF INCOME TAX, MADRAS, 
(lioasley, C. J., Ramesam and King, JJ.) 1935 LT.E. 65. 

Framing of Queniion — Duty of Commissioner to state parti- 
cular point of law that arises — Income Tax Act, 1922, S. 66 (2) 
COMMISSIONER OF INCOME TAX, BURMA V. V.S.A.E. FIRM (Page, C. J., 

and Maokney, J.) 1935 LT.E. 61 

Inconsistent positions — Estoppel — See Ee- Assessment. 

New questions — Commissioner’s power to refer additional 

question. See Hindu Undivided Family. 

Power of High Court to Direct Commissioner to state Case 

Raising Question of Law not formulated before him — ^Income Tax 
Act (1922), S. 66 (3). commissioner of income tax, madras v . b.j. 
FLETCHER. (Beasley, C. J., Cornish and Pandrang Row, JJ.) 

1936 LT.E. 223. 

Salt Contracts. 

Bali Cowfracts —Business expenditure — business — Securities 

deposited with Government for purchase on credit — Loss incurred 
in sale of securities — Whether business expenditure or capital lose 
— Income Tax Act, 1922, S. 10 (2) (ix) — See Business expenditure. 
Securities. 

Securities — Salt business — Securities deposited with Govern- 
ment for purchase on credit — Loss incurred in sale of securities — 
Whether business expenditure or capital loss — Income Tax Act, 
1922, S. 10 (2) (ix). See Business expenditure. 

Specific Relief Act, S. 45. 

Remedy under Section 45 whether open when there is a 

remedy by way of appeal to Assistant Commissioner — See 
Reference. 

Subsidies. 

Railway Company — Subsidy paid by State for payment of 

guaranteed interest on share capital — Whether ‘Income’ — Asses- 
sability — Interest on borrowed capital — Income Tax Act, 1922, 
Hection 10 (2) (lii). ahmadpdr katwa railway co., ltd., In re. 
(Sir Harold Derbyshire, C.J., and Costello, J.) 1935 I.T.B. 277. 

Succession;. [See also Death of Parties.] 

Succession — Hindu undivided family — Death of father — 

Business devolving on son by survivorship — Son, whether liable 
to be assessed as successor to business — Income Tax Act, 1922, 
Section 26 (2) — ^“Succession” meaning of — ^Hindu and his wife 
whether can constitute a “ Hindu undivided family ” — See Hindu 
Undivided Family. 

Super-Tax. 

Hindu Undivided Family — Owning Share in Unregistered 

Firm — Assessment of Firm to Super Tax — Subsequent Assessment 
of Profits I’aid to Hindu Family — Legality — Proviso to Section 
65, Scope of— ‘ Individual ’, Meaning of — Indian Income Tax Act, 
(1922), S. 55. BAMRATAN DAS AMD MADAN GOPAL, In re 
(Niamatullah and Bennett, JJ.) 1935 I.T.R. 183. 
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Trust Properly. 

— ' — Trust Property — ‘Property hold in trust for cliarilahlc 
purpose’, meaning of — Trust for conducting Nowspapor, 
whether Charitable — English and Indian Law — Liability 
of trustees — Meanings of ‘Property’, ‘Object of general 
public utility ’ — Income Tax Act (XI of 1922), Ss. 4 (3) 
(i), 9 — In re XHin a’BUSTEKS op the ‘ tkibunk ’ — (Young O.J., 
Addison, J. and Tek Chand, J., on diilerence of opinion between 
Jailal and Skemp, JJ.) 1935 l.T.B, 24(5. 

Vendor and Purchaser. 

Sale of property — Stipulation for payment of annuity to 

Vendor — Annuity whether income or capital receipt — Whether 
agricultural income — Assessability. See Annuity. 

Words and Phrases. 

‘ Accruing or arising ’ refer to the connection between the 
income and the country in question and they do not explain what 
is income or what is not. See Interest. 

meaning discussed. See Foreign Exchange IJusiness. 

‘ Business ’, Advancing money for litigation, whether husinosa. 
See Casual and Non-recurring receipt. 

Leasing, whether business. Sec Depreciation Allowance 

1935 I.T.B. 114. 

‘ Business Connection ’ See Non-residents, 1935 I.T.Ii. 396. 

‘ Association of Individuals.’ See Associations, 1935 l.T.it. 

408. 

‘ Escape Assessment,’ See Be-assessment. 

‘Carrying on business,’ what constitutes. See Business 
Expenditure, 193SI.T.K. 360. 

‘ Firm , and ‘ Partnership.’ See Firm, 1936 I.T.Ii. 197. 

‘ Hindu Undivided Family.’ See Hindu Undivided Family. 
‘Income.’ Accumulated profits distributed as debontui'es, 
whether taxable income. Sec Company. 

connote profit or gain. Hoc Anuuitn s 

1935 l.T.B, 237. 

‘Pension.’ See Salaries 1936 l.T.B. 223. 

‘ Property ’ as used in Sec. 42. Sec Non-residents, 1935 l.T.B. 
395, 

rr ’• yee Impartible Estate and ilimlu 

Undivided Family. 

T m TO applied to companies. Sec Projierty 1936 

X«x*JLh« XvO» 

iQQfi^'m*^TO Charitable purpose ’. See Trust, 

lydo 246. 

‘ Salary,’ meaning discussed. See Salaries, 1936 l.T.B. 223. 


END OF VOL. IIL 





